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San  Francisco 

Law  Library 
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EXTRACT   FROM    RULES 

Rule  la.  Books  and  other  legal  material  may  be  borrowed  from 
the  San  Krancbco  Uw  Library  for  use  within  the  City  and  County  of  San 
Francisco  for  the  periods  of  time  and  on  the  conditions  hereinafter  pro- 
vided by  the  Judges  of  all  courts  situated  within  the  City  and  County, 
by  Municipal.  State  and  Federal  olficers,  ^nd  any  member  of  the  SUte 
Bar  in  good  standing  and  practicing  law  in  the  City  and  County  of  San 
Francisco  Each  book  or  other  item  so  borrowed  shall  be  returned  within 
five  days  or  such  shorter  period  as  the  Librarian  shall  require  for  books 
of  special  character,  including  books  constantly  In  use,  or  of  unusual 
lalue  The  Librarian  may,  in  his  discretion,  grant  such  renewals  and  ex- 
tensions of  time  for  the  return  of  books  aa  he  may  deem  proper  under 
the  particular  circumstances  and  to  the  best  interests  of  the  Library  and 
its  patrons.  Books  shall  not  be  borrowed  or  withdrawn  from  the  Library  by 
the  general  public  or  by  law  students  except  in  unusual  cases  of  ex- 
tenuating circumstances  and  within  the  discretion  of  the  Librarian. 

Rule  2a.  No  book  or  other  item  shall  be  removed  or  withdrawn  from 
liie  Library'  by  anyone  lor  any  purpose  without  first  giving  written  receipt 
in  such  form  as  shall  be  prescribed  and  furnished  for  the  purpose,  failure  of 
which  shall  be  ground  for  suspension  or  denial  of  the  privilege  of  the 
Librarj'. 

Rule  .'ia  No  book  or  other  material  in  tlie  Librarj-  shall  have  the 
leaves  folded  down,  or  be  marked,  dog-eared,  or  otherwise  soiled,  de- 
faced or  injured,  and  any  person  violating  this  provision  shall  be  liable 
for  a  sum  not  exceeding  treble  tlie  cost  of  replacement  of  the  book  or 
other  material  so  treated  and  may  be  denied  the  further  privilege  of 
the  Library. 
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For  Petitioner: 

JACOB  SHEARER, 
LEHMAN  C.  AARONS. 
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GEORCE  E.  CONSTABLE. 


The  Tax  Court  of  the  United  States 
Docket  No.  51226 
ALBERT  CERSTEN,  Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

DOCKET  ENTRIES 
1953 

Nov.  12 — Petition  received  and  filed.  Taxpayer  no- 
tified. Fee  paid. 

Nov.  13 — ^Copy  of  petition  served  on  General  Coun- 
sel. 

Nov.  12 — Request  for  Circuit  hearing  in  Los  Ange- 
les, Calif,  filed  by  taxpayer.  11/27/53— 
Granted. 

1954 

Jan.     5 — Answer  filed  by  General  Counsel. 

Jan.  13 — ^Copy  of  answer  served  on  taxpayer — Los 
Angeles,  Calif. 
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1955 

Yeh.    8— Hearing  set  April  25,  1955,  Los  Angeles, 


Apr.  29— Hearing  had  before  Judge  Turner  on  the 
merits  on  petitioner's  oral  motion  to  con- 
solidate dockets  51226  to  51242,  incL— 
Granted.  Stipulation  of  facts  filed  at  hear- 
ing. Briefs  due  120  days  from  4/29/55; 
Replies  due  165  days  from  4/29/55. 

May  17— Transcript  of  Hearing  4/29/55  filed. 

^^ig,  24 — ^Supplemental  stipulation  of  facts,  filed. 

^^ig  26— Motion  for  extension  to  Sept.  6,  1955  to 

file     brief     filed     by     General     Counsel. 

8/29/55— Granted. 
Aug.  29— Brief  filed  by  taxpayer.  (P)  9/28/55  copy 

served. 
Sep.     6 — Motion  for  extension  of  time  to  9/27/55 

to  file   brief,   filed  by   General   Counsel. 

9/7/55— Granted. 

Sep.  27 — Brief  filed  by  General  Coimsel. 

Nov.  10— Motion  for  extension  to  11/25/55  to  file 
reply  brief  filed  by  taxpayer.  11/10/55 — 
Granted. 

Nov.  25— Reply  Brief  filed  by  petitioner.  Copy 
served   11/28/55.   Printed  brief  received 

12/5/55. 

Dec.  27 — ^Motion  for  substitution  of  printed  reply 
brief  in  place  and  stead  of  typewritten 
briefs  heretofore  filed,  filed  by  petitioner. 
2/3/56— Granted. 
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1956 

Feb.    3 — Order  tiiat  the  respondent  is  aDowed  45 

days  from  this  date  within  whidi  to  file 

his  reply  brief,  eaitexed. 

Mar.  16 — ^Motion  for  extension  to  April  9,  1956  to 
— -  Reply  Brief,  filed  by  Respondent- 
Gmnted  3/19/56.  Served  3/21/56. 

Apr.  9 — ^Reply  Brief  filed  by  Respondent.  Served 
4/10/56. 

3:jl.  2S — Fiii«iiiigs  of  Fact  and  Opinion  filed.  Judge 
Tiimer.  Decision  will  be  entered  under 
Rule  50.  Served  6/28/57. 

Oct.  25 — Agreed  eompotation. 

Oct.  30— De«?i^:  -     :  Judge  Turner.  Served 

10/31  57. 

1958 

.J:iii.  14 — Petition  for  Review  by  U.  S.  Court  of 
Appeals,  9th  Circuit  with  proof  of  service 
attached,  filed  by  petitioner. 

Feb.  5 — Designation  of  Contents  of  Record  on 
Review  with  proof  of  service,  filed. 

F  .  14 — r>esignation  of  additional  x>ortions  of  rec- 
ord on  review  with  proof  of  service 
thereon,  filed  by  Respondent. 

Feb.  20 — Order  extending  time  for  filing  record  on 
review  and  docketing  petition  for  review, 
to  April  24,  195a 


^  Albert  Gersten,  et  al,  vs. 

The  Tax  Court  of  the  United  States 
Docket  No.  51228 

MYRON  P.  BECK  and  ANN  H.  BECK, 

Petitioners, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 
DOCKET  ENTRIES 

[Note:  Docket  Entries  in  Docket  No.  51228 
are  the  same  as  Docket  No.  51226  except  for 
the  following] : 
1954 

Jan.    6 — Answer  filed  by  General  Counsel. 
Jan.     14 — Copy  of  answer  ser^^ed  on  taxpayer,  Los 

Angeles,  Calif. 
1958 

Feb.    6 — Designation  of  Contents  of  Record  on  Re- 
^dew  with  proof  of  service,  filed. 


The  Tax  Court  of  the  United  States 

Docket  No.  51229 

MILTON  GERSTEN  and  MARY  GERSTEN, 

Petitioners, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

DOCKET  ENTRIES 

[Note:  Docket  Entries  in  Docket  No.  51229 
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are  the  same  as  Docket  No.  51226  except  for 
the  following] : 
1954 

Jan.     6 — Answer  filed  by  General  Counsel. 
Jan.  14 — ^^Copy  of  answer  served  on  taxpayer,  Los 

Ang-eles,  Calif. 
1958 

Feb.     6 — Desi.^ation  of  contents  of  record  on  re- 
view with  proof  of  service  thereon,  filed. 


[Title  of  Tax  Court  and  Docket  No.  51226.] 

PETITION 

The  above  named  petitioner  hereby  petitions  for 
a  redetermination  of  the  deficiency  set  forth  by  the 
Conunissioner  of  Internal  Revenue  in  his  Notice  of 
Deficiency  dated  August  24,  1953,  and  as  a  basis  of 
his  proceeding  alleges  as  follows: 

1.  Petitioner  is  an  individual  whose  residence  is 
6363  Wilshire  Boulevard,  Los  Angeles  48,  Califor- 
nia. The  return  for  the  period  here  involved  was  a 
joint  return  of  petitioner  and  of  Bemice  Ann  Ger- 
sten,  as  husband  and  wife,  and  was  filed  with  the 
Collector  of  Internal  Revenue  for  the  Sixth  District 
of  California. 

2.  The  Notice  of  Deficiency  (a  copy  of  which  is 
attached  and  marked  Exhibit  ''A")  was  mailed  to 
petitioner  on  August  24,  1953. 

3.  The  deficiency  as  determined  by  the  Commis- 
sioner is  in  income  taxes  as  follows : 

Year  Deficiency 

1950  Income  Tax      $10,429.15 


q  Albert  Gersten,  et  al.,  vs. 

The  entire  deficiency  is  in  dispute. 

4.  The  detei-mination  of  tax  set  forth  in  the  said 
notice   of   deficiency  is  based   upon  the   following 

errors : 

(a)  Respondent  erred  in  determining  that  long 
temi  capital  gains  received  by  petitioner  in  said 
year  in  respect  of  the  liquidation  of  Lawrence  Land 
Co.  were  understated  in  petitioner's  Federal  income 
tax  return  for  said  year  by  $6,120.78,  and  in  failing 
to  detemiine  that  petitioner  overstated  his  long 
tenn  capital  gains  in  respect  of  said  liquidation  hj 
$4,990.64. 

(b)  Respondent  erred  in  determining  that  long 
temi  capital  gains  received  by  petitioner  in  said 
year  in  respect  of  the  liquidation  of  Whittier  De- 
velopment Co.  were  understated  in  petitioner's  Fed- 
eral income  tax  return  for  said  year  by  $5,893.80, 
and  in  failing  to  determine  that  petitioner  over- 
stated his  long  terui  capital  gains  in  respect  of  said 
liquidation  by  $3,464.72. 

(c)  Respondent  erred  in  determining  that  long 
term  capital  gains  received  by  petitioner  in  said 
year  in  respect  of  the  liquidation  of  Rex  Land  Co. 
were  understated  in  petitioner's  Federal  income  tax 
return  for  said  year  by  $3,566.34. 

(d)  Respondent  erred  in  determining  that  long 
tonn  capital  gains  received  hj  petitioner  in  said 
year  in  respect  of  the  liquidation  of  J.  Richard  Co. 
were  imderstated  in  petitioner's  Federal  income  tax 
return  for  said  year  by  $8,854.74. 

(e)  Respondent  erred  in  determining  that  the 
return  filed  by  petitioner  and  his  wife,  Bemice  Ann 
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Gersten,  for  the  taxable  year  1950,  constituted  only 
a  separate  return  of  petitioner  and  not  the  joint 
return  of  petitioner  and  his  said  wife. 

5.  The  facts  upon  which  petitioner  relies  as  a 
basis  for  this  proceeding,  are  as  follows: 

(a)  On  or  about  March  15,  1950,  petitioner  pur- 
chased 60  shares  of  the  stock  of  Lawrence  Land  Co. 
(hereinafter  referred  to  as  "Lawrence")  for  the 
sura  of  $6,000.00.  Said  60  shares  represented  40% 
of  all  of  the  stock  of  Lawrence  issued  and  outstand- 
ing at  all  times  material  hereto. 

(b)  Lawrence  was  a  corporation  incorporated 
pursuant  to  the  laws  of  the  State  of  California  on 
or  about  March  25,  1949,  and  on  that  date  com- 
menced to  do  business  within  the  State  of  Cali- 
fornia. 

(c)  Lawrence's  business  consisted  of  the  subdivi- 
sion of  unimproved  land  into  residential  lots,  in- 
cluding the  installation  of  subdivision  improve- 
ments, the  erection  of  residences  or  homes  upon 
such  lots,  and  the  sale  thereof. 

(d)  On  December  31,  1950,  Lawrence  was  finally 
wound  up  and  dissolved,  and  on  or  about  said  date 
its  assets  were  distributed  to  its  stockliolders  pro- 
portionately to  their  stock  holdings. 

(e)  Pursuant  to  the  winding  up  and  complete 
liquidation  of  Lawrence  petitioner  received  as  his 
proportion  of  the  assets  of  Lawi^ence  the  sum  of 
$78,382.40  in  cash,  and  an  undivided  40%  interest 
in  certain  real  property  in  the  County  of  Los  Ange- 
les, State  of  California,  which  undivided  interest 
had  a  then  fair  market  value  of  $29,840.00.  There 
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was  also  assigned  to  petitioner,  in  connection  with 
said  liquidation,  a  40%  interest  in  a  certain  con- 
tract, dated  January  25,  1950,  as  amended  Febru- 
ary 9,  1950,  l:)etween  Lawrence  and  San  Gabriel 
Valley  Water  Company  (hereinafter  referred  to  as 

''San  Gabriel"). 

(f)  In  connection  with  the  dissolution  of  Law- 
rence, petitioner  and  the  other  stockholders  of  Law- 
rence entered  into  a  written  agreement  on  Decem- 
ber 26,  1950,  in  which  said  stockholders  assimied 
and  became  responsil>le  for  all  of  the  debts,  obliga- 
tions and  liabilities  of  Lawrence.  Said  agreement- 
was  entered  into  in  order  to  comply  with  sections 
5000  and  5001  of  the  Corporations  Code  of  the  State 
of  California  pertaining  to  volimtary  dissolutions 
of  coi^iorations. 

(g)  The  imdisputed  amoimt  of  Lawrence's  liabil- 
ity under  the  Excess  Profits  Tax  Act  of  1950,  as 
amended,  as  of  the  time  of  its  dissolution,  was  $12,- 
476.68,  and  petitioner's  obligation  in  respect 
thereof,  pursuant  to  his  assumption  of  liability 
Tuider  the  agi-eement  referred  to  in  paragraph  5  (f) 
above,  amounted  to  $4,990.64.  Petitioner's  account- 
ant, at  the  time  he  prepared  petitioner's  1950  Fed- 
eral income  tax  return,  failed  to  take  into  account 
said  sum  of  $4,990.64  so  assiuned  by  petitioner  and 
accordingly,  overstated  petitioner's  long  term  capi- 
tal gain  in  respect  of  the  dissolution  of  Lawrence 
by  the  smn  of  $4,990.64. 

(h)  At  all  times  material  hereto  San  Gabriel 
was  engaged  in  the  business  of  supplying  water  to 
residences  and  other  properties  located  in  the  dis- 
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trict  in  which  the,  tract  of  real  property  of  Law- 
rence was  situated. 

(i)  Pursuant  to  said  contract,  San  Gabriel 
agreed  to  extend  its  pipelines  for  the  servicing  of 
water  to  Lawrence's  property  upon  payment  to  it 
by  Lawrence  of  the  sum  of  $31,021.00. 

(j)  Said  contract  further  provided  for  contin- 
gent refunds  to  Lawrence  by  San  Gabriel  of  all,  or 
a  portion,  of  the  said  sum  of  $31,021.00,  up  to  the 
whole  thereof. 

(k)  By  the  teiins  of  said  contract,  the  aggTegate 
amount  of  such  refunds,  if  any,  was  dependent 
upon  the  amount  of  gross  revenue,  if  any,  which 
San  Gabriel  might  receive,  within  a  limited  period 
of  time,  from  the  sale  of  water  to  consumers  within 
the  tract  being  developed  by  Lawrence. 

(1)  At  all  times  material  hereto,  neither  Law- 
rence nor  San  Gabriel  had  any  control  over  any 
purchases  of  water  which  such  consmiiers  might 
make  from  San  Gabriel. 

(m)  On  or  about  March  21,  1950,  petitioner  pur- 
chased 400  shares  of  the  stock  of  Whittier  Develop- 
ment Co.  (hereinafter  referred  to  as  "Whittier") 
for  the  sum  of  $4,000.00,  and  thereafter  and  until 
the  dissolution  of  Whittier  owned  400  shares 
thereof.  Said  400  shares  represented  40%  of  all  of 
the  stock  of  Whittier  issued  and  outstandins:  at  all 
times  material  hereto. 

(n)  Whittier  was  a  corporation  incoi^Dorated 
pursuant  to  the  laws  of  the  State  of  CalifoiTiia  on 
or  about  August  20,  1948,  and  during  the  month  of 
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July  of  1949  commenced  to  do  business  within  the 
State  of  California. 

(o)  Whittier's  business  consisted  of  the  subdivi- 
sion of  unimproved  land  into  residential  lots,  in- 
cludinc:  the  installation  of  subdivision  improve- 
ments, the  erection  of  residences  or  homes  upon 
such  lots,  and  the  sale  thereof. 

(p)  On  December  28,  1950,  Whittier  was  finally 
wound  up  and  dissolved,  and  on  or  about  said  date, 
its  assets  were  distributed  to  its  stockholders  pro- 
portionately to  their  stock  holdings. 

(q)  Pursuant  to  the  winding  up  and  complete 
liquidation  of  Whittier  petitioner  received  as  liis 
proportion  of  the  assets  of  Whittier  the  sum  of 
$77,160.27  in  cash.  There  was  also  assigned  to  peti- 
tioner, in  connection  mth  said  liquidation,  a  40% 
interest  in  a  certain  contract,  dated  November  29, 

1949,  between  Whittier   and   San   Gabriel,   and   a 
40%  interest  in  a  certain  contract,  dated  March  10, 

1950,  l)etween  Whittier  and  San  Grabriel. 

(r)  In  connection  with  the  dissolution  of  Whit- 
tier, petitioner  and  the  other  stocldiolders  of  Whit- 
tier entered  into  a  WT.'itten  agreement  on  December 
16,  1950,  in  which  said  stocldiolders  assumed  and 
became  responsible  for  all  of  the  debts,  obligations 
and  liabilities  of  Whittier.  Said  agreement  was  en- 
tered into  in  order  to  comply  mth  sections  5000  and 
5001  of  the  Corporations  Code  of  the  State  of  Cali- 
fornia pertaining  to  voluntary  dissolutions  of  cor- 
porations. 

(s)  Thc^  midisputed  amount  of  Whittier's  liabil- 
ity under  the  Excess  Profits  Tax  Act  of  1950,  as 
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amended,  as  of  the  time  of  its  dissolution,  was 
$8,661.79,  and  petitioner's  obligation  in  respect 
thereof,  pursuant  to  his  assumption  of  liability 
under  the  agreement  referred  to  in  paragraph  5  (r) 
above,  amounted  to  $3,464.72.  Petitioner's  account- 
ant, at  the  time  he  prepared  Petitioner's  1950  Fed- 
eral income  tax  return,  failed  to  take  into  account 
said  sum  of  $3,464.72  so  assumed  by  petitioner  and 
accordingly,  overstated  petitioner's  long  tenn  capi- 
tal gain  in  respect  of  the  dissolution  of  Whittier  by 
the  sum  of  $3,464.72. 

(t)  At  all  times  material  hereto  San  Gabriel 
was  engaged  in  the  business  of  supplying  water  to 
residences  and  other  properties  located  in  the  dis- 
trict in  which  the  tracts  of  real  property  of  Whit- 
tier were  situated. 

(u)  Pursuant  to  the  contract  dated  November 
29,  1949,  San  Gabriel  agreed  to  extend  its  pipelines 
for  the  serv^icing  of  water  to  one  of  the  tracts  being 
developed  by  Whittier  upon  the  payment  tO'  it  by 
^AHiittier  of  the  sum  of  $23,841.00'. 

(v)  In  said  contract  it  further  provided  for  con- 
tingent refunds  to  Whittier  by  San  Ga]>riel  of  all, 
or  a  portion,  of  the  said  smn  of  $23,841.00. 

(w)  Pursuant  to  the  contract  dated  March  10, 
1950,  San  Gabriel  agreed  to  extend  its  pipelines  for 
the  servicing  of  water  to  another  of  the  tracts  being 
de^Tloped  by  Whittier  upon  payment  to  it  by  Whit- 
tier of  the  sum  of  $5,214.00. 

(x)  Said  contract  fuHher  pro^dded  for  contin- 
gent refunds  to  Whittier  by  San  Gabriel  of  all,  or 
a  portion,  of  the  said  sum  of  $5,214.00. 
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(y)  By  the  terms  of  said  contracts,  the  aggre- 
gate amounts  of  such  refunds,  if  any,  were  depend- 
ent upon  the  amount  of  gross  revenue,  if  any,  wliich 
San  Gabriel  might  receive,  within  a  limited  period 
of  time,  from  the  sale  of  water  to  consumers  within 
the  tracts  being  developed  by  Whittier. 

(z)  At  all  times  material  hereto,  Whittier  had  no 
control  over  any  purchases  of  water  which  such 
consumers  might  make  from  San  Gabriel. 

(aa)  On  or  about  Febniaiy  8,  1949,  petitioner 
purchased  50  shares  of  the  stock  of  Rex  Land  Co. 
("hereinafter  referred  to  as  "Rex")  for  the  sum  of 
$5,000.00.  Said  50  shares  represented  50%  of  all  of 
the  stock  of  Rex  issued  and  outstanding  at  all  times 
material  hereto. 

(]>!:>)  Rex  was  a  corporation  incorporated  pursu- 
ant to  the  laws  of  the  State  of  California  on  or 
about  Febniaiy  4,  1949,  and  on  that  date  com- 
menced to  do  business  within  the  State  of  Cali- 
fornia. 

(cc)  Rex's  ])usiness  consisted  of  the  sulidivision 
of  unimproved  land  into  residential  lots,  including 
the  installation  of  subdivision  improvements,  the 
erection  of  residences  or  homes  upon  such  lots,  and 
tlie  sale  thereof. 

(dd)  On  NovoDiber  8,  1950,  Rex  was  finally 
woiuid  11])  nnd  dissolved,  and  on  or  about  said  date 
its  assets  were  distributed  to  its  stockholders  pro- 
portionntely  to  their  stock  holdings. 

(ee)  Pursuant  to  the  mnding  up  and  complete 
licpiidation  of  Rex  petitioner  received  as  his  propor- 
tion of  the  assets  of  Rex  the  siun  of  $1,158.84  in 
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cash,  and  an  undivided.  50%  interest  in  certain  real 
property  in  the  Cbiuity  of  Los  Angeles,  State  of 
California,  which  undivided  interest  had  a  then 
fair  market  value  of  $118,000.00.  There  was  also 
assigned  to  petitioner,  in  connection  with  said  liqui- 
dation, a  50%  interest  in  a  certain  contract,  dated 
February  3,  1949,  between  Albert  Gersten  and  San 
Oabriel.  Albert  Gersten  had  executed  said  contract 
in  his  own  name  but  for  the  benefit  of  Rex  and  sub- 
sequently, in  February  of  1949,  assigned  said  con- 
tract to  Rex. 

(ff)  At  all  times  material  hereto  San  Gabriel 
was  engaged  in  the  business  of  supplying  water  to 
residences  and  other  properties  located  in  the  dis- 
trict in  which  the  tract  of  real  property  of  Rex  was 
situated. 

{q;^)  Pursuant  to  said  contract,  San  Gabriel 
agreed  to  extend  its  pipelines  for  the  servicing  of 
water  to  Rex's  property  upon  payment  to  it  by  Rex 
of  the  sum  of  $14,707.20. 

(hh)  Said  contract  further  provided  for  contin- 
gent refimds  to  Rex  by  San  Gabriel  of  all,  or  a.  por- 
tion, of  ihe  said  smn  of  $14,707.20. 

(ii)  By  the  tenns  of  said  contract,  the  aggregate 
amount  of  said  refunds,  if  any,  was  dependent  upon 
the  amounts  of  otoss  revenue,  if  any,  which  San 
Gabriel  might  receive,  within  a  limited  period  of 
tune,  from  the  sale  of  water  to  consumers  mthin 
the  tract  being  developed  by  Rex. 

(,ij)  At  all  times  material  hereto,  Rex  had  no 
control  over  any  purchases  of  water  which  such 
consumers  might  make  from  San,  Gabriel. 
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(Ivk)  On  or  about  July  10,  1947,  petitioner  pur- 
chased 1005  shares  of  the  coimnon  stock  of  J.  Rich- 
ard Co.  (hereinafter  refei^ed  to  as  "Richard")  for 
the  sum  of  $10,050.00.  Said  1005  shares  represented 
50%  of  all  of  the  common  stock  of  Richard  issued 
and  outstanding  at  all  times  material  hereto. 

(11)  Richard  was  a  corporation  incorporated  pur- 
suant to  the  laws  of  the  State  of  California  on  or 
about  July  10,  1947,  and  on  that  date  commenced  to 
do  Imsiness  within  the  State  of  California. 

(nmi)  Richard's  business  consisted  of  the  subdi- 
vision of  unimproved  land  into  residential  lots,  in- 
cluding the  installation  of  subdivision  improve- 
ments, the  erection  of  residences  or  homes  upon 
such  lots,  and  the  sale  thereof. 

(nn)  On  June  22,  1950,  Richard  was  finally 
wound  up  and  dissolved,  and  on  or  about  said  date 
its  assets  were  distributed  to  its  stockholders  pro- 
portionately to  their  stock  holdings. 

(oo)  Pursuant  to  the  mnding  up  and  complete 
liquidation  of  Richard  petitioner  received  as  his 
proportion  of  the  assets  of  Richard  the  siun  of 
$38,202.12  in  cash.  There  was  also  assigned  to  peti- 
tioner, in  connection  mth  said  liquidation,  a  50% 
interest  in  a  certain  contract,  dated  November  21, 
1947,  ])etween  Albert  Gersten  and  San  Oabriel,  and 
a  50%  interest  in  a  certain  contract,  dated  Novem- 
l)er  30,  1948,  ]>etween  Albert  Gersten  and  San  Ga- 
briel. All>ert.  Gersten  had  executed  said  contracts 
in  his  o\\m  name,  but  for  the  benefit  of  Richard, 
and  subsequently,  in  November  1947  and  December 
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1948  respectively,  Gersten  assigned  said  contracts 
to  Richard. 

(pp)  At  all  times  material  hereto  San  Gabriel 
was  engaged  in  the  business  of  supplying  water  to 
residences  and  other  properties  located  in  the  dis- 
trict in  which  the  tracts  of  real  property  of  Rich- 
ard were  situated. 

(qq)  Pursuant  to  the  contract  dated  November 
21,  1947,  San  Gabriel  agreed  to  extend  its  pipelines 
for  the  ser\dcing  of  water  to  one  of  the  tracts  being 
developed  ]>y  Richard  upon  the  payment  to  it  by 
Richard  of  the  sum  of  $23,764.00. 

(rr)  Said  contract  further  provided  for  contin- 
gent refimds  to  Richard  by  San  Gal^riel  of  all,  or  a 
portion,  of  the  said  smn  of  $23,764.00. 

(ss)  Pursuant  to  the  contract  dated  November 
30,  1948,  San  Gabriel  agreed  to  extend  its  pipelines 
for  the  ser^ncing  of  water  to  one  of  the  tracts  being 
developed  by  Richard  upon  the  payment  to  it  by 
Richard  of  the  sum  of  $15,258.00. 

(tt)  Said  contract  further  provided  for  contin- 
gent refunds  to  Richard  by  San  Gabriel  of  all,  or  a 
portion,  of  the  said  sum  of  $15,258.00. 

(uu)  By  the  teims  of  said  contracts,  the  aggre- 
gate amounts  of  such  refimds,  if  any,  were  depend- 
ent upon  the  amount  of  gross  revenue,  if  any,  which 
San  Gabriel  might  receive,  within  a  limited  period 
of  time,  from  the  sale  of  water  to  consumers  within 
the  tracts  being  developed  by  Richard. 

{yy)  At  all  times  material  hereto,  Richard  had 
no  control  over  any  purchases  of  water  which  such 
consumers  might  make  from  San  Gabriel. 
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(w-w)  Prior  to  December  1950,  petitioner  was 
married  to  one  Lucille  Gersten.  On  or  alwnt  March 
31,  1950,  an  interlocutoiy  decree  of  divorce  was 
granted  to  said  Lucille  Gersten  and  petitioner  by 
the  Superior  Court  of  the  State  of  California,  in 
and  for  the  County  of  Los  Angeles.  In  November 
1950  there  was  granted  to  petitioner,  by  a  compe- 
tent Court  of  Mexico  having  jurisdiction  therein,  a 
final  decree  of  divorce  from  said  Lucille  Gersten, 
finally  and  completely  dissolving  the  marriage  which 
theretofore  existed  between  petitioner  and  said 
Lucille  Gersten. 

(xx)  On  November  2,  1950,  following  said  final 
decree  of  divorce,  petitioner  married  his  present 
wife,  Bernice  Ann  Gersten,  in  Mexico. 

(yy)  On  or  about  May  7,  1951,  petitioner  and 
said  Bernice  Ami  Gersten  executed  and  caused  to 
be  filed  on  or  about  said  date  their  joint  United 
States  Indi^Hdual  Income  Tax  Return,  mth  the 
Collector  of  Internal  Revenue  for  the  Sixth  District 
of  California.  The  time  for  the  filing  of  said  return 
had  theretofore  been  extended  by  respondent,  upon 
the  request  of  petitioner  and  said  Bernice  Ann  Ger- 
sten, to  May  15,  1951. 

(zz)  Petitioner  alleges  that  if  the  foregoing  alle- 
gations set  forth  in  paragraph  5,  subparagraphs 
(g)  and  (s)  above,  ^vith.  respect  to  the  overstate- 
ment of  long  term  capital  gains  for  the  taxable  year 
1950,  together  ^rith  the  remaining  allegations  with 
respect  to  said  taxable  year,  are  determined  to  be 
correct,  petitioner  will  be  entitled  to  a  refimd  with 
respect  to  said  year  1950  based  upon  an  overassess- 
ment  in  the  amount  of  at  least  $2,113.84. 
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Wherefore,  petitioner  prays  that  this  Court  may 
hear  the  proceedings  and  determine  that  no  defi- 
ciency is  due  from  him  for  the  taxable  year  1950, 
but  that  petitioner  is  entitled  to  a  refund  for  the 
said  taxable  year  based  upon  an  ovcrassessment  in 
the  amount  of  at  least  $2,113.84;  and  that  this 
Court  grant  such  other  general  or  special  relief  as 
may  be  by  law  provided. 

/s/  JACOB  SHEARER, 
/s/  LEHMAN  C.  AARONS, 
Counsel  for  Petitioner. 
Duly  Verified. 

EXHIBIT  "A" 

Regional 

1250  Subway  Temiinal  Building 

417  South  Hill  Street 

Los  Angeles  13,  California 

ARC-Ap:SF  LA:90I):PAK 

Aug.  24,  1953 
Mr.  Albert  Gersten 
6363  Wil shire  Boulevard 
Los  Angeles  48,  California 

Dear  Mr.  GrersteVi: 

You  are  advised  that  the  determination  of  your 
income  tax  liability  for  the  taxable  year  ended  De- 
cember 31,  1950  discloses  a  deficiency  of  $10,429.15, 
as  shown  in  the  statement  attached. 

In  accordance  with  the  provisions  of  existing 
internal  revenue  laws,  notice  is  hereby  given  of  the 
deficiency  mentioned. 

Within  90  days  from  the  date  of  the  mailing  of 
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tliis  Ictlci-  yon  may  file  a  petition  with  The  Tax 
Court  of  the  United  States,  at  its  principal  address, 
Washington  4,  D.  C,  for  a  redetennination  of  the 
deficiency.  In  counting  the  90  days  you  may  not 
exclude  any  day  unless  the  90th  day  is  a  Saturday, 
Sunday,  or  legal  holiday  in  the  District  of  Colum- 
bia, in  which  event  that  day  is  not  counted  as  the 
90th  day.  Otherwise  Saturdays,  Simdays,  and  legal 
holidays  are  to  he  counted  in  computing  the  90-day 
period. 

Should  you  not  desire  to  file  a  petition,  you  are 
requested  to  execute,  in  duplicate,  the  enclosed  foi-m 
and  forward  it  to  the  Assistant  Regional  Commis- 
sioner, Appellate,  1250  Subway  Terminal  Building, 
417  South  Hill  Street,  Los  Angeles  13,  California. 
The  signing  and  filing  of  this  form  will  expedite  the 
closing  of  your  return  by  permitting  an  early  as- 
sessment of  the  deficiency,  and  will  prevent  the 
accumulation  of  interest,  since  the  interest  period 
temiinates  30  days  after  receipt  of  the  form,  or  on 
the  date  of  assessment,  or  on  the  date  of  payment, 
whichever  is  earlier. 

Very  tnily  yours, 

T.  COLEMAN  ANDREWS, 

Commissioner  of  Internal  Revenue, 
/s/  By   W.  T.  TIONOR, 

Associate  Chief,  Appellate  Division. 
P  AKar  :lae 
Enclosures : 
Statement 
Fomi  1276 
Agreement  Form 
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Statement 
ARC-Ap  :SF  LA  :90D  :PAK 

Mr.  Albert  Gersten,  6363  Wilshire  Boulevard,  Los 
Angeles  48,  California 

Tax  Liability  for  the  Taxable  Year  Ended  De- 
cember 31,  1950. 

Year:   1950.  Income  tax— Deficiency :   $10,429.15. 

In  making  this  determination  of  your  income  tax 
liability  careful  consideration  has  been  given  to  the 
report  of  examination  dated  September  23,  1952,  to 
your  protest  dated  November  6,  1952,  and  to  the 
statements  made  at  a  hearing  held  on  January  27, 
1953. 

You  filed  a  joint  return  for  the  year  1950  mth 
your  wife  Bernice  Ann  Grersten.  It  has  been  deter- 
mined that,  since  mider  the  laws  of  the  State  of 
CalifoiTiia,  an  interlocutory  decree  of  divorce  from 
Lucille  Grersten  was  in  effect  as  of  December  31, 
1950,  only  a  separate  return  will  be  recognized  in 
accordance  with  Section  51(b)(1)  of  the  Internal 
Revenue  Code. 

Accordingly,  the  amount  of  your  income  tax  lia- 
bility for  this  taxable  year  is  determined  herein  on 
the  ])asis  of  a  separate  return  and  the  exemption 
claimed,  in  the  joint  return  filed,  with  respect  to 
said  Beniice  Ann  Gersten  is  disallowed  as  a  credit 
to  you. 

A  copy  of  this  letter  and  statement  has  been 
mailed  to  your  representative,  Mr.  Jacob  Shearer, 
6535  Wilshire  Boulevard,  Los  Angeles  48,  Califor- 
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nia,  in  accordance  with  the  authorization  contained 
in  the  power  of  attorney  executed  by  you. 

Adjustments  to  Net   Income 
Taxable  Year   Ended   December   31,    1950 

Net  income  as  disclosed  by  return  - $190,104.35 

Additional   income  and   unallowable  deductions: 

(a)  Long-term    capital    gains    11,104.87 

(b)  Taxes  disallowed  195.00 

(c)  Travel    and   entertainment   expense    disallowed         1,800.00 

Total   $203,204.22 

Reduction : 

(d)  Income   from    partnerships    57.92 

Net    income    adjusted    - $203,146.30 

Explanation  of  Adjustments 
(a)  It  is  determined  that  the  correct  amount  of  net  long-term 
capital  gain  realized  during  this  taxable  year  is  $169,451.68  in- 
stead of  the  amount,  $158,346.81,  reported  in  your  return  or  an 
increase  of  $11,104.87.  The  amount  of  such  increase  is  deter- 
mined upon  the  adjustments  of  the  fair  market  values  of  your 
share  of  property  received  upon  the  liquidation  of  the  corpora- 
tions  named   below : 

(1)  J.  Richard  Co.  fair  market  value  increased  $  8,854.74 

(2)  Whittier  Development  Co.  fair  market  value  in- 
creased        5,893.80 

(3)  Rex  Land  Co.  fair  market  value  increased  3,566.34 

(4)  Lawrence     Land     Co.     fair     market    value    in- 
creased         6,120.78 

Total    increase   $24,435.66 

Long-term  capital  gain— 50%  of  $24,435.66  ....  $12,217.83 
Less: 

(5)  Capital    loss   carry-over    1,112.96 

Net  increase  of  long-term  capital  gain  $11,104.87 

Explanation 
(1)     It    is    determined    that    the    fair    market    value    of    water 
contracts   received   by  you   is  $8,854.74.     No  value  was  reported 
bv   you   upon   such   contracts. 


Commissioner  of  Internal  Revenue  23 

(2)  The  fair  market  value  of  property  received  from  Whit- 
tier  Development  Co.  (to  which  no  value  was  reported  in  your 
return)    is  determined  in  the  following  amounts: 

Value  of  water  contracts   S5,515.80 

Value   of   refundable   deposit   378.00 

Increase    as    above    S5,893.80 

(3)  The  fair  market  value  of  property  received  from  Rex 
Land  Co.  (to  which  no  value  Avas  reported  in  your  return)  is 
determined  in  the  following  amounts: 

Fair  market  value  of  water  contracts  S3,439.54 
Fair  market  value  of  state  tax  claim        126.80 


Net  increase  as  above  S3, 566.34 

(4)  The  fair  market  value  of  water  contracts  (to  which  no 
value  was  reported  in  your  return)  received  from  Lawrence 
Land    Co.    is   determined    in   the   amount   of   $6,120.78. 

(5)  A  capital  loss  carry-over,  not  previously  claimed  by  you, 
is  allowed  in  the  amount  of  $1,112.96  and  representing  a  capital 
loss  carry-over  from  the  taxable  year  ended  December  31,   1949. 

(b)  It  is  determined  that  the  correct  deduction  for  social 
security  taxes  is  the  amount  of  $30.00  instead  of  the  amount, 
$225.00,  claimed  in  your  return,  or  a  decrease  of  $195.00. 

(c)  Items  of  travel  and  entertainment  expense  amounting  to 
$1,800.00  have  not  been  substantiated  as  proper  deductions 
under  section  23  (a)  of.  the  Internal  Revenue  Code  and  are  dis- 
allowed. 

(d)  It  is  determined  that  the  correct  amount  of  your  distribu- 
tive share  of  the  loss  of  the  partnership,  Superior  Building 
Company,  is  $193.90  instead  of  the  loss.  $135.98,  reported  in 
your  return,  or  an  increase  of  $57.92. 

Computation    of   Alternative   Tax 
Taxable  Year   Ended   December   31,    1950 

Net    income    adjusted    $203,146.30 

Less:   Excess   of  net   long-term   capital   gain  over  net 

short-term    capital    loss    169,451.68 

Ordinary  net   income   $  33,694.62 

Less:     Exemptions    1,200.00 

Balance,   subject   to   surtax   and   normal   tax   $  32,494.62 
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Tentative   surtax   S13,806.66 

Tentative    normal    tax    at    3% 974.84 

Total     tentative    tax    $14,781.50 

Less:      reduction    under    Sec.     12     (c) 

I.R.C 1,346.34 

Partial    tax    ^  13,435.16 

Plus:   50  per  cent   of  $169,451.68   84,725.84 

Alternative   tax    ^  98,161.00 

Computation    of   Tax 
Taxable  Year  Ended  December  31,  1950 

Net   income   adjusted    S203,146.30 

Less:    Exemptions   1,200.00 

Balance,  subject  to  surtax  and  normal  tax  S201,946.30 

Tentative    surtax    $152,532.74 

Tentative  normal  tax  at  3%  6,058.39 

Total   tentative   tax  $158,591.13 

Less:     reduction    under    Sec.     12     (c), 

LR.C 13.293.15 

Total  normal  tax  and  surtax  $145,297.98 

Alternative    tax    $  98,161.00 

Correct    income    tax    liability    $  98,161.00 

Income   tax    liability   shown    on    return,    account   No. 

5-315090  87,731.85 

Deficiency   of   income   tax   $  10,429.15 

Served:  Nov.  13,  1953. 

[Endorsed] :    T.C.U.S.  Filed  Nov.  12,  1953. 
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[Title  of  Tax  Court  and  Docket  No.  51226.] 

ANSWER 

The  Commissioner  of  Internal  Revenue,  by  his 
attorney,  Daniel  A.  Taylor,  Chief  Counsel,  Internal 
Revenue  Service,  for  answer  to  the  petition  of  the 
above-named  taxpayer,  admits  and  denies  as  fol- 
lows: 

1,  2  and  3.  Admits  the  alle.s^ations  contained  in 
paragraphs  1,  2  and  3  of  the  petition. 

4.  Denies  the  allegations  of  eiTor  contained  in 
paragraph  4  of  the  petition  and  all  subparagraphs 
thereunder. 

5.  (a)  to  (d),  inclusive.  Admits  the  allegations 
contained  in  subparagraphs  (a)  to  (d),  inclusive,  of 
X)aragraph  5  of  the  petition. 

(e),  ('f)  and  (g).  Denies  the  allegations  con- 
tained in  subparagraphs  (e),  (f)  and  (g)  of  para- 
graph 5  of  the  petition. 

(h),  (i)  and  (j).  Admits  the  allegations  con- 
tained in  subparagraphs  (h),  (i)  and  (j)  of  para- 
graph 5  of  the  petition. 

(k)  and  (]).  Denies  the  allegations  contained  in 
subparagraphs  (k)  and  (1)  of  paragraph  5  of  the 
petition. 

(m)  to  (p),  inclusive.  Admits  the  allegations 
contained  in  subparagraphs  (m)  to  (p),  inclusive, 
of  paragraph  5  of  the  petition. 

(q),  (lO  t^ncl  (s).  Denies  the  allegations  con- 
tained in  subparagraphs  (q),  (r)  and  (s)  of  para- 
graph 5  of  tlie  petition. 
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(t)  to  (x),  inclusive.  Admits  the  allegations  con- 
tained in  subparagraphs  (t)  to  (x),  inclusive,  of 
paragraph  5  of  the  petition. 

(y)  and  (z).  Denies  the  allegations  contained  in 
su])paragraphs  (y)  and  (z)  of  paragraph  5  of  the 
petition. 

(aa)  to  (dd),  inclusive.  Admits  the  allegations 
contained  in  subparagraphs  (aa)  to  (dd),  inclusive, 
of  paragraph  5  of  the  petition. 

(ee)  Denies  the  allegations  contained  in  subpar- 
agraph (ee)  of  paragraph  5  of  the  petition. 

(ff),  (gg)  and  (hh).  Admits  the  allegations  con- 
tained in  subparagraphs  (ff),  {^g)  and  (hh)  of 
paragraph  5  of  the  petition. 

(ii)  and  (j,i).  Denies  the  allegations  contained 
in  subparagraphs  (ii)  and  ('jj)  of  paragraph  5  of 
the  petition. 

(kk)  to  (nn),  inclusive.  Admits  the  allegations 
contained  in  subparagraphs  (kk)  to  (nn),  inclusive, 
of  paragraph  5  of  the  petition. 

(oo).  Denies  the  allegations  contained  in  sub- 
para,graph  (oo)  of  paragraph  5  of  the  petition. 

(pp)  to  (tt),  inclusive.  Admits  the  allegations 
contained  in  subparagraphs  (pp)  to  (tt),  inclusive, 
of  paragraph  5  of  the  petition. 

(uu)  to  (zz),  inclusive.  Denies  the  allegations 
contained  in  subparagraphs  (uu)  to  (zz),  inclusive, 
of  paragraph  5  of  the  petition. 

6.  Denies  generally  and  specifically  each  and 
every  allegation  contained  in  the  petition  not  here- 
inbefore expressly  admitted,  qualified  or  denied. 
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Wherefore,  it  is  prayed  that  the  determination  of 
the  Commissioner  be  approved. 

/s/  DANIEL  A.  TAYLOR,  REM, 

Chief  Counsel,  Internal 
Revenue  Service. 
Of  Counsel:  Woolvin  Patten,  Acting  Regional 
Counsel,  E.  C.  Crouter,  Associate  Appellate 
Counsel,  R.  E.  Maiden,  Jr.,  Assistant  Appellate 
Counsel,  Clayton  J.  Burrell,  Special  Attorney, 
Internal  Revenue  Service. 

[Endorsed] :  T.C.U.S.  Filed  Jan.  5,  1954. 


[Title  of  Tax  Court  and  Docket  No.  51228.] 

PETITION 

The  above  named  petitioners  hereby  petition  for 
a  redetermination  of  the  deficiencies  set  forth  by 
the  Commissioner  of  Internal  Revenue  in  his  Notice 
of  Deficiency  dated  August  24,  1953,  and  as  a  basis 
of  their  proceedings  allege  as  follows: 

1.  Petitioners  are  individuals  whose  residence  is 
c/o  Mr.  Ben  Bisgeier,  9119  Sunset  Boulevard,  Los 
Angeles  46,  California.  The  return  for  all  of  the 
periods  here  involved  was  a  joint  return  of  peti- 
tioners, as  husband  and  wife,  and  were  filed  mth 
the  Collector  of  Internal  Revenue  for  the  Sixth 
District  of  California. 

2.  The  Notice  of  Deficiency  (a  copy  of  which  is 
attached  and  marked  Exhibit  "A")  was  mailed  to 
petitioners  on  August  24,  1953. 
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3.    The  deficiencies  as  deteraiined  by  the  Commis- 
sioner are  in  income  taxes  as  follows: 

Year  Deficiency 

1949  Income  Tax  $1,340.00 

1950  Income  Tax  7,835.92 


$9,175.92 

Of  said  amounts,  the  sum  of  $7,835.92,  representing 
the  deficiency  for  the  year  1950,  is  in  dispute. 

4.  The  determination  of  tax  set  forth  in  the  said 
notice  of  deficiency  is  based  upon  the  following 
errors : 

(a)  Respondent  erred  with  respect  to  the  taxable 
year  1950  in  determining  that  long  term  capital 
gains  received  by  petitioners  in  said  year  in  respect 
of  the  liquidation  of  Lawrence  Land  Co.  were  un- 
derstated in  petitioners'  Federal  income  tax  return 
for  said  year  by  $7,650.98,  and  in  failing  to  deter- 
mine that  petitioners  overstated  their  long  term 
capital  gains  in  respect  of  said  liquidation  by 
$6,238.34. 

(b)  Respondent  erred  mth  respect  to  the  taxable 
year  1950  in  deteraiining  that  long  term  capital 
gains  received  by  petitioners  in  said  year  in  respect 
of  the  liquidation  of  Whittier  Development  Co. 
were  understated  in  petitioners'  Federal  income 
tax  return  for  said  year  by  $5,893.80,  and  in  failing 
to  deteiinine  that  petitioners  overstated  their  long 
term  capital  gains  in  respect  of  said  liquidation  by 
$3,464.72. 
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(c)  Respondent  erred  with  respect  to  the  taxable 
year  1950  in  detei'mining"  that  long-  term  capital 
gains  received  by  petitioners  in  said  year  in  respect 
of  the  liquidation  of  Rex  Land  Co.  were  under- 
stated in  petitioners'  Federal  income  tax  return  for 
said  year  by  $3,566.34. 

(d)  Respondent  erred  with  respect  to  the  taxable 
year  1950  in  determining  that  long  tei-m  capital 
gains  received  by  petitioners  in  said  year  in  respect 
of  the  liquidation  of  J.  Richard  Co.  were  under- 
stated in  petitioners'  Federal  income  tax  retui-n  for 
said  year  by  $8,854.74. 

5.  The  facts  upon  which  petitioners  rely  as  a 
]:)asis  for  this  proceeding,  are  as  follows: 

(a)  All  of  the  transactions  here  involved  were 
those  of  petitioner,  Myron  P.  Beck,  and  for  conven- 
ience the  term  "petitioner"  as  hereinafter  used  in 
this  paragraph  will  refer  to  petitioner,  Myron  P. 


(]>)  On  or  about  May  26,  1949,  petitioner  pur- 
chased 50  shares  for  the  sum  of  $5,000.00,  and  on 
or  about  June  30,  1949,  purchased  25  shares  for  the 
sum  of  $2500.00  of  the  stocli  of  Lawrence  Land  Co. 
(hereinafter  referred  to  as  "Lawrence").  Said  75 
shares  represented  50%  of  all  of  the  stock  of  Law- 
rence issued  and  outstanding  at  all  times  material 
hereto. 

(c)  LawiTuce  was  a  corporation  incorporated 
pursuant  to  the  laws  of  the  State  of  California  on 
or  about  March  25,  1949,  and  on  that  date  com- 
menced to  do  business  within  the  State  of  Cali- 
fornia. 
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(d)  Lawrence's  business  consisted  of  the  subdivi- 
sion of  unimproved  land  into  residential  lots,  in- 
cluding the  installation  of  subdivision  improve- 
ments^the  erection  of  residences  or  homes  upon 
such  lots,  and  the  sale  thereof. 

(e)  On  December  31,  1950,  Lawrence  was  finally 
wound  up  and  dissolved,  and  on  or  about  said  date 
its  assets  were  distributed  to  its  stockholders  pro- 
portionately to  their  stock  holdings. 

(f)  Pursuant  to  the  winding  up  and  complete 
liquidation  of  Lawrence  petitioner  received  as  his 
proportion  of  the  assets  of  Lawrence  the  sum  of 
$97,978.00  in  cash,  and  an  undivided  50%  interest 
in  certain  real  propei-ty  in  the  County  of  Los  Ange- 
les, State  of  California,  which  imdi^dded  interest 
had  a  then  fair  market  value  of  $37,300.00.  There 
was  also  assigned  to  petitioner,  in  connection  with 
said  liquidation,  a  50%  interest  in  a  certain  con- 
tract, dated  January  25,  1950,  as  amended  February 
9,  1950,  between  Lawrence  and  San  Gabriel  Valley 
"Water  Company   (hereinafter  referred  to  as  "San 

Gabriel"). 

(g)  In  connection  with  the  dissolution  of  Law- 
rence, petitioner  and  the  other  stockholders  of  Law- 
rence entered  into  a  ^^1itten  agreement  on  Decem- 
ber 26,  1950,  in  which  said  stockholders  assiuned 
and  brcamo  responsible  for  all  of  the  debts,  obliga- 
tions and  liabilities  of  Lam-ence.  Said  agreement 
was  entered  into  in  order  to  comply  mth  sections 
5000  and  5001  of  the  Corporations  Code  of  the 
State  of  California  pertaining  to  voluntary  disso- 
lutions of  corporations. 
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(h)  The  undisputed  amount  of  Lawrence's  lia- 
bility under  the  Excess  Profits  Tax  Act  of  1950,  as 
of  the  time  of  its  dissolution,  was  $12,476.68,  and 
petitioner's  obligation  in  respect  thereof,  pursuant 
to  his  assumption  of  liability  under  the  agreement 
referred  to  in  paragraph  5  (g)  above,  amoimted  to 
$6,238.34.  Petitioner's  accountant,  at  the  time  he 
prepared  petitioner's  1950  Federal  income  tax  re- 
turn, failed  to  take  into  accoimt  said  sum  of 
$6,238.34  so  assumed  by  petitioner  and  accordingly, 
overstated  petitioner's  long  term  capital  gain  in 
res])ect  of  the  dissolution  of  Lawrence  by  the  sum 
of  $6,238.34. 

(i)  At  all  times  material  hereto  San  Gabriel  was 
engaged  in  the  business  of  supplying  water  to  resi- 
dences and  other  properties  located  in  the  district 
in  which  the  tract  of  real  property  of  Lawrence  was 
situated. 

(j)  Pursuant  to  said  contract,  San  Gabriel 
agreed  to  extend  its  pipelines  for  the  servicing  of 
water  to  Lawrence's  property  upon  payment  to  it 
by  Lawrence  of  the  sum  of  $31,021.00. 

(k)  Said  contract  further  provided  for  contin- 
gent refunds  to  Lawrence  by  San  Gabriel  of  all,  or 
a  portion,  of  the  said  sum  of  $31,021.00  up  to  the 
whole  thereof. 

(1)  By  the  terms  of  said  contract,  the  aggi^egate 
amount  of  such  refunds,  if  any,  was  dependent 
upon  the  amount  of  gross  revenue,  if  any,  which 
San  Gabriel  might  receive,  within  a  limited  period 
of  time,  from  the  sale  of  water  to  consimiers  within 
the  tract  being  developed  by  Lawrence. 
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(m)  At  all  times  material  hereto,  neither  Law- 
rence nor  San  Gabriel  had  any  control  over  any 
purchases  of  water  which  such  consumei-s  misrht 
make  from  San  Gabriel. 

(n)  On  or  alx»ut  July  11,  1949,  petitioner  pur- 
chased 500  shares  of  the  stock  of  Whittier  Devel- 
opment Co.  (hereinafter  referred  to  as  **Whittier") 
for  the  sum  of  $5,000.00.  On  or  about  Apiil  22, 
1950,  petitioner  sold  100  of  said  shares  for  $1,000.00, 
and  thereafter  and  imtil  the  dissolution  of  Whittier 
owned  400  shares  thereof.  Said  400  shares  repre- 
sented 407c  of  all  of  the  stock  of  TThittier  issued 
and  outstanding:  at  all  times  material  hereto. 

(o)  Whittier  was  a  corporation  incor|>orated 
pursuant  to  the  laws  of  the  State  of  California  on 
or  about  Ausrust  20,  1948,  and  durinsr  the  month  of 
July  of  1949  commenced  to  do  business  within  the 
State  of  California. 

(p)  Whittier's  business  consisted  of  the  suMivi- 
sion  of  unimproved  land  into  residential  lots,  in- 
cludincr  the  installation  of  subdivision  improve- 
ments, the  ei-ection  of  i-esidences  or  homes  ux)on 
such  lots,  and  the  sale  thereof. 

(q)  On  December  28,  1950,  Whittier  was  finally 
womid  up  and  dissolved,  and  on  or  alx)ut  said  date, 
its  assets  were  distributed  to  its  stockholders  pro- 
poriionately  to  their  stock  holdinsrs. 

(r)  Pui-suant  to  the  windins:  up  and  complete 
liquidation  of  TThittier  petitioner  received  as  his 
propoition  of  the  assets  of  TThittier  the  siun  of 
$77,160.27  in  cash.  There  was  also  assigned  to  peti- 
tioner, in  connection  with  said  liquidation,  a  40^ 
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interest  in  a  certain  contract,  dated  November  29, 

1949,  between  Whittier  and   San   Grabrie],   and   a 
40  7o  interest  in  a  certain  contract,  dated  MaTch  10, 

1950,  between  Whittier  and  San  Gabriel. 

(s)  In  connection  with  the  dissolution  of  Whit- 
tier, petitioner  and  the  other  stockholders  of  Whit- 
tier entered  into  a  written  ajHfreement  on  December 
16,  1950,  in  which  said  stocldiolders  assumed  and 
b(^came  responsible  for  all  of  the  debts,  obli,2:ations 
and  liabilities  of  Whittier.  Said  agreement  was  en- 
tered into  in  order  to  comply  with  sections  5000  and 
5001  of  the  Corporations  Code  of  the  State  of  Cali- 
fornia pertaining  to  volimtary  dissolutions  of  cor- 
porations. 

(t)  The  undisputed  amount  of  Whittier's  Hal^il- 
ity  under  the  Excess  Profits  Tax  Act  of  1950,  as 
of  the  time  of  its  dissolution,  was  $8,661.79,  and 
petitioner's  obligation  in  respect  thereof,  pursuant 
to  his  assumption  of  lialulity  under  the  agreement 
referred  to  in  paragraph  5(s)  aboA^e,  amomited  to 
$3,464.72.  Petitioner's  accountant,  at  the  time  he 
prepared  petitioner's  1950  Federal  income  tax  re- 
turn, failed  to  take  into  account  said  smn  of 
$3,464.72  so  assumed  by  petitioner  and  accordingly, 
overstated  petitioner's  long  term  capital  gain  in 
respect  of  the  dissolution  of  Whittier  by  the  sum 
of  $3,464.72. 

(u)  At  a]]  times  material  hereto  San  Gabriel 
was  engaged  in  the  business  of  supplying  water  to 
residences  and  other  properties  located  in  the  dis- 
trict in  which  the  tracts  of  real  property  of  Whit- 
tier were  situated. 
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(v)  Pursuant  to  the  contract  dated  November 
29,  1949,  San  Gal^riel  agreed  to  extend  its  pipelines 
for  the  sei'\'icing  of  water  to  one  of  the  tracts  being 
dev('loi)ed  by  Whittier  upon  the  payment  to  it  by 
Whittier  of  the  sum  of  $23,841.00. 

(Av)  In  said  contract  it  fuii:her  provided  for  con- 
tingent refunds  to  Whittier  by  San  Gabriel  of  all, 
or  a  portion,  of  the  said  sum  of  $23,841.00. 

(x)  Pursuant  to  the  contract  dated  March  10, 
1950,  San  Gabriel  agreed  to  extend  its  pipelines  for 
the  servicing  of  water  to  another  of  the  tracts 
being  developed  by  Whittier  upon  payment  to  it  by 
Whittier  of  the  sum  of  $e5,214.00. 

(y)  Said  contract  further  provided  for  contin- 
gent refunds  to  Whittier  by  San  Gabriel  of  all,  or 
a  portion,  of  the  said  smii  of  $5,214.00. 

(z)  By  tlie  terms  of  said  contracts,  the  aggregate 
amounts  of  such  refimds,  if  any,  were  dependent 
upon  the  amoimt  of  gross  revenue,  if  any,  which 
San  Gabriel  might  receive,  within  a  limited  period 
of  time,  from  the  sale  of  water  to  consumers  within 
the  tracts  being  developed  by  Whittier. 

(aa)  At  all  times  material  hereto,  Whittier  had 
no  control  over  any  purchases  of  water  which  such 
consumers  might  make  from  San  Gabriel. 

(])b)  On  or  about  February  8,  1949,  petitioner 
purchased  50  shares  of  the  stock  of  Rex  Land  Co. 
(hereinafter  referred  to  as  ''Rex")  for  the  sum  of 
$5,000.00.  Said  50  shares  represented  50%  of  all  of 
the  stock  of  Rex  issued  and  outstanding  at  all  times 
material  hereto. 

(cc)    Rex  was  a  corporation  incorporated  pursu- 
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ant  to  the  laws  of  the  State  of  California  on  or 
about  February  4,  1949,  and  on.  that  date  com- 
menced to  do  business  within  the  State  of  Cali- 
fornia. 

(dd)  Rex's  business  consisted  of  the  subdivision 
of  unimproved  land  into  residential  lots,  includina^ 
the  installation  of  subdivision  improvements,  the 
erection  of  residences  or  homes  upon  such  lots,  and 
the  sale  thereof. 

(ee)  On  November  8,  1950,  Rex  was  finally 
wound  up  and  dissolved,  and  on  or  about  said  date 
its  assets  were  distributed  to  its  stockholders  pro- 
portionately to  their  stock  holding's. 

(ff)  Pursuant  to  the  winding  uj)  and  complete 
liquidation  of  Rex  petitioner  received  as  his  propor- 
tion of  the  assets  of  Rex  the  simi  of  $1,158.84  in 
cash,  and  an  undi\^ded  50%  interest  in  certain  real 
property  in  the  County  of  Los  Angeles,  State  of 
California,  which  undivided  interest  had  a  then 
fair  market  value  of  $118,000.00'.  There  was  also 
assigned  to  petitioner,  in  connection  mth  said  liqui- 
dation, a  50%  interest  in  a  certain  contract,  dated 
February  3,  1949,  between  Albert  Gersten  and  San 
Gabriel.  Albert  Gersten  had  executed  said  contract 
in  his  own  name  but  for  the  benefit  of  Rex  and 
subsequently,  in  February  of  1949,  assigned  said 
contract  to  Rex. 

(gg)  At  all  times  material  hereto  San  Gabriel 
was  engaged  in  the  business  of  supplying  water  to 
residences  and  other  properties  located  in  the  dis- 
trict in  which  the  tract  of  real  property  of  Rex 
was  situated. 
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(hh)  Pursuant  to  said  contract,  San  Gabriel 
agreed  to  extend  its  pipelines  for  the  sei^icing  of 
water  to  Rex's  propei-ty  upon  payment  to  it  by  Rex 
of  the  sum  of  $14,707.20. 

(ii)  Said  contract  further  provided  for  contm- 
gent  refimds  to  Rex  by  San  Gabriel  of  all,  or  a  por- 
tion, of  the  said  siun  of  $14,707.20. 

(jj)  By  the  teiTOs  of  said  contract,  the  aggregate 
amount  of  said  refunds,  if  any,  was  dependent  upon 
the  amounts  of  gi'oss  revenue,  if  any,  which  San 
Gabriel  might  receive,  within  a  limited  period  of 
time,  from  the  sale  of  w^ater  to  consumers  within 
the  tract  being  developed  by  Rex. 

(kk)  At  all  times  material  hereto,  Rex  had  no 
control  over  any  purchases  of  water  which  such 
consumers  might  make  from  San  Gabriel. 

(11)  On  or  about  July  10,  1947,  petitioner  pur- 
chased 1005  shares  of  the  common  stock  of  J.  Rich- 
ard Co.  (hereinafter  referred  to  as  '^Richard")  for 
the  sum  of  $10,050.00.  Said  1005  shares  represented 
50%  of  all  of  the  common  stock  of  Richard  issued 
and  outstanding  at  all  times  material  hereto. 

(mm)  Richard  was  a  corporation  incorporated 
pursuant  to  the  laws  of  the  State  of  California  on 
or  about  July  10,  1947,  and  on  that  date  commenced 
to  do  business  witliin  the  State  of  California. 

(nn)  Richard's  business  consisted  of  the  subdivi- 
sion of  imim])roved  land  into  residential  lots,  in- 
cluding the  installation  of  subdivision  improve- 
ments, the  erection  of  residences  or  homes  upon 
such  lots,  and  the  sale  thereof. 

(oo)     On    June   22,    1950,    Richard   was    finally 
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woimd  up  and  dissolved,  and  on  or  about  said  date 
its  assets  were  distributed  to  its  stoekliolders  pro- 
portionately to  their  stock  holdings. 

(pp)  Pursuant  to  the  winding  up  and  complete 
liquidation  of  Richard  petitioner  received  as  his 
proportion  of  the  assets  of  Richard  the  siun  of 
$38,202.12  in  cash.  There  was  also  assigned  to  peti- 
tioner, in  connection  with  said  liquidation,  a  50% 
interest  in  a  cei-tain  contract,  dated  November  21, 
1947,  between  Albert  Grersten  and  San  Gabriel,  and 
a  50%  interest  in  a  certain  contract,  dated  Novem- 
ber 30,  1948,  ]>etween  Albert  Gersten  and  San  Ga- 
briel. Al]>ert  Gersten  had  executed  said  contracts  in 
his  o\^'n  name,  but  for  the  benefit  of  Richard,  and 
su1)sequentlv,  in  November  1947  and  December  1948 
respectively,  Gersten  assigned  said  contracts  to 
Richard. 

(qq)  At  all  times  material  hereto  San  Gabriel 
was  engaged  in  the  business  of  supplying  water  to 
residences  and  other  properties  located  in  the  dis- 
trict in  which  the  tracts  of  real  property  of  Richard 
were  situated. 

(rr)  Pursuant  to  the  contract  dated  November 
21,  1947,  San  Gabriel  agi-eed  to  extend  its  pipelines 
for  the  seiwicing  of  water  to  one  of  the  tracts  beins: 
developed  by  Richard  upon  the  payment  to  it  by 
Richard  of  the  sum  of  $23,764.00. 

(ss)  Said  contract  further  pro^dded  for  contin- 
gent refunds  to  Richard  by  San  Gabriel  of  all,  or  a 
portion,  of  the  said  sum  of  $23,764.00. 

(tt)    Pursuant  to  the  contract  dated  November 
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30,  1948,  San  Gabriel  agreed  to  extend  its  pipelines 
for  the  servicing  of  water  to  one  of  the  tracts  being 
developed  by  Richard  upon  the  payment  to  it  by 
Richard  of  the  sum  of  $15,258.00. 

(uu)  Said  contract  further  provided  for  contin- 
gent refunds  to  Richard  by  San  Gabriel  of  all,  or  a 
poriion,  of  the  said  simi  of  $15,258.00. 

(v^-)  By  the  terms  of  said  contracts,  the  aggre- 
gate amounts  of  such  refunds,  if  any,  were  depend- 
ent upon  the  amount  of  gross  revenue,  if  any,  which 
San  Gabriel  might  receive,  within  a  limited  period 
of  time,  from  the  sale  of  water  to  consiuners  within 
the  tracts  being  developed  by  Richard. 

(wvv)  At  all  times  material  hereto,  Richard  had 
no  control  over  any  purchases  of  water  which  such 
consumers  might  make  from  San  Gabriel. 

(xx)  Petitioner  alleges  that  if  the  foregoing  alle- 
gations set  forth  in  paragraph  5,  subparagraphs 
(h)  and  (t)  above,  with  respect  to  the  overstate- 
ment of  long  term  capital  gains  for  the  taxable 
year  1950,  together  with  the  remaining  allegations 
\vith  respect  to  said  taxable  year,  are  determined  to 
be  correct,  petitioner  will  be  entitled  to  a  refund 
with  respect  to  said  year  1950  based  upon  an  over- 
assessment  in  the  amount  of  at  least  $2,425.76. 

Wherefore,  petitioners  pray  that  this  Court  may 
hear  the  x>i*oeeedings  and  determine  that  no  defi- 
ciency is  due  from  these  petitioners  for  the  taxable 
year  1950,  but  that  petitioners  are  entitled  to  a 
refimd  for  the  amount  of  at  least  $2,425.76;  and 
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that  this  Coui't  grant  such  other  general  or  special 
relief  as  may  be  by  law  provided. 

/s/  JACOB  SHEARER, 
/s/  LEHMAN  C.  AARONS, 
Counsel  for  Petitioners. 
Duly  Verified. 

EXHIBIT  ''A" 

Regional 

1250  Subway  Terminal  Building 

417  South  Hill  Street 

Los  Angeles  13,  California 

ARC-Ap:SF  LA:90D:PAK 

Aug.  24,  1953 
Mr.  Myron  P.  Beck 
and  Mrs.  Ann  H.  Beck 
Husband  and  Wife 
c/o  Mr.  Ben  Bisgeier 
9119  Sunset  Boulevard 
Los  Angeles  46,  California 

Bear  Mr.  and  Mrs.  Beck : 

You  are  advised  that  the  detei-mination  of  your 
income  tax  liability  for  the  taxable  years  ended  De- 
cember 31,  1949  and  December  31,  1950  discloses  a 
deficiency  of  $9,175.92,  as  sho^^^l  in  the  statement 
attached. 

In  accordance  with  the  provisions  of  existino- 
internal  revenue  laws,  notice  is  hereby  given  of  the 
deficiencies  mentioned. 

Within  90  days  from  the  date  of  the  mailing  of 
this  letter  you  may  file  a  petition  mth  The   Tax 
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Court  of  the  United  States,  at  its  pi-incipal  address, 
Washington  4,  D.  C,  for  a  redetermination  of  the 
deficiency.  In  coimting  the  90  days  you  may  not 
exclude  any  day  unless  the  90th  day  is  a  Saturday, 
Sunday,  or  legal  holiday  in  the  District  of  Colum- 
bia in  which  event  that  day  is  not  coimted  as  the 
90th  day.  Othei^vise  Saturdays,  Sundays,  and  legal 
holidays  are  to  be  counted  in  computmg  the  90-day 

period. 

Should  you  not  desire  to  file  a  petition,  you  are 
requested  to  execute,  in  duplicate,  the  enclosed  fomi 
and  forward  it  to  the  assistant  Regional  Commis- 
sioner, Appellate,  1250  Subway  Terminal  Building, 
417  South  Hill  Street,  Los  Angeles  13,  California. 
The  signing  and  filing  of  this  form  will  expedite  the 
closing  of  your  returns  by  permitting  an  early  as- 
sessment of  the  deficiencies,  and  will  prevent  the 
accumulation  of  interest,  since  the  interest  period 
terminates  30  days  after  receipt  of  the  form,  or  on 
the  date  of  assessment,  or  on  the  date  of  payment, 
whichever  is  earlier. 

Very  truly  yours, 

T.  COLEMAIS^  AISTDREWS, 

Commissioner  of  Internal  Revenue, 
/s/  By   W.  T.  TIGNOR, 

Associate  Chief,  Appellate  Division. 

PaKar  :vmc 
Enclosures: 

?>tatement 

Form  1276 

^N^reement  Form 
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Statement 
ARC-Ap:SF  LA:90D:PAK 

Mr.  Myron  P.  Beck  and  Mrs.  Ann  H.  Beck,  Husband  and  Wife, 
c/o  Mr.  Ben  Bisgeier,  9119  Sunset  Boulevard,  Los  Angeles 
46,  California. 

Tax  Liability  for  the  Taxable  Years  ended  December  31,  1949 
and  December  31,   1950. 

Year:   1949.   Income  Tax  Deficiency:   $1,340.00. 

Year:    1950.     Income  Tax  Deficiency:   $7,835.92. 

Total:  $9,175.92. 

In  making  this  determination  of  your  income  tax  liability 
careful  consideration  has  been  given  to  the  report  of  examination 
dated  September  23,  1952,  to  your  protest  dated  November  6, 
1952,,  and  to  the  statements  made  at  a  hearing  held  on  January 
27,   1953. 

A  copy  of  this  letter  and  statement  has  been  mailed  to  your 
representative,  Mr.  Jacob  Shearer,  6535  Wilshire  Boulevard,  Los 
Angeles  48,  California,  in  accordance  with  the  authorization  con- 
tained in  the  power  of  attorney  executed  by  you. 

Adjustment  to  Net  Income 
Taxable   Year   Ended   December   31,    1949 

Net  income  as  disclosed  by  return  $55,660.19 

Unallowable  deduction : 

(a)  Entertainment  and  prom.otion  expense  disallowed       2,456.00 

Net    income    adjusted    $58,116.19 

im  Explanation  of  Adjustment 

(a)  Included  in  the  deductions  claimed  for  entertainment  and 
promotion  expenses  are  items  aggregating  $2,456.00  which  have 
not  been  substantiated  as  proper  deductions  under  section  23  (a) 
of  the  Internal  Revenue  Code  and  are  disallowed. 

Computation  of  Tax 
Taxable  Year   Ended   December   31,    1949 

Net   income   adjusted    $58,116.19 

Less:    Exemptions   1,200.00 

Balance  subject  to  normal  tax  and  sui^tax  $56,916.19 

One-half  of  $56,916.19   $28,458.10 

Tentative    surtax    $11,410.28 

Tentative   normal   tax   853.74 

Total    tentative    tax    $12,264.02 
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Less:    Reduction    under    section    12    (c) 

J  j^  Q 1,491.68 

Total  normal  tax  and  surtax  on  one-half  of  net  income  $10,772.34 
Combined  normal  tax  and  surtax  ($10,772.34  x  2)   ....  $21,544.68 

Correct    income    tax   liability    $21,544.68 

Income    tax    liability    shown    by    return,    account    No. 

3201028 20,204.68 

Deficiency   of   income   tax   ^  1,340.00 

Adjustments  to  Net  Income 
Taxable  Year   Ended   December   31,    1950 

Net  income  as  disclosed  by  return  - $213,638.49 

Additional   income  and  unallowable  deductions: 

(a)  Long-term   capital    gain   12,982.93 

(b)  Taxes    disallowed    60.00 

(c)  Promotion   and   entertainment   expense   2,620.00 

Total   $229,301.42 

Reduction : 

(d)  Income   from   partnership    41.75 

Net   income   adjusted    $229,259.67 

Explanation  of  Adjustments 

(a)  In  your  income  tax  return  for  the  taxable  year  ended 
December  31,  1950  you  reported  capital  gains  from  the  liquida- 
tion  of  certain  corporations.  Among  the  assets  received  were 
valuable  water  contracts  for  which  no  value  was  reported  in 
computing  the  amount  of  capital  gain  shown  by  your  return. 
It  is  determined  that  the  fair  market  value  of  such  contracts  is 
properly  includible,  under  the  provisions  of  section  117  of  the 
Internal  Revenue  Code,  in  computing  the  amount  of  capital  gain 
realized  from  the  liquidation   of  such  corporations. 

It  is  determined  that  the  fair  market  value  of  your  share  of 
such  contracts,  received  by  you  from  the  corporations  mentioned, 
are  the  amounts  shown  in  the  following: 

Name  of  Corporation  Amount 

Lawrence  Land  Co $7,650.98 

Whittier  Development  Co 5,515.80 

Rex  Land   Co 3,439.54 

J.   Richard   Co 8,854.74 

Total   $25,461.06 
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In  addition  to  the  foregoing  it  is  determined  that  you  received 
as  your  distributable  share  of  the  assets  of  Whittier  Development 
Co.  the  amount  of  $378.00  representing  a  refundable  deposit  and 
the  amount  of  S126.80  representing  your  share  of  a  claim  for 
refund  of  state  taxes. 

Taking  the  foregoing  into  account  it  is  determined  that  the 
correct  amount  of  long-term  capital  gain  realized  by  you  during 
this  taxable  year  is  $184,107.55  instead  of  the  amount,  S171,- 
124.62,  reported  in  your  return,  or  an  increase  of  $12,982.93. 
The  amount  of  such  increase  is  determined  as  shown  in  the  fol- 
lowing: 

Value   of   water   contracts   $25,461.06 

Value  of  refundable  deposit  378.00 

Value  of  state  tax  claim  126.80 

Total  increase $25,965.86 

Long-term   capital   gain— 50%    $12,982.93 

(b)  It  is  determined  that  the  correct  amount  of  the  deduction 
for  unemployment  insurance  is  $30.00  instead  of  the  amount, 
$90.00,  claimed  in  your  return,  or  a  decrease  of  $60.00. 

(c)  Included  in  the  deductions  claimed  for  promotion  and 
entertainment  expenses  are  items  aggregating  $2,620.00  which  have 
not  been  substantiated  as  proper  deductions  under  section  23  (a) 
of  the  Internal  Revenue  Code  and  are  disallowed. 

(d)  It  is  determined  that  the  correct  amount  of  your  distribu- 
tive share  of  the  net  loss  of  the  partnership,  Superior  Building 
Co.,  is  $193.89  instead  of  the  amount  of  such  loss,  $152.14, 
reported  in  your  return,  or  an  increase  of  $41.75. 

Computation  of  Alternative  Tax 
Taxable  Year   Ended   December   31,    1950 

Net  income  adjusted  $229,259.67 

Less:   Excess  of  net   long-term   capital   gain   over  net 

short-term  capital  loss  184,107.55 

Ordinary   net   income   $  45,152.12 

Less:    Exemptions    1,200.00 

Balance,   subject   to   surtax   and  normal   tax   $  43,952.12 
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One-half  of  ^3.952.12   -- §  21.976.06 

Tentative    surtax    87,707.31 

Tentative  normal  tax  at  S<^c 659.28 

Total    S8.366.59 

Less     reduction     under     Sec.      12      (c), 

I.R.C "68.99 

Partial  tax  on  one-half  of  net  income  S     7,59/. 60 

Combined  partial  tax   (S7.597.60  x  2 1   8  15.195.20 

Plus:  50  per  cent  of  S1S4.107.55  --       92.053.77 

Combined    alternative    tax    8107,245.97 

Computation   of   Tax 
Taxable   Year   Ended   December   31,    1950 

Net    income    adjusted    8229.259.67 

Less:    Exemptions    - 1.200.00 

Balance,  subject  to   surtax  and  normal  tax  8228.059.6/ 

One-half   of   S228.059.67   8114,029.84 

Tentative    surtax    S76  385.66 

Tentative  norm.al  tax  at  o<^c  - 3.420.00 

Total   -—  879,805.66 

Less     reduction     under     Sec.     12     (c), 

I.R.C 7.198.51 

Total  normal  tax  and  surtax  on 

one-half   of   net  income   S  72,60/. 15 

Combined  normal  tax  and  surtax   (S72.607.15  x  2  « ....  S145.214.30 

Combined    alternative   tax    S107.24fi.97 

Correct    income    tax    liability    8107.24fi.97 

Income    tax    liabilitv    shown    on    return,    account    No. 

5—315091  ' 99.413.05 

Deficiency   of   income   tax   8     7,ooD.9z 

Served  Xov.  13,  1953. 

[Endoi-sed] :    T.C.U.S.  Filed  Xov.  12,  1953. 
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ANSWER 

The  Coniinissioner  of  Internal  Revenue,  by  his 
attorney,  Daniel  A.  Taylor,  Chief  Counsel,  Internal 
Revenue  Ser\T:ce,  for  answer  to  the  petition  of  the 
above-named  taxpayers,  admits  and  denies  as  fol- 
lows: 

1,  2  and  3.  Admits  the  allesrations  contained  in 
paragraphs  1,  2  and  3  of  the  petition. 

4.  (a)  to  (d),  inclusive.  Denies  the  allegations 
of  error  contained  in  subpara.gi-aphs  (a)  to  (d),  in- 
clusive, of  paragTaph  4  of  the  petition. 

5.  (a)  to  (e),  inclusive.  Admits  the  allegations 
contained  in  subparagi-aphs  (a)  to  (e),  inclusive,  of 
paragi-aph  5  of  the  petition. 

ff),  (g)  and  (h).  Denies  the  allegations  con- 
taiiK^d  in  subparagTaphs  (f),  (g)  and  (h)  of  para- 
gi-aph  5  of  the  petition. 

(i),  (j)  and  fk).  Acbnits  the  allegations  con- 
tained in  sul>paragTaphs  (i),  (j)  and  (k)  of  para- 
graph 5  of  the  petition. 

(1)  and  (m).  Denies  the  allegations  contained  in 
subparagi-aphs  (1)  and  (m)  of  parag7»aph  5  of  the 
petition. 

(n)  to  (q),  inclusive.  Admits  the  allegations  con- 
tained in  subparagTaphs  (n)  to  (q),  inclusive,  of 
paragi-aph  5  of  the  petition. 

(r),  (s)  and  (t).  Denies  the  allegations  contained 
in  subparagi-aphs  (r),  (s)  and  (t)  of  paragi-aph  5 
of  the  petition. 
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(u)  to  (y),  inclusive.  Admits  the  allegations  con- 
tained in  subparagraphs  (u)  to  (y),  inclusive,  of 
paragraph  5  of  the  petition. 

(z)  and  (aa).  Denies  the  allegations  contained  in 
subparagraphs  (z)  and  (aa)  of  paragraph  5  of  the 
petition. 

(bb)  to  (ee),  inclusive.  Admits  the  allegations 
contained  in  subparagraphs  (bb)  to  (ee),  inclusive, 
of  paragraph  5  of  the  petition. 

(ff )  Denies  the  allegations  contained  in  subpara- 
graph (ff )  of  paragraph  5  of  the  petition. 

(gg),  (M^)  ^^^^  (ii)-  ^^^^i^s  the  allegations  con- 
tained in  subparagi^aphs  {gg),  (lili)  and  (ii)  of  par- 
agraph 5  of  the  petition. 

(jj)  and  (kk).  Denies  the  allegations  contained 
in  subparagraphs  (jj)  and  (kk)  of  paragraph  5  of 
the  petition. 

(11)  to  (oo),  inclusive.  Admits  the  allegations 
contained  in  subpara.graphs  (11)  to  (oo),  inchisive, 
of  paragraph  5  of  the  petition. 

(pp).  Denies  the  allegations  contained  in  sub- 
paragraph (pp)  of  paragraph  5  of  the  petition. 

(qq)  to  (uu),  inclusive.  Admits  the  allegations 
contained  in  sul>paragraphs  (qq)  to  (uu),  inclusive, 
of  paragraph  5  of  the  petition. 

(vv),  (\A-^v)  and  (xx).  Denies  the  allegations  con- 
tained in  subparagraphs  (vv),  (ww)  and  (xx)  of 
paragraph  5  of  the  petition. 

6.  Denies  generally  and  specifically  each  and 
every  allegation  contained  in  the  petition  not  here- 
inbefore expressly  admitted,  qualified  or  denied. 
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Wherefore,  it  is  prayed  that  the  determination  of 
the  Commissioner  be  approved. 

/s/  DANIEL  A.  TAYLOR,  REM, 
Chief  Counsel,  Internal 
Revenue  Service. 

Of  Counsel:  Woolvin  Patten,  Acting  Regional 
Counsel,  E.  C.  Crouter,  Associate  Appellate 
Counsel,  R.  E.  Maiden,  Jr.,  Assistant  Appellate 
Counsel,  Clayton  J.  Burrell,  Special  Attorney, 
Internal  Revenue  Service. 

[Endorsed] :  T.C.U.S.  Filed  Jan.  6,  1954. 
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PETITION 

The  above  named  petitioners  hereby  petition  for 
a  redetermination  of  the  deficiencies  set  forth  by 
the  Commissioner  of  Internal  Revenue  in  his  Notice 
of  Deficiency  dated  August  24,  1953,  and  as  a  basis 
of  their  proceedings  allege  as  follows: 

1.  Petitioners  are  individuals  whose  residence  is 
11468  Allerton,  Whittier,  California.  The  retura  for 
the  i>eriod  here  involved  was  a  joint  return  of  peti- 
tioners, as  husband  and  mfe,  and  was  filed  with  the 
Collector  of  Intenial  Revenue  for  the  Sixth  Dis- 
trict of  California. 

2.  The  Notice  of  Deficiency  (a  copy  of  which  is 
attached  and  marked  Exhibit  "A")  was  mailed  to 
petitioners  on  August  24,  1953. 

3.  The  deficiency  as  determined  by  the  petition 
Avas  for  income  taxes  for  the  year  1950  in  the  sum 
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of  $1984.73.  The  entire  amount  of  said  defieiency 

is  in  dispute. 

4.  The  detemiination  of  tax  set  forth  in  the  said 
Notice  of  Deficiency  is  based  upon  the  following: 
errors : 

(a)  Respondent  erred  in  detennininj?  that  the 
long  teim  capital  gains  received  by  petitioners  in 
respect  of  the  liquidation  of  Lawrence  Land  Co. 
was  understated  in  petitioners'  Federal  income  tax 
return  for  said  year  by  the  sum  of  $1719.20,  and  in 
failing  to  determine  that  petitioners  overstated 
their  long  tenn  capital  gains  in  respect  to  said  liq- 
uidation by  the  sum  of  $1247.67. 

(b)  Respondent  erred  mth  respect  to  the  taxable 
year  1950  in  determining  that  long  term  capital 
gains  received  by  petitioners  in  said  year  in  respect 
of  the  liquidation  of  Whittier  Development  Co. 
were  understated  in  petitioners'  Federal  income  tax 
return  for  said  year  by  $2757.90,  and  in  failing  to 
determine  that  petitioners  overstated  their  long 
teiTO  capital  gains  in  respect  of  said  liquidation  by 
$1732.35. 

5.     The  facts  upon  which  petitioners  rely  as  a 
basis  for  this  proceeding,  are  as  follows : 

(a)    All  of  the  transactions  here  involved  were 
those  of  petitioner,  Milton  Gersten,  as  the  manag- 
ing spouse  of  the  community  property  of  the  par- 
ties, and  for  convenience  the  term  "petitioner"  as> 
hereinafter  used  in  this  paragraph  will  refer  tO) 
petitioner,  Milton  Gersten. 
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(b)  On  or  about  May  26,  1949  petitioner  pur- 
chased for  the  sum  of  $1500.  a  total  of  15  shares  of 
the  stock  of  Lawrence  Land  Co.  (hereinafter  re- 
ferred to  as  "Lawrence").  Said  15  shares  repre- 
sented 10%  of  all  of  the  stock  of  Lawrence  issued 
and  outstanding:  at  all  times  material  hereto. 

(c)  Lawrence  was  a  corporation  incorporated 
pursuant  to  the  laws  of  the  State  of  California  on 
or  about  March  25,  1949,  and  on  that  date  com- 
menced to  do  business  within  the  State  of  Cali- 
fornia. 

(d)  Lawrence's  business  consisted  of  the  subdivi- 
sion of  unimproved  land  into  residential  lots,  in- 
cluding: the  installation  of  subdivision  improve- 
ments, the  erection  of  residences  or  homes  upon 
such  lots,  and  the  sale  thereof. 

(e)  On  December  31,  1950,  Lawrence  was  finally 
wound  up  and  dissolved,  and  on  or  about  said  date 
its  assets  were  distributed  to  its  stocMiolders  pro- 
portionately to  their  stock  holdings. 

(f)  Pursuant  to  the  winding  up  and  complete 
liquidation  of  Lawrence  petitioner  received  as  his 
proportion  of  the  assets  of  Lawrence  the  sum  of 
$19,595.60  in  cash,  and  an  undivided  10%  interest 
in  certain  real  property  in  the  Coimty  of  Los  Ange- 
les, State  of  California,  which  undivided  interest 
had  a  then  fair  market  value  of  $7,460.00.  There 
was  also  assigned  to  petitioner,  in  coimection  Avith 
said  liquidation  a  10%  interest  in  a  certain  con- 
tract, dated  January  25,  1950,  as  amended  Felmiary 
9,  1950,  between  Lawrence  and  San  Gabriel  Yallev 
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Water  Company  (hereinafter  refen^ed  to  as  "San 

Gabriel"). 

(g)  In  connection  with  the  dissohition  of  Law- 
rence, petitioner  and  the  other  stockholders  of  Law- 
rence entered  into  a  written  agreement  on  Decem- 
iDer  26,  1950,  in  which  said  stockholders  assumed 
and  became  responsible  for  all  of  the  debts,  obliga- 
tions and  lial^ilities  of  Lawrence.  Said  agreement 
was  entered  into  in  order  to  comply  with  sections 
5000  and  5001  of  the  Corporations  Code  of  the  State 
of  California  xjertaining  to  A^ohmtary  dissolutions 
of  coi-porations. 

(h)  The  undisputed  amount  of  Lawrence's  liabil- 
ity under  the  Excess  Profits  Tax  Act  of  1950,  as 
amended,  as  of  the  time  of  its  dissolution,  was  $12,- 
476.68,  and  petitioner's  obligation  in  respect 
thereof,  pursuant  to  his  assumption  of  liability 
under  the  agreement  referred  to  in  paragraph  5 
(g)  above,  amounted  to  $1,247.67.  Petitioner's  ac- 
countant, at  the  time  he  prepared  Petitioner's  1950 
Federal  income  tax  return,  failed  to  take  into 
account  said  sum  of  $1,247.67  so  assumed  by  peti- 
tioner and  accordingly,  overstated  petitioner's  long 
term  capital  gains  in  ]*espect  of  the  dissolution  of 
Lawrence  by  the  sum  of  $1,247.67. 

(i)  At  all  times  material  hereto  San  Gabriel  was 
engaged  in  the  business  of  supplying  water  to  resi- 
dences and  other  properties  located  in  the  district 
in  which  the  tract  of  real  property  of  Lawrence  was 
situated. 

(j)     Pursuant    to    said    contract,    San    Gabriel 
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agreed  to  extend  its  pipelines  for  the  servicing  of 
water  to  Lawrence's  property  upon  payment  to  it 
by  Lawrence  of  the  sum  of  $31,021.00. 

(k)  Said  contract  further  provided  for  contin- 
gent refunds  to  Lawrence  by  San  Ga]>iiel  of  all,  or 
a  portion,  of  the  said  sum  of  $31,021.00  up  to  the 
whole  thereof. 

(1)  By  the  terms  of  said  contract,  the  aggregate 
amount  of  such  refunds,  if  any,  was  dependent 
upon  the  amount  of  gross  revenue,  if  any,  which 
San  Gabriel  might  receive,  within  a  limited  period 
of  time,  from  the  sale  of  water  to  consumers  within 
the  tract  being  developed  by  Lawrence. 

(m)  At  all  times  material  hereto,  neither  Law- 
rence nor  San  Gabriel  had  any  control  over  any 
purchases  of  water  which  such  consiuners  might 
make  from  San  Gabriel. 

(n)  On  or  about  the  month  of  May,  1949,  peti- 
tioner purchased  200  shares  of  stock  of  AVhittier 
Development  Co.  (hereinafter  referred  to  as  "Whit- 
tier")  for  the  smn  of  $2,000.00  and  thereafter  and 
until  the  dissolution  of  Whittier  owned  said  200 
shares.  Said  200  shares  represented  20%  of  all  of 
the  stock  of  Whittier  issued  and  outstanding  at  all 
times  material  hereto. 

(o)  Whittier  was  a  corjooration  incorporated 
pursuant  to  the  laws  of  the  State  of  California  on 
or  about  August  20,  1948,  and  during  the  month  of 
July  of  1949  commenced  to  do  business  mthin  the 
State  of  California. 

(p)    Whittier 's  business  consisted  of  the  subdivi- 
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sion  of  unimproved  land  into  residential  lots,  in- 
cluding the  installation  of  subdivision  improve- 
ments, the  erection  of  residences  or  homes  upon 
such  lots,  and  the  sale  thereof. 

(q)  On  December  28,  1950,  Whittier  was  finally 
woimd  up  and  dissolved,  and  on  or  about  said  date, 
its  assets  Avere  distributed  to  its  stockholders  pro- 
]iortionately  to  their  stock  holdings. 

(i-^  Pursuant  to  the  Avinding  up  and  complete 
liquidation  of  Whittier  petitioner  received  as  his 
proportion  of  the  assets  of  Whittier  the  sum  of 
$38,580.1 3  in  cash.  There  was  also  assigned  to  peti- 
tioner, in  connection  with  said  liquidation,  a  20% 
interest  in  a  certain  contract,  dated  November  29, 

1949,  between  ^Vliittier   and   San   Gabriel,    and   a 
20%  interest  in  a,  certain  contract,  dated  March  10, 

1950,  between  Whittier  and  San  Grabriel. 

(s)  In  connection  with  the  dissolution  of  Whit- 
tier, petitioner  and  the  other  stockholders  of  Whit- 
tier entered  into  a  written  agreement  on  December 
16,  1950,  in  which  said  stockholders  assumed  and 
became  responsible  for  all  of  the  debts,  obligations 
and  liabilities  of  Whittier.  Said  agreement  was 
entered  into  in  order  to  comply  with  sections  5000 
and  5001  of  the  Corporations  Code  of  the  State  of 
California  pertaining  to  vohmtary  dissolutions  of 
corporations. 

(t)  The  undisputed  amount  of  Whittier's  liabil- 
ity under  the  Excess  Profits  Tax  Act  of  1950,  as 
amended,  as  of  the  time  of  its  dissolution,  was 
$8,661.79,    and    petitioner's    obligation    in    respect 
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thereof,  pursuant  to  his  assumption  of  liability 
under  the  agreement  refeiTed  to  in  paragraph  5 
(s)  above,  amounted  to  $1,732.35.  Petitioner's  ac- 
countant, at  the  time  he  prepared  petitioner's  1950 
Federal  income  tax  return,  failed  to  take  into  ac- 
count said  smn  of  $1,732.35  so  assumed  by  peti- 
tioner and  accordingly,  overstated  x)etitioner's  long 
tenn  capital  gain  in  respect  of  the  dissolution  of 
Whittier  by  the  sum  of  $1,732.35. 

(u)  At  all  times  material  hereto  San  Gabriel  was 
engnged  in  the  business  of  supplying  water  to  resi- 
dences and  other  properties  located  in  the  district 
in  which  the  tracts  of  real  property  of  ^Yliittier 
were  situated. 

(v)  Pursuant  to  the  contract  dated  November 
29.  1949.  San  Galuiel  agreed  to  extend  its  pipelines 
for  the  ser^^cing  of  water  to  one  of  the  tracts  beins: 
developed  by  Wliittier  upon  the  payment  to  it  by 
TThittier  of  the  sum  of  $23,841.00. 

(w)  In  said  contract  it  further  provided  for  con- 
tingent reiTuids  to  T\Tiittier  by  San  Gabriel  of  all, 
or  a  portion,  of  the  said  sum  of  $23,841.00. 

(x)  Pursuant  to  the  contract  dated  March  10, 
1950,  San  Gabriel  agi-eed  to  extend  its  pipelines  for 
the  servicing  of  water  to  another  of  the  tracts  l>eing 
developed  by  Whittier  upon  payment  to  it  by  Whit- 
tier of  the  sum  of  $5,214.00. 

(y)  Said  contract  fui-ther  provided  for  contin- 
gent refunds  to  Whittier  by  San  Gabriel  of  all,  or  a 
portion,  of  the  said  siun  of  $5,214.00. 
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(z)  By  the  teiTOS  of  said  contracts,  the  ag^egate 
amounts  of  such  refunds,  if  any,  were  dependent 
upon  the  amount  of  gross  revenue,  if  any,  which 
San  Gabriel  might  receive,  within  a  limited  period 
of  time,  from  the  sale  of  water  to  consiuners  within 
the  tracts  being  developed  by  Wliittier. 

(aa)  At  all  times  material  hereto,  Whittier  had 
no  control  over  any  purchases  of  water  which  such 
consumers  might  make  from  San  Gabnel. 

(bb)  Petitioner  alleges  that  if  the  foregoing  alle- 
gations set  forth  in  paragraph  5,  subparagraphs 
(h)  and  (t)  above,  with  respect  to  the  overstate- 
ment of  long  term  capital  gains  for  the  taxable  year 
1950,  together  mth  the  remaining  allegations  with 
respect  to  said  taxable  year,  are  determined  to  be 
correct,  petitioners  mil  be  entitled  to  a  refund  mth 
respect  to  said  year  based  upon  an  overassessment 
in  the  amount  of  at  least  $745.00. 

^Tierefore,  petitioners  pray  that  this  Court  may 
hear  the  proceedings  and  determine  that  no  defi- 
ciency is  due  from  these  petitioners  for  the  taxable 
year  1950,  bu.t  that  petitioners  are  entitled  to  a 
refund  for  the  said  taxable  year  based  upon  an 
overassessment  in  the  amount  of  at  least  $745.00; 
and  that  this  Court  grant  such  other  general  or 
special  relief  as  may  be  by  law  provided. 

/s/  JACOB   SHEARER, 
/s/  LEHMAN  C.  AARONS, 
Counsel  for  Petitioner. 

Duly  Verified. 
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EXHIBIT  "A" 

Regional 

1250  Subway  Terminal  Building 

417  South  Hill  Street 

Los  Angeles  13,  California 

ARC-Ap:SF  LA:90D:PAK 

Aug.  24,  1953 
Mr.  Milton  Gersten 
and  Mrs.  Mary  Grersten 
Husband  and  Wife 
11468  Allerton 
Wliittier,  California 

Dear  Mr.  and  Mrs.  Gersten: 

You  are  advised  that  the  determination  of  your 
income  tax  liability  for  the  taxable  year  ended  De- 
cember 31,  1950  discloses  a  deficiency  of  $1,984.73, 
as  shown  in  the  statement  attached. 

In  accordance  with  the  provisions  of  existing  in- 
ternal revenue  laws,  notice  is  hereby  given  of  the 
deficiency  mentioned. 

Within  90  days  from  the  date  of  the  mailing  of 
this  letter  you  may  file  a  petition  with  The  Tax 
Coui-t  of  the  United  States,  at  its  principal  address, 
Washington  4,  D.  C,  for  a  redetermination  of  the 
deficiency.  In  counting  the  90  days  you  may  not 
exclude  any  day  imless  the  90th  day  is  a  Saturday, 
Sunday,  or  legal  holiday  in  the  District  of  Colum- 
bia, in  which  event  that  day  is  not  counted  as  the 
90th  day.  Otherwise,  Saturdays,  Sundays,  and  legal 
holidays  are  to  be  counted  in  computing  the  90-day 
period. 
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Should  you  not  desire  to  file  a  petition,  you  are 
requested  to  execute,  in  duplicate,  the  enclosed  f  orai 
and  forward  it  to  the  Assistant  Regional  Commis- 
sioner, Appellate,  1250  Subway  Temiinal  Building, 
417  South  Hill  Street,  Los  Angeles  13,  California. 
The  signing  and  filing  of  this  form  will  expedite 
the  closing  of  your  return  by  permitting  an  early 
assessment  of  the  deficiency,  and  will  prevent  the 
accumulation  of  interest,  since  the  interest  period 
terminates  30  days  after  receipt  of  the  form,  or  on 
the  date  of  assessment,  or  on  the  date  of  payment, 
whichever  is  earlier. 

Very  truly  yours, 

T.  COLEMAN  ANDREWS, 

Conmiissioner  of  Internal  Revenue, 

/s/  By   W.  T.  TIGNOR, 

Associate  Chief,  Appellate  Di^^sion. 

PAKar  :lee 

Enclosures : 
Statement 
Form  1276 
Agreement  Form 

Statement 
ARC-Ap:SF  LA:90D:PAK 

Mr.  Milton  Gersten  and  Mrs.  Mary  Gersten,  Husband  and  Wife, 
11468  Allerton,  Whittier,  Galifornia. 

Tax  Liability  for  the  Taxable  Year  Ended  December  31,  1950.. 
Year:    1950.      Income   Tax    Deficiency:    $1,984.73. 

In    making    this    determination    of    your    income    tax    liabilityv 
careful  consideration  has  been  given  to  the  report  of  examination:. 
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dated  September  23,  1952,  to  your  protest  dated  November  6, 
1952,  and  to  the  statements  made  at  a  hearing  held  on  January 
27,   1953. 

A  copy  of  this  letter  and  statement  has  been  mailed  to  your 
representative,  Mr.  Jacob  Shearer,  6535  Wilshire  Boulevard,  Los 
Angeles  48,  California,  in  accordance  with  the  authorization 
contained  in  the  power  of  attorney  executed  by  you. 

Adjustments  to  Net  Income 
Taxable  Year   Ended    December   31,    1950 

Net  income  as  disclosed   by  return   $81,634.10 

Additional  income  and  unallowable  deductions: 

(a)  Long-term    capital    gain   2,238.55 

(b)  Taxes    disallowed    15.00 

(c)  Entertainment   expense  disallowed   1,596.95 

Net    income    adjusted $85,484.60 

Explanation   of  Adjustments 

(a)  In  your  income  tax  return  for  the  taxable  year  ended 
December  31,  1950,  you  reported  capital  gains  from  the  liquida- 
tion of  certain  corporations.  Among  the  assets  received  were 
valuable  water  contracts  for  which  no  value  was  reported  in 
computing  the  amount  of  capital  gain  shown  by  your  return. 
It  is  determined  that  the  fair  market  value  of  such  contracts  is 
properly  includible,  under  the  provisions  of  Section  117  of  the 
Internal  Revenue  Code,  in  computing  the  amount  of  capital 
gain  realized  from  the  liquidation   of  such  corporations. 

It  is  determined  that  the  fair  market  value  of  your  share  of 
such  contracts,  received  by  you  from  the  corporations  men- 
tioned, are  the  amounts  shown  in  the  following: 

Name   of   Corporation  Amount 

Lawrence  Land  Co $1,530.20 

Whittier   Development    Co 2,757.90 

Total   $4,288.10 

It  is  also  determined  that  you  received  the  amount  of  $189.00 
as  your  distributive  share  of  a  refundable  deposit  with  Southern 
California  Edison  Company  upon  the  liquidation  of  Whittier 
Development  Co.,  which  amount  was  not  reported  in  your  return. 
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Taking  the  foregoing  into  account  the  increase  in  the  amount 
of  long-term  capital  gain  realized  during  this  taxable  year  is 
determined  as  shown   in  the  following: 

Increases : 

Value  of  water  contracts  $4,288.10 

Value  of  refundable  deposit  189.00 

Total   ^4,477.10 

Increase     of     long-term     capital     gain     (50%     of 
$4,477.10)  $2,238.55 

(b)  It  is  determined  that  the  correct  deduction  for  social 
security  taxes  is  the  amount  of  $30.00  instead  of  the  amount, 
$45.00,   claimed   in  your  return  or  a  decrease  of  $15.00. 

(c)  Included  in  the  deduction  claimed  for  entertainment  ex- 
pense are  items  aggregating  $1,596.95  which  have  not  been  sub. 
stantiated  as  proper  deductions  under  Section  23(a)  of  the 
Internal  Revenue  Code  and  are  disallowed. 

Computation   of   Alternative   Tax 
Taxable  Year   Ended   December   31,   1950 

Net   income   adjusted   $85,484.60 

Less:    Excess   of   net   long-term    capital    gain   over   net 

short-term  capital  loss  33,262.96 

Ordinary  net  income  $52,221.64 

Less:    Exemptions    ^,000.00 

Balance,  subject  to  surtax  and  normal  tax  $49,221.64 

One-half    of    $49,191.64    

Tentative     surtax     $9,182.06 

Tentative  normal  tax  at  3%  738.32 

Total    $9,920.38 

Less   reduction   under    Sec.    12    (c),    I.R.C.        908.83 

Partial  tax  on  one-half  of  net  income  $  9,011.55 

Combined  partial  tax   ($9,011.55  x  2)    $18,023.10 

Plus:  50  per  cent  of  $33,262.96  16,631.48 

Combined   alternative   tax   $34,654.58 
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Computation   of  Tax 
Taxable  Year   Ended   December  31,    1950 

Net  income  adjusted  $85,484.60 

Less:    Exemptions   3,000.00 


Balance,  subject  to  surtax  and  normal  tax  S82,484.60 

One-half  of  $82,484.60  $41,242.30 

Tentative  surtax  $19,359.92 

Tentative  normal  tax  at  3% 1,237.27 


Total   $20,597.19 

Less  reduction  under  Sec.   12    (c),   I.R.C.       1,869.75 


Total  normal  tax  and  surtax  on  one-half  of  net  income  $18,727.44 
Combined  normal  tax  and  surtax   ($18,727.44  x  2)   ....  $37,454.88 

Combined    alternative   tax    $34,654.58 

Correct    income    tax    liability    $34,654.58 

Income   tax    liability    shown    on    return,    account    No. 
3251339 32,669.85 


Deficiency   of   income   tax   $  1,984.73 

Served  Nov.  13,  1953. 

[Endorsed] :    T.C.U.S.  Filed  Nov.  12,  1953. 


[Title  of  Tax  Court  and  Docket  No.  51229.] 

ANSWER 

The  Commissioner  of  Internal  Revenue,  by  his 
attorney,  Daniel  A.  Taylor,  Chief  Coimsel,  Internal 
Revenue  Service,  for  answer  to  the  petition  of  the 
above-named  taxpayers,  admits  and  denies  as  fol- 
lows: 

1,  2  and  3.  Admits  the  allegations  contained  in 
paragraphs  1,  2  and  3  of  the  petition. 

4.  (a)  and  (b).     Denies  the  allegations  of  error 
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contained  in  subparagraphs  (a)   and  (b)   of  para- 
graph 4  of  the  petition. 

5.  (a)  to  (e),  inclusive.  Admits  the  allegations 
contained  in  subparagraphs  (a)  to  (e),  inclusive,  of 
paragraph  5  of  the  petition. 

(i),  (g)  ajid  (h).  Denies  the  allegations  con- 
tained in  subparagraphs  (f),  (g)  and  (h)  of  para- 
graph 5  of  the  petition. 

(i),  (j)  and  (k).  Admits  the  allegations  con- 
tained ill  subparagraphs  (i),  (j)  and  (k)  of  para- 
graph 5  of  the  petition. 

(1)  and  (m).  Denies  the  allegations  contained  in 
subparagraphs  (1)  and  (m)  of  paragraph  5  of  the 
petition. 

(n)  to  (q),  inclusive.  Admits  the  allegations 
contained  in  subparagraphs  (n)  to  (q),  inclusive,  of 
paragraph  5  of  the  petition. 

(r),  (s)  and  (t).  Denies  the  allegations  con- 
tained in  subparagraphs  (r),  (s)  and  (t)  of  para- 
graph 5  of  the  petition. 

(u)  to  (j),  inclusive.  Admits  the  allegations 
contained  in  subparagrax:»hs  (u)  to  (y),  inclusive, 
of  paragraph  5  of  the  petition. 

(z),  (aa)  and  (bb).  Denies  the  allegations  con- 
tained in  subparagraphs  (z),  (aa)  and  (bb)  of  par- 
agraph 5  of  the  petition. 

6.     Denies   generally   and   specifically   each   and! 
every  allegation  contained  in  the  petition  not  here- 
inbefore expressly  admitted,  qualified  or  denied. 
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Wherefore,  it  is  prayed  that  the  detei-mination  of 
the  Commissioner  be  approved. 

/s/  DANIEL  A.  TAYLOR,  REM, 
Chief  Counsel,  Internal 
Revenue  Service. 

Of  Counsel:  Woolvin  Patten,  Acting  Regional 
Counsel,  E.  C.  Crouter,  Associate  Appellate 
Coimsel,  R.  E.  Maiden,  Jr.,  Assistant  Appellate 
Counsel,  Clayton  J.  Burrell,  Special  Attorney, 
Internal  Revenue  Service. 

[Endorsed] :    T.C.U.S.    Filed  Jan.  6,  1954. 


28  T.  C.  No.  84 
Tax  Court  of  the  United  States 

Docket  Nos.  51226-51242 

Albert  Gersten,  et  al.,'  Petitioners,  v.  Commissioner 
of  Internal  Revenue,  Respondent. 

Filed  June  28,  1957 

FINDINGS  OF  FACT  AND  OPINION 

1.  Four  corporations  in  which  certain  of  the 
petitioners  were  stockholders  were  engaged  in  the 
business  of  subdividing  tracts  of  land  into  lots  and 
constructing  and  selling  houses  thereon.  To  procure 
the  waterlines  necessary  to  supply  water  for  the 
houses  so  built  and  sold,  the  corporations,   imder 

Proceedings  of  the  following  petitioners  are  con- 
sidered herewith:  Albert  Gersten  and  Lucille  Ger- 
sten, Docket  No.  51227 ;  Myron  P.  Beck  and  Ann  H. 
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contracts  with  the  water  company,  paid  the  cost  of 
the  extension  of  the  water  company's  lines  into  the 
various  propei-ties.  For  a  period  of  ten  years  from 
the  date  of  completion  of  the  waterlines,  the  water 
company  agreed  to  make  payments  to  the  corpora- 
tions based  on  a  percentage  of  the  gross  revenue  it 
would  derive  from  the  sale  of  water  to  the  occu- 
pants of  the  houses  sold,  but  in  an  amount  not  to 
exceed  cost  to  the  corporations  for  the  rimning  of 
the  waterlines.  All  of  the  houses  were   completed 
and  sold,  and  the  four  corporations  distributed  in 
dissolution  the  water  company   contracts  to   their 
stoekliolders.  In  repoi-ting  their  gain  upon  the  sales 
of  the  houses,  the  four  cori>orations  treated  the  cost 

Beck   Docket  No.  51228 ;  Milton  Gersten  and  Mary 
Gersten,  Docket  No.  51229;  Rex  Laud  Co.,  a  dis- 
solved corporation.  Docket  No.  51230;  Albert  Ger- 
sten, alleged  Transferee  of  Rex  Land  Co.,  Docket 
No  '51231;  Myron  P.  Beck  and  Aim  H.  Beck,  al- 
]es:ed  Transferees  of  Rex  Land   Co.,   Docket  No. 
5i2?.2-  Lawrence  Land  Co.,  a  dissolved  corporation, 
Docket  No.  51233;  Albert  Gersten,  alleged  Trans- 
feree of  LaA\Tence  Land  Co.,   Docket  No.   ,)lJo4; 
Myron  P.  Beck  and  Ann  H.  Beck,  alleged  Trans- 
ferees of  Lawrence  Land  Co.,  Docket  No.  5123o; 
Mill-on  Gersten  and  Marv  Gersten,  alleged  Trans- 
ferees of  Lawrence  Land  Co.,  Docket  No.  51236; 
\lbert  Gersten,  alles-Ted  Transferee  of  J.  RichaM 
Co.,  Docket  No.  51237;  Myron  P.  Beck  and  Ann  H. 
Beck  alleged  Transferees  of  J.  Richard  Co.,  Docket 
No    51238;  Whittier  Development  Co.,  a  dissolved 
corporation.  Docket  No.  51239;  Albeii:  Gersten,  al- 
loo-ed    Transferee    of    Whitti(u^    Development    Co.,. 
Docket  No.  51240;   Mvron  P.   Beck   and  Ann  H.. 
Beck  alleged  Transferees  of  Whittier  Development 
Co     Docket  No.   51241;    and   Milton   Gersten   and! 
Mary  Gei'st(^n,  alleged  Transferees  of  Whittier  De- 
veloiDuient  Co.,  Docket  No.  51242. 
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to  them  of  the  waterlines  as  part  of  the  cost  of  the 
houses  sold,  which  treatment  was  disallowed  by  the 
respondent  in  the  detemiinations  herein.  The  stock- 
holders, in  reportinj^'  their  gain  upon  dissolution  of 
the  coi-porations,  attributed  no  value  to  the  water 
company    contracts    distributed   to    them.    The    re- 
spondent determined  that  each  of  the  contracts  had 
a  fair  market  value  at  the  time  of  distribution  and 
the  amount  thereof,  and  took  such  fair  market  value 
into  accoimt  in  determining-  the  gain  to  the  stock- 
holders from  the   dissolution  of  the  corporations. 
Held,  that  payments  made  by  the  corporations  to 
the   water    company   for   the    construction    of    the 
waterlines  were  properly  included  by  coi7)orations 
in  computing  the  cost  of  the  houses  sold.  Colony, 
Inc.,  26  T.  C.  30.  Held,  further,  that  at  the  time  of 
distribution  each  of  the  w^ater  company  contracts 
had   a   fair  market   value   equal,    at   least,    to   the 
amount  determined  by  the  respondent,  and  the  re- 
spondent properly  took  such  fair  market  value  into 
account  in   determining  the   gain   realized   by   the 
stockholders  upon  receipt  of  the  contracts. 

2.     Petitioner  Albert  Gersten  and  one  Rolibins 

had  been  the  owners,  in  equal  paH,  of  the  stock  of  a 

corporation,  the  assets  of  which  they  had  received 

in  equal  shares  upon  its  dissolution,  and  ]>y  reason 

tliereof,    Gersten    and    Robbins    became    liable    as 

;  transferees  of  the  said  corporation  for  $44,721.60  in 

i  Federal  taxes,  and  interest  thereon.   In   December 

1 1947,  Gersten  paid  $40,000  of  the  said  sum  and  on 

I  April   5,    1949,    paid   the    remaining   $4,721.60,    of 

which  $1,261.13  represented  interest.  At  the  time  of 
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the  final  payment  in  April  of  1949,  Robbins  was 
insolvent,  and  Gersten  in  Ms  1949  return  deducted 
the  entire  $4,721.60.  The  respondent  in  his  deter- 
mination of  deficiency  determined  that  the  $4,721.60 
paid  by  Gersten  was  paid  one-half  on  his  own  ac- 
coimt  and  one-half  on  Bobbins'  account,  that  the 
$2,360.80  paid  on  Bobbins'  account  was  a  nonbusi- 
ness bad  debt,  deductible  as  a  short-term  capital 
loss  mider  section  23  (k)  of  the  Code,  that  of  the 
$2,360.80  paid  on  his  own  account,  $630.57  was  in- 
terest and  deductible  as  such,  and  the  remaining 
$1,730.23  was  a  long-term  capital  loss.  Under  au- 
thority of  Putnam  v.  Commissioner,  352  U.  S.  82, 
and  Arrowsmith  v.  Conmiissioner,  344  U.  S.  47,  the 
respondent's  determination  is  sustained. 

3.  On  April  3,  1950,  petitioner  Lucille  Gersten 
obtained  a  California  interlocutory  decree  of  di- 
vorce from  petitioner  Albert  Gersten,  which,  under 
California  law,  did  not  become  a  final  decree  until 
April  3,  1951.  On  November  2,  1950,  Albert  Gersten 
o]>tained  a  final  decree  of  divorce  in  Mexico  and  on 
that  date  married  Bemice  Ann  Gersten  in  Mexico. 
He  and  Bernice  filed  a  joint  return  for  1950:  re- 
spondent detei-mined  they  were  not  entitled  to  do 
so.  Albert  and  Bemice  Ann  Gersten  were  at  all 
times  residents  of  California.  Held,  petitioner  Al- 
bert Gersten  and  Bemice  Ann  Gersten  were  not 
entitled  to  file  a  joint  return  of  income  for  1950. 

4.  J.  Richard  Company,  a  California  coi^iora- 
tion  incorporated  on  July  10,  1947,  was  engaged  in 
the  business  of  ]:)urchasing  tracts  of  land  which  it 
suMivided  into  lots  on  which  it  constmcted  and 
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sold  houses.  It  dissoh^ed  on  Juno  22,  1950.  I.awrcnce 
Land  Company  was  a  California  corporation  incor- 
porated on  March  25,  1949.  It  dissolved  on  Decem- 
ber 31,  1950.  It  also  was  engao^ed  in  the  business  of 
acquiring  tracts  of  land  which  it  sulxlivided  into 
lots  on  which  it  constiiicted  and  sold  houses.  Peti- 
tioners Albert  Gersten  and  Myron  P.  Beck  owned 
all  of  the  stock  of  J.  Richard  Company.  They  and 
Milton  Gersten  o^vned  all  of  the  stock  of  La^vrence 
Land  Company.  Held,  the  ]>usiness  of  J.  Richard 
Company  was  substantially  similar  to  the  trade  or 
business  engaged  in  by  Lawrence  Land  Company 
during  1950,  within  the  meaning  of  section  430  (e) 
(2)  (B)  (ii)  of  the  1939  Code,  and  Lawrence  Land 
Company  was  therefore  in  its  fourth  taxable  year 
for  puiTooses  of  such  section  in  computing  its  excess 
profits  tax  liability  for  the  fiscal  period  March  1, 
1950  to  December  31,  1950. 

Jacob  Shearer,  Esq.,  for  the  petitioners. 
George  E.  Constable,  Esq.,  for  the  respondent. 

The  respondent  determined  income  tax  and  trans- 
feree liability  deficiencies  against  the  petitioners 
herein  as  follows: 


Taxable  Year 

Docket  No.           Petitioner 

or 

Period 

Deficiency 

51226     Albert  Gersten 

1950 

SIO.429.15 

51227     Albert    Gersten    and 

Lucille  Gersten 

1949 

1,687.02 

51228     Myron  P.  Beck  and 

Ann  H.  Beck 

1949 

1,340.00 

1950 

7,835.92 

51229     Milton   Gersten  and 

Mary  Gersten  1950  1,984.73 
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Docket  No.  Petitioner 


51230  Rex  Land  Co.,  a  dissolved 

corporation 

51231  Albert  Gersten,  transferee 

of  Rex  Land  Co. 

51232  Myron   P.   Beck   and   Ann 

H.  Beck,  transferees  of 
Rex  Land  Co. 

51233  Lawrence  Land  Co.,  a  dis- 

solved corporation 

51234  Albert  Gersten,   transferee 

of  Lawrence  Land  Co. 

51235  Myron   P.   Beck   and   Ann 

H.  Beck,  transferees  of 
Lawrence  Land  Co. 

51236  Milton  Gersten  and  Mary 

Gersten,    transferees    of 
Lawrence  Land  Co. 

51237  Albert  Gersten,  transferee 

of  J.  Richard  Co. 

51238  Myron   P.   Beck   and   Ann 

H.  Beck,  transferees  of 
J.  Richard  Co. 


Taxable  Year 
or    Period 

Yr.  ended    1/31/50 
2/1/50—10/25/50 

Yr.  ended    1/31/50 

2/1/50—10/25/50 


Yr.  ended    1/31/50 
2/1/50—10/25/50 

3/1/50—12/31/50 

3/1/50—12/31/50 


Deficiency 

6,568.55 
1,104.16 

6,568.55 
1,104.16 


6,568.55 
1,104.16 

10,908.88  = 

10,908.88 


3/1/50—12/31/50       10,908.88 


3/1/50—12/31/50       10,908.88 


Yr.  ended    6/30/49 
Yr.  ended    6/30/50 


Yr.  ended    6/30/49 
Yr.  ended    6/30/50 


51239     Whittier  Development  Co., 

a  dissolved   corporation     Yr.  ended    2/28/50 


10,886.75 
5,306.59 


$10,886.75 
5,306.59 

7,503.64 


'  Such  amount  is  the  determined  net  deficiency  in 
income  tax  imposed  by  sections  13  and  15  of  chap- 
ter I,  the  Q^ross  deficiency  in  such  tax  of  $15,202. 
94  being  offset  by  an  overpayment  of  excess  profits 
tax  imposed  by  section  430  of  such  chapter  in  the 
amount  of  $4,294.06.  Union  Telephone  Co.,  41 
ET.A.  152;  cf.  Will  County  Title  Co.,  38  B.T.A. 
1396:  Rowan  Cotton  Mills  Co.,  1  T.  C.  865,  affd. 
140  F.  2d  277,  certiorari  denied  322  IT.  S.  740; 
Pioneer  Parachute  Co.,  4  T.  C.  27;  Difco  Labora- 
tories, Inc.,  10  T.  C.  660. 
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Docket   No. 


Petitioner 


Taxable  Year 
or  Period 


51240  Albert  Gersten,  transferee 

of  Whittier  Develop- 
ment Co. 

51241  Myron   P.   Beck  and   Ann 

H.  Beck,  transferees  of 
Whittier  Development 
Co. 

51242  Milton  Gersten  and  Mary 

Gersten,  transferees  of 
Whittier  Development 
Co. 


Deficiency 


Yr.  ended    2/28/50  7,503.64 


Yr.  ended    2/28/50         7,503.64 


Yr.  ended    2/28/50          7,503.64 


The  petitioner  transferees  have  conceded  their 
liability  as  transferees  in  the  amoimt  of  any  defi- 
ciencies determined  herein  ao^ainst  the  corporate 
petitioners  in  Docket  N'os.  51230,  51233,  and  51239. 
Petitioners  Albert  Gersten  and  Myron  P.  Beck 
have  also  conceded  their  transferee  liability,  deter- 
mined in  Docket  ¥os.  51237  and  51238,  for  such 
additional  taxes  as  J.  Richard  Company,  which  is 
not  a  petitioner,  shonld  have  been  liable  for,  as  may 
be  deteiTiiined  herein.  The  parties  a2n:'ee  that  Ann 
H.  Beck,  the  wife  of  Myi-on  P.  Beck  and  a  peti- 
tioner in  Docket  Nos.  51232,  51235,  51238,  and 
51241,  is  not  liable  as  a  transferee  of  the  corporate 
petitioners  or  of  J.  Richard  Company. 

The  issues  to  be  decided  are  (1)  whether  the  cor- 
porate petitioners  and  another  corporation,  J.  Rich- 
ard Company,  properly  included  payments  to  a 
water  company  for  extending  pipelines  to  certain 
subdivisions  developed  by  them,  in  computing  the 
cost  of  property  sold,  when  such  payments  were 
repayable  upon  the  happening  of  certain  contingen- 
cies; (2)  what  value,  if  any,  was  attributable  to  the 
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said  repayment  rights  in  determining  the  gain  real- 
ized by  the  stockholders  upon  distributions  to  them 
in  liquidation  of  the  said  corporations;  (3)  whether 
a  payment  in  1949  by  petitioner  Albert  G-ersten,  in 
final  satisfaction  of  the  Federal  income  tax  liability 
of  a  dissolved  corporation,  half  of  whose  assets  he 
had  received  upon  dissolution,  resulted  in  a  fully 
deductible  loss  under  section  23  (e)  (2)  of  the 
Internal  Revenue  Code  of  1939;  (4)  whether  peti- 
tioner Albert  aersten  and  his  alleged  wife,  Bemice 
Aline  Gersten,  were  entitled  to  file  a  joint  Federal 
income  tax  return  for  the  year  1950;  and  (5) 
whether  the  business  of  J.  Richard  Company  was 
''substantially  similar  to  the  trade  or  ])usiness''  en- 
gaged in  by  petitioner  Lawrence  Land  Company 
during  the  year  1950,  within  the  meaning  of  section 
430  (e)  (2)   (B)   (ii).^ 

Findings  of  Fact 

Some  of  the  facts  have  been  stipulated  and  are 
found  as  stipulated. 

During  the  years  in  issue,  petitioners  Albert 
Gersten  and  his  wife,  Lucille  Gersten,'  and  Myron 
P.  Beck  and  his  \\ife,  Ann  H.  Beck,  were  residents 
of  Los  Angeles,  California.  Petitioners  Milton  Ger- 
sten and  his  wife,  Mary  Gersten,  were  residents  of 

'  See  footnote  2,  supra. 

*  Lucille  Gersten  secured  an  interlocutory  decree 
of  divorce  in  California  from  Albert  Gersten  on 
April  3,  1950.  Albeit  Gersten  secured  a  final  decree 
of  divorce  from  a  Mexican  court  on  November  2, 
1950,  and  on  that  day,  in  Mexico,  married  Bemice 
Anne  Gersten  with  whom  he  filed  a  joint  return  for 
1950. 
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T7hittier,  California.  All  of  the  individual  petition- 
ers kept  their  books  and  reported  their  income  oii  a 
cash  basis.  The  coi-porate  petitioners  and  another 
coii:>oration,  J.  Richard  Company,  kept  their  books 
and  filed  their  returns  on  an  acciiial  basis.  The  re- 
turns of  all  petitioners  and  those  of  J.-  Richard 
Company  Avere  filed  with  the  fonner  collector  of 
internal  revenue  for  the  sixth  district  of  California. 

From  July  1947  until  the  end  of  1950,  petitioners 
All^ei-t  Grersten  and  Myron  P.  Beck  were  the  con- 
trolling stockliolders  of  four  corporations  which 
were  engaged  in  the  business  of  subdividing  tracts 
of  land,  constructing  houses  thereon,  and  selling 
such  houses.  Petitioner  Milton  Gei-sten  was  a  stock- 
holder in  two  of  such  corporations. 

The  extension  of  pipelines  for  water  servdce  was 
essential  to  the  subdivision  of  the  tracts  and  the 
sale  of  the  houses  constnicted  thereon.  In  order  to 
provide  water  facilities  for  the  subdivisions,  con- 
tracts were  entered  into  with  the  San  Gabriel  Val- 
ley Water  Company,  hereinafter  referred  to  as  San 
Gabriel,  which  agreed  to  extend  its  waterlines  into 
the  subdivisions  in  question,  conditioned,  however, 
upon  payment  by  the  subdividing  corporations  of 
the  cost  of  such  extensions.  San  Gabriel  was  a  Cali- 
fornia water  utility  coi'xx)ration,  subject  to  the 
jurisdiction  of  the  Public  Utilities  Commission  of 
the  State  of  California.  It  hold  a  franchise  to  oper- 
ate in  the  area  in  which  the  tracts  in  question  were 
located.  The  minimum  rate  for  water  which  San 
Gabriel  charged  during  194S,  1949,  and  1950  was 
$1.25  per  month. 
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Under  the  contracts,  San  Gabriel  was  to  make 
payments  to  the  subdi\4ding  corporations  on  tlie 
basis  of  its  gross  receipts  from  the  sale  of  water  to 
homes  in  the  particular  subdivision.  The  paj^nents 
were  to  be  made  for  a  period  of  ten  years  from  the 
date  the  lines  were  completed,  unless  the  full 
amount  should  be  paid  prior  to  the  end  of  such  ten- 
year  period,  and  a  subdivdding  corporation  might 
or  might  not  receive  repayment  in  full.  The  corpo- 
rations did  not  hold  title  to  the  facilities. 

The  four  coii)orations  were  all  dissolved  by  De- 
cember 31,  1950.  Substantial  amounts  of  their  pay- 
ments to  San  Gabriel  remained  unpaid  at  the  time 
of  their  dissolution,  and  such  contracts,  which  were 
fully  transferable,  were  assigned  to  their  stockhold- 
ers. Sunilar  contracts  to  those  here  in  issue  were 
bought    and   sold,    and,    imder   nonnal    conditions, 
approximately  70  per  cent  of  the  original  payment 
might  be  expected  on  such  contracts.  Some  of  the 
conditions  which  affected  the  amount  which  might 
be  refunded  were :  (1)  the  time  in  which  all  houses 
within  a  subdivision  were  completed;  (2)  the  time 
within  which  the  houses,  once  completed,  were  sold 
and  occupied;  and  (3)  the  amount  of  water  the  con- 
sumers used,  which  in  turn  was  dependent  on  such 
factors  as  the  number  of  water-consiuning  appli- 
ances owned  by  them,  weather  conditions  during  the 
year,  and  the  amount  of  plantings  and  vegetation 
needing  irrigation. 

In  computing  its  gain  for  income  tax  purposes, 
each  of  the  four  corporations  included  the  pay- 
ments made  to  San  Gabriel  in  arriving  at  the  cost 
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of  the  houses  sold.  The  respondent  determined  that 
such  payments  should  not  have  been  so  inchided. 

Upon  the  dissolution  of  the  coi-porations,  Albert 
Gersten,  Myron  P.  Beck,  and  Milton  Gerston  re- 
ceived all  corporate  assets,  including  the  water  con- 
tracts. They  did  not  assign  any  value  to  their  re- 
spective interests  in  such  contracts,  in  arriving  at 
the  gain  rc^alized  upon  liquidation  of  the  corpora- 
tions. The  respondent  determined  that  each  of  the 
contracts  did  have  a  fair  market  value  when  they 
Avcre  received  by  the  stocTvholders  in  liquidation, 
and  on  the  basis  thereof  increased  the  amount  of 
capital  gain  realized  in  his  determination  of  defi- 
ciencies herein.  Details  of  the  contract  which  each 
corporation  entered  into  with  San  Gabriel,  and  the 
manner  in  which  such  contracts  were  treated  for 
tax  pui-poses  by  both  the  corporations  and  the 
transferees  of  corporate  assets,  were  as  follows: 

J.  Richard  Company.  J.  Richard  Company, 
hereinafter  referred  to  as  Richard,  was  a  California 
cor]:)oration,  incorporated  on  July  10,  1947,  and  dis- 
solved on  or  about  June  22,  1950.  Richard's  stock 
was  owned  equally  by  Albert  Gersten  and  Myron  P. 
Beck.  During  the  course  of  its  existence,  Richard 
acquired  three  tracts  of  land  which  it  subdivided 
into  lots  on  which  it  constructed  and  sold  houses. 
On  December  3,  1947,  petitioner  Albert  Gersten,  on 
behalf  of  Richard,  entered  into  a  contract  with  San 
Gabriel  providing  for  the  installation  of  waterlines 
to  two  of  the  three  tracts.  San  Gabriel  completed 
the  installation  of  the  waterlines  on  April  2,  1948. 
The  contract  provided  for  a  payment  to  Sa.n  Ga- 
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briel  of  $23,764,  which  sum  was  paid  to  it  by  Rich- 
ard on  or  about  the  date  on  which  the  contract  was 
entered  into.  San  Gabriel  agreed  to  repay  such  pay- 
ment ''in  the  amount  of  1/3  of  the  gi^oss  revenues 
derived  from  sale  of  water  to  occupants  of  said 
subdivisions  for  a  period  not  to  exceed  10  years 
from  date  hereof." 

On  December  2,  1948,  petitioner  Albert  Gersten, 
on  l^ehalf  of  Richard,  entered  into  a  similar  con- 
tract with  San  Gabriel  to  pro^dde  water  facilities 
for  the  third  tract.  The  contract  provided  for  the 
payment  of  $15,258,  which  amount  was  paid  to  San 
Gabriel  by  Richard  on  or  about  December  2,  1948. 
San  Gabriel  agreed  to  repay  such  payment  in  the 
amoimt  of  one-third  of  the  gross  revenue  derived 
from  the  sale  of  water  for  a  period  not  exceeding 
ten  years  from  the  date  of  the  contract. 

At  the  time  of  Richard's  dissohition,  on  .June  22, 
1950,  San  Gabriel  had  repaid  $2,325.37  on  the  con- 
tract covering  the  first  two  tracts,  and  $1,277.69  on 
the  contract  covering  the  third  tract.  All  of  the 
houses  constructed  by  Richard  on  the  first  two 
tracts  had  been  sold  by  June  1,  1949,  and  all  of  the 
houses  constructed  by  it  on  the  third  tract  had  Ix'on 
sold  by  February  3,  1950. 

On  its  income  tax  return  for  the  fiscal  year  ended 
.Tune  30,  1949,  Richard  included  $24,735.99  of  its 
payments  to  San  Gabriel  in  computing  tl^.e  total 
cost  of  houses  sold  by  it  during  such  year.  On  its 
return  for  tho  fiscal  year  ended  June  30,  1950,  it 
inchided  $11,149.22  of  the  payments  made  to  San 
Gabriel  in  computing  the  cost  of  houses  sold  by  it 
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during  that  year.  In  determining  deficiencies 
against  Albert  Gersten  and  Myron  P.  Beck,  as 
transferees  of  Richard  for  such  years,  the  resy)ond- 
ent  disallowed  the  inclusion  by  Richard  of  pay- 
ments to  San  Gabriel  for  the  installation  of  water 
facilities,  as  being  a  part  of  the  cost  of  houses  sold 
by  it. 

Upon  the  dissolution  of  Richard  on  Tune  22, 
1950,  petitioners  Albert  Gersten  and  Myron  P. 
Beck  were  each  paid  cash  in  the  amount  of  $38,- 
202.12,  and  received  a  50  per  cent  interest  in  Rich- 
ard's contracts  with  San  Gabriel.  They  did  not 
assign  any  value  to  the  interest  received  in  such 
contracts  in  computing  the  amount  of  capital  gain 
realized  on  the  dissolution  of  Richard.  Respondent 
determined  that  such  contracts  had  a  fair  market 
value  of  50  per  cent  of  the  amount  which  remained 
unpaid  on  June  22,  1950,  or  $17,709.48,  and  accord- 
ingly increased  the  amount  of  capital  gain  realized 
hy  Gersten  and  Beck  on  Richard's  distribution  of 
its  assets  to  them. 

The  contracts  had  a  fair  market  value  at  the  time 
of  Richard's  dissolution,  equal,  at  least,  to  the 
amount  determined  hy  the  respondent. 

Whittier  Development  Company.  Whittier  De- 
velopment Company,  hereinafter  refen^d  to  as 
Whittier,  was  a  California  corporation,  incorpo- 
rated on  August  20,  1948,  and  dissolved  on  or  about 
Deceml^er  28,  1950.  From  February  28,  1950  to  De- 
cember 28,  1950,  its  stock  was  o\^med  as  follows: 
Albert  Gersten  40  Per  cent 

Myron  P.  Beck  40     "       " 

Milton  Gersten  20     "       " 
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During  the   course   of  its   existence,   AYhittier  ac- 
(luirecl  two  parcels  of  land  which  it  suMivided  into 
lots  on  which  it  constmcted  and  sold  houses.  In 
order  to  pro^dde  water  facilities  for  such  tracts,  it 
entered  into  two  contracts  mth  San  Gabriel.  The 
first  was  dated  November  29,  1949.  Whittier  agreed 
to  and  did  pay,  on  or  about  that  date,  the  siun  of 
$23,841  to  San  Gabriel.  San  Galndel  agi^eed  to  repay 
such  ]Mym(^nt  within  ten  years  from  the  date  of  the 
(vontract  l3y  payment  of  35  per  cent  of  the  annual 
gross  revenues  derived  from  the  sale  of  water.  On 
March  10,  1950,  Whittier  entered  into  a  second  con- 
tract with  San  Gabriel  providing  for  the  installa- 
tion of  water  facilities  to  the  other  tract  which  it 
owned.  It  paid  San  Gabriel  the  siun  of  $5,214.  San 
Gabriel  agreed  to  repay  such  smn  within  a  ten-year 
period  from  completion  of  the  installation  of  the 
facilities.  Such  repayment  was  to  be  made  from  35 
])er  cent  of  the  gross  revenues  derived  by  it  from 
the  sale  of  water.  Installation  of  the  facilities  was 
completed  by  April  14,  1950.  By  December  28,  1950, 
San  Gabriel  had  repaid  $1,413.02  on  the  first  con- 
tract and  $62.98  on  the  second.  Whittier  had  sold 
all  houses  on  the  first  tract  by  June  7,  1950,  and  on 
the  second  tract  by  December  15,  1950. 

On  the  return  which  A^ittier  filed  for  the  fiscal 
year  ended  February  28,  1950,  it  included  $14,- 
253.67  of  the  amount  paid  to  San  Gabriel  under  the 
first  contract  as  a  paH  of  the  cost  of  houses  sold 
during  such  taxable  year.  In  determining  the  defi- 
ciencies herein,  the  respondent  disallowed  the  in- 
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elusion  of  such  sum  as  a  part  of  the  cost  of  houses 
sold  by  Whittier.^ 

Upon  the  dissolution  of  Whittier  on  December 
28,  1950,  petitioners  Albei-t  Gersten  and  Myron  P. 
Beck  each  received  the  sum  of  $77,160.26  and  a  40 
per  cent  interest  in  each  of  Whittier 's  contracts 
with  San  Gabrie].  Petitioner  Milton  Gersten  re- 
ceived the  sum  of  $38,580.13  and  a  20  per  cent  inter- 
est in  each  of  the  contracts  with  San  Gabriel. 
Albert  Gersten,  Beck,  and  Milton  Gersten  did  not 
assign  any  value  to  the  interest  received  in  such 
contracts  in  computing-  the  amount  of  capital  gain 
realized  on  the  dissolution  of  Whittier.  Respondent 
determined  that  such  contracts  had  a,  fair  market 
value  of  50  per  cent  of  the  amount  which  remained 
unpaid  on  December  28,  1950,  or  $14,545.50,  and 
accordingly  increased  the  amount  of  capital  gain 
realized  by  Albert  Gersten,  Beck,  and  Milton  Ger- 
sten on  Whittier 's  distri]>ution  of  its  assets  to  tbem. 
Such  contracts  had  a  fair  market  value  at  the  time 
of  Whittier's  dissolution,  equal,  at  least,  to  the 
amount  determined  by  the  respondent. 

Rex  Land  Company.  Rex  Land  Company,  here- 
inafter referred  to  as  Rex,  was  a  California  corpo- 
ration, incorporated  on  February  4,  1949,  and  dis- 
solved on  or  about  Octolier  25,  1950.  Its  stock  was 
equally  owned  by  petitioners  Albert  Gersten   and 


'The  amount  of  the  payments  to  San  Gabriel 
included  by  Whittier  in  computing  the  cost  of 
houses  sold  during  the  fiscal  period  March  1,  1950 
to  December  28,  1950,  is  not  in  issue,  since  respond- 
ent detennined  an  oveiTpayment  of  tax  for  such 
period. 
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Myron  P.  Beck.  Rex  acquired  a  tract  of  land  which 
it  subdivided  into  lots  on  which  it  constmcted  and 
sold  houses.  On  Febniary  9,  1949,  it  entered  into  a 
contract  with  San  Gabriel  for  the  installation  of 
waterlines  to  the  tract.  For  the  installation  of  such 
facilities,  Rex  agreed  to  and  did  pay  to  San  Gabriel 
tlK^  sum  of  $14,707.20.  San  Gabriel  agreed  to  repay 
such  payment  mthin  a  ten-year  period  from  the 
date  on  which  installation  of  the  facilities  was  com- 
pleted, Avhieh  was  April  22,  1949.  Such  repayment 
was  to  be  made  from  35  per  cent  of  the  gi^oss  reve- 
nues derived  by  it  from  the  sale  of  water.  By  Octo- 
ber 25,   1950,   San  Gabriel  had  repaid  $949.02   of 
such  sum.  All  of  the  houses  constructed  on  the  tract 
^yere  sold  by  March  16,  1950. 

On  its  income  tax  return  for  the  period  Februaiy 
4,  1949  to  January  31,  1950,  Rex  included  $12,- 
658.61  of  the  amount  paid  to  San  Gabriel  as  a  part 
of  the  cost  of  houses  sold  by  it  during  such  period. 
On  its  return  for  the  fiscal  period  ended  October 
25,  1950,  it  included  $1,265.12  of  such  payment  as  a 
part  of  the  cost  of  houses  sold  by  it  during  such 
period.  In  determining  the  deficiencies  herein,  re- 
spondent disallowed  the  inclusion  of  such  sums  as  a 
part  of  the  cost  of  the  houses  sold. 

Upon  the  dissolution  of  Rex  on  October  25,  1950, 
petitioners  Albert  Gersten  and  Myron  P.  Beck  each 
received  the  sum  of  $1,158.84  in  cash,  a  50  per  cent 
interest  in  certain  real  property  having  a  fair  mar- 
ket value  of  $215,350,  and  a  50  per  cent  interest  in 
Rex's  contract  with  San  Gabriel.  Gersten  and  Beck 
did  not  assign  any  value  to  the  interest  received  in 
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such  contract  in  computing  the  amount  of  capital 
gain  realized  on  the  dissolution  of  Rex.  Respondent 
detemiined  that  the  contract  had  a  fair  market 
value  of  50  per  cent  of  the  amount  which  remained 
unpaid  on  October  25,  1950,  or  $7,132.68,  and  ac- 
cordingly increased  the  amount  of  capital  gain  real- 
ized by  them  on  Rex's  distribution  of  its  assets  to 
them.  Such  contract  had  a  fair  market  value  at  the 
time  of  Rex's  dissohition,  equal,  at  least,  to  the 
amount  determined  l>y  the  respondent. 

Lawrence  Land  Com.pany.  Lawrence  Land  Com- 
pany, hereinafter  referred  to  as  Lawrence,  was  a 
California  corporation,  incorporated  on  March  25, 

1949,  and  dissolved  on  or  about  Deceml^er  31,  1950. 
The  stock  of  the  corporation  was  owned  as  follows: 

Albert  Gersten  40  Per  cent 

Myron  P.  Beck  50     "       " 

Milton  Gersten  10     "       " 

Lawrence  acquired  a  parcel  of  land  which  it  subdi- 
vided into  lots   on  which  it  constructed  and  sold 
,  houses.  On  January  26,  1950,  it  entered  into  a  con- 
■  tract  with  San  Gabriel  for  the  installation  of  water- 
'  lines  to  the  tract.  Such  contract  was  modified  by  a 
subsequent  contract  entered  into  on  February  14, 

1950.  Under  the  contract,  as  modified,  Lawrence 
agreed  to  and  did  pay  to  San  Gabriel  the  sum  of 
$31,021.  San  Gabriel  agreed  to  repay  such  sum 
within  a  ten-year  period  from  the  date  on  which 
nistallation  of  the  facilities  was  completed,  which 
was  March  29,  1950.  Such  repa^anent  was  to  be 
made  from  35  per  cent  of  the  gi^oss  revenue  re- 
ceived from  the  sale  of  water  to  consumers.  All  of 


78  Albert  Gersten,  et  al,  vs. 

the  houses  which  Lawrence  constructed  on  the  tract 
were  completed  and  sold  by  December  11,  1950.  On 
its  return  for  the  fiscal  period  March  1,  1950  to  De- 
ceml^er   31,   1950,   Lawrence   included   the   sum   of 
$31,021  paid  to  San  Gabriel  as  a  part  of  the  cost  of 
the   houses    sold.    In    detennining   the    deficiencies 
herein,  respondent  disallowed  the  inclusion  of  the 
payment  to  San  Gabriel.  No  repayments  were  paid 
by  San  Gabriel  to  Lawrence  prior  to  LaAvrence's 
dissolution   on  December  31,   1950;   but  payments 
commenced  to  be  made  on  March  1,  1951.  On  De- 
cember 31,  1950,  Lawrence  distributed  to  petitioner 
Albert  Gersten  the  sum  of  $78,382.40,  and  an  imdi- 
vided  40  per  cent  interest  in  certain  real  property, 
which  interest  had  a  fair  market  value  of  $29,840, 
and  a  40  per  cent  interest  in  the  contract,  as  modi- 
fied, with  San  Gabriel.  It  distributed  to  petitioner 
Myron  P.  Beck  cash  in  the  amount  of  $97,978,  a  50 
per  cent  interest  in  certain  real  properiy,  which 
interest  had  a  fair  market  value  of  $37,300,  and  a 
50  per  cent  interest  in  Lawrence's  contract  with 
San   Gabriel.    It   distributed   to    petitioner   Milton 
Gersten  the  smn  of  $19,595.59,  a  10  per  cent  inter- 
est in  certain  real  property,  which  interest  had  a 
fair  market  value  of  $7,460,  and  a  10  per  cent  inter- 
est in  the  contract  with  San  Gabriel.  Al]>ert  Ger- 
sten, Beck,  and  Milton  Gersten  did  not  assign  any 
value  to  the  interest  received  in  such  contract  in 
computing  the  amount  of  capital  gain  realized  on 
the    dissolution    of    La^^^."ence.    Respondent    deter- 
mined that  the  contract  had  a  fair  market  vabie  of 
$15,301.96  on  December  31,  1950,  and  accordingly 
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increased  the  amount  of  capital  gain  realized  by 
them  on  Lawrence's  distribution  of  its  assets  to 
them.  Lawrence's  contract  with  San  Gabriel  had  a 
fair  market  value  at  the  time  of  its  dissolution, 
equal,  at  least,  to  the  amount  determined  by  the 
respondent. 

The  trade  or  business  of  Richard  was  substan- 
tially similar  to  the  trade  or  business  of  Lawrence. 
i      Petitioner  Albert  Gersten  and  one  Theodore  Rob- 
bins  each  owned  50'  per  cent  of  the  outstanding  cap- 
ital stock  of  a  corporation,  Homes  Beautiful,  Inc. 
Upon    the    dissolution    of    such    corporation,    each 
stockholder  received  assets  in  an  amoimt  exceeding 
$44,721.60.    In    a    proceeding    before    this    Court, 
Homes  Beautiful,  Inc.,  was  adjudged  liable  for  defi- 
ciencies in  its  income  taxes.  The  amount  of  such 
deficiencies    and    interest    thereon    was    $44,721.60. 
Petitioner  Albert  Gersten  paid  $40,000  of  such  siun 
in  December  1947  as  a  transferee  of  the  coi^ora- 
tion's  assets  and  the  remaining  $4,721.60  on  April 
5,   1949.   Of  such  payment  in   1949,   $3,460.47  was 
applied  by  the  collector  to  principal  and  $1,261.13 
to   interest.    Theodore   Robbins   was   insolvent    on 
April  5,  1949. 

On  the  joint  return  which  Albert  and  Lucille 
Gersten  filed  for  1949,  they  deducted  in  full  the 
$4,721.60  payment  made  in  that  year.  The  respond- 
ent detei-mined  that  one-half  of  the  total  payment, 
in  the  amount  of  $2,360.80,  was  a  payment  on  be- 
half of  Theodore  Robbins  and  was  deducti]>le  as  a 
nonbusiness  bad  debt  under  the  pro^dsions  of  sec- 
tion 23  (k)  (4)  of  the  Code  of  1939;  that  $1,730.23 
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represented  petitioner  Albert  Gersten's  liabiUtj  as 
a  transferee  of  the  assets  of  Homes  Beautiful,  Inc., 
and  ^Yas  deductible  as  a  long-tenn  capital  loss;  and 
that  the  remaining  $630.57  was  deductible  by  him 
as  interest  under  section  23  (b). 

On  April  3,  1950,  petitioner  Lucille  Gersten  ob- 
tained an  interiocutoiy  decree  of  divorce  from  peti- 
tioner Albert  Gersten  in  an  action  filed  in  the  Supe- 
rior Couri  of  the  State  of  California  in  and  for  the 
County  of  Los  Angeles.  On  November  2,  1950,  peti- 
tioner Albert  Gersten  obtained  a  final  decree  of  di- 
vorce from  Lucille  Gersten  in  the  First  Civil  Court 
of  the  State  of  Chihuahua  of  the  Republic  of  Mex- 
ico, sitting  at  Tuarez.  On  the  same  date  he  married 
Bemice  Amie  Gersten  in  Juarez.   The   California 
interiocutoiy  decree  was  not  final  on  the  date  of  the 
Mexican  divorce  and  marriage.  At  all  times  during 
the  year  1950,  petitioner  Alberi-  Gersten  and  Ber- 
nice  Anne  Gersten  were  residents  and  domiciliaries 
of  tlio  State  of  California. 

Opinion 
Turner,  Judge :  The  first  issue  raised  in  the  pro- 
ceedings is  whether  the  payments  which  the  four 
corporations,  Richard,  Whittier,  Rex  and  Lawrence, 
made  to  San  Galniel  were  properly  included  by 
such  corporations  in  computing  the  cost  of  the 
houses  which  they  constructed  and  sold.  The  re- 
spondent determined  that  the  amounts  paid  to  San 
Gabriel  were  not  properly  includible  by  the  cor- 
porations in  computing  their  cost  of  goods  sold  be- 
cause all  such  payments  were  repayable.    Petition- 
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ers,  on  the  other  hand,  argue  that  the  liability  of 
each  of  the  corporations  to  pay  for  the  installation 
of  the  water  facilities  was  fixed  and  absohite;  and 
that  despite  whatever  possibility  there  was  of  a  re- 
payment of  part  or  all  of  the  amounts  paid,  the 
payments  were  none  the  less  properly  includible  in 
computing  the  cost  of  the  houses  sold. 

In  Colony,  Inc.,  26  T.  C.  30,  we  had  much  the 
same  question  as  here. '     There  the  corporate  tax- 
payer, which  was  engaged  in  the  business  of  sub- 
dividing tracts  of  land  and  selling  lots,  made  pay- 
ments to  utility  companies  for  the  installation  of 
gas  and  electric  service  under  contracts  which  called 
for  the  repayment  of  the  amoimts  paid,  such  repay- 
ments to  be  made  by  payment  of  a  specified  amount 
for  each  new  customer  who  purchased  service  from 
the  gas  company's  mains  or  comiected  to  the>  elec- 
tric company's  lines.     The  repayments  were  to  be 
made  only  for  a  period  of  either  five  or  ten  years 
from  the  date  of  the  contract.     The  Conmiissioner 
took  the  position  that  the  taxpayer  was  not  entitled 
to  include  any  part  of  the  payments  so  made  to  the 
utility  companies  as  a  part  of  the  cost  of  the  lots 
which  it  sold  during  the  taxable  years,  because  of 
the  possibility  that  all  or  a  part  of  such  payments 
might  be  repaid.    We  concluded  that  the  determin- 
ing factor  was  that  the  taxpayer  had  made  imcondi- 
tional  payments  to  the  utility  companies  in  order  to 
obtain  service  from  them  for  the  purchasers  of  its 

'  Colony,  Inc.,  was  affirmed  ...  F.  2d  ...  (April 
22,  1957),  but  there  was  no  appeal  on  the  compar- 
able question  herein. 
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lots.  AVe  held  that  the  payments  were  thus  closely 
related  to  the  sale  of  the  lots  and  that  the  taxpay- 
er's income  from  such  sales  would  be  more  clearly 
reflected  if  a  pro  rata  portion  of  the  payments 
which  it  made  to  the  utility  companies  was  included 
in  its  basis  for  determining  the  gain  or  loss  on  each 

lot  sold. 

^Yi^  see  no  distinguishing  difference  in  that  case 
and  the  one  l^eforc  us  liere.     It  is  true  that  there 
the  repayments  were  measured  l)y  a  fixed  sum  to  be 
paid  for  each  new  customer  who  purchased  service 
from  the  utility  companies,  while  here  the  payments 
depended  upon  the  amomit  of  water  sold  by  San 
Gabriel  in  the  various  subdivisions.     But  in  both 
cases  the  controlling  facts  were  that  the  corpora- 
tions made  unconditional  payments  to  provide  util- 
ity service  for  the  subdivisions,  and  such  payments 
were   directly  related  to   the   property   sold.     We 
therefore  conclude  that  the  payments  which  the  four 
corporations  here  made  were  a  proper  item  to  be 
included   in   computing  the   cost   of   the   property 
which  they  sold. 

The  second  issue  is  whether  each  of  the  water 
contracts  wliich  petitioners  Albert  Gersten,  Milton 
Gersten  and  Myron  P.  Beck  received  from  the  cor- 
porations upon  their  dissolution  had  a  fair  market 
value  at  that  time.  The  individual  petitioners  did 
not  report  any  value  for  such  contracts  in  comput- 
ing the  amount  of  gain  realized  by  them  upon  the 
distribution  of  corporate  assets.  The  respondent 
determined  that  each  contract  had  a  fair  market 
value,    and   accordingly   increased   the   amount    of 
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gain  reported  by  the  individual   petitioners   from 
the  distribution  of  such  assets  to  them. 

The  petitioners  contend  that  the  contracts  had 
no  ascertainable  fair  market  value  at  the  time  the 
corporations  were  dissolved,  and  citing  Burnet  v. 
Logan,  283  U.  S.  404;  Westover  v.  Smith,  173  F. 
2d  90;  and  Commissioner  v.  Carter,  170  F.  2d  911, 
aftirming  9  T.  C.  364,  argue  that  the  distribution  in 
liquidation  did  not  as  to  those  contracts  result  in 
closed  transactions  and,  as  a  consequence,  that  no 
amounts  were  to  be  attributed  to  the  contracts  at 
the  times  of  liquidation,  but  that  the  payments 
from  San  GaJniel  subsequent  to  the  dissolutions 
were  to  he  reported  as  capital  gains  as  received. 

The  evidence  shows  that  each  of  the  contracts 
did  have  a  fair  market  value  at  the  time  the  cor- 
porations were  dissolved,  and  we  have  so  foimd. 
None  of  the  contracts  were  as  much  as  three  years 
old  at  the  time  of  distribution,  and  the  payments 
under  them  had  conmienced  on  all  except  the  Law- 
rence contract.  They  began  on  that  one  shortly 
thereafter.  All  houses  had  been  completed  and  sold 
by  the  time  each  corporation  dissolved.  Expert 
witnesses  testified  that  contracts,  similar  to  those 
here,  were  bought  and  sold,  and  that  one  might 
expect  to  receive  as  much  as  70  per  cent  of  the 
total  original  payment  on  such  similar  contracts. 
There  was  testimony  to  the  effect  that  a  proposed 
freeway  would  cross  the  subdivision  developed  by 
Lawrence.  No  showing,  however,  was  made  that 
the  plans  for  the  freeway  route  were  final,  or,  if 
adopted,  the  extent  to  which  the  occupancy  of  the 


84  Albert  Gersfen,  et  al.,  vs. 

houses  within  the  area  would  be  affected  during 
the  repa^mient  period.  Neither  was  there  any  show- 
ing that  petitioners  would  or  would  not  have  a 
claim  for  compensation,  if  and  when  their  rights 
to  repayment  might  be  destroyed  as  a  result  of  the 
])uilding  of  the  freeway. 

Tlie  record,  in  our  opinion,  amply  sustains  the  re- 
spondent in  his  determination  of  fair  market  value, 
and  we  have  so  found  in  our  findings  of  fact 

In  Westover  v.  Smith,  supra,  and  Commissioner 
V.  Cai-ter,  supra,  the  facts  were  that  contractual 
rights  received  upon  the  dissolution  of  the  cor- 
poration had  no  ascertainable  fair  market  value. 
Here  the  facts  are  otherwise.  See  Pat  O'Brien, 
25  T.  C.  376. 

The  third  issue  is  as  to  the  deductibility  of  $4,- 
721.60  paid  by  Albeii:-  Gersten  in  1949,  in  satisfac- 
tion of  Federal  tax  liabilities  of  Homes  Beautiful, 
Inc.,  a  dissolved  corporation,  of  which  he  had 
owned  50  per  cent  of  the  capital  stock  and  had 
received  50  per  cent  of  the  assets  in  liquidation. 
The  remainder  of  the  stock  had  been  owned  by 
Theodore  Bobbins,  who  likewise  had  received  50 
per  cent  of  the  assets  of  the  corporation  upon  liqui- 
dation. The  payment  of  $4,721.60  represented  a 
final  payment  by  Gersten,  as  transferee,  of  tax  and 
interest  owing  by  Homes  Beautiful,  Inc.  He  had 
previously  paid  $40,000  in  1947,  and  presmnably 
had  not  been  reimbursed  by  Bobbins  for  any  part 
thereof.  It  is  stipulated  that  Bobbins  was  insolvent 
at  the  time  of  the  final  payment  in  1949. 

On  the  joint  return  'filed  by  Albert,  and  Lucille 
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dersten  for  1949,  they  deducted  the  above,  $4,721.60 
in  full.  The  respondent  in  his  determination  treated 
the  payment  as  having  been  made  by  Gersten  one- 
half  for  his  own  accoimt  and  the  remainder  for  the 
account  of  Rol^l^ins.     He  further  determined  that 
the  $2,360.80  treated  as  ha^dng  been  paid  on  behalf 
of  Robbins  was  a  nonbusiness  bad  debt,  deductible 
as  a  short-term  capital  loss  under  section  23  (k)  (4) 
of  the   Internal   Revenue   Code   of   1939.     Of  the 
$2,360.80  treated  as  having  been  paid  by  Gersten 
on  his  own  behalf,  he  allowed  in  full  the  deduction 
of  $630.-57,  as  representing  one-half  of  the  amount 
which  v/as  interest.     The  remaining  $1,730.23  was 
determined  to  have  been  a  long-term  capital  loss 
under  the  provisions  of  section  171  and  subject,  for 
deduction  purposes,  to  the  limitations  of  that  sec- 
tion. 

Taking  the   position  that   Ro])bins  had   contrib- 
uted no  amount  to  the  tax  payments  made  as  trans- 
feree of  Homes  Beautiful,  Inc.,  and  relying  on  Fox 
V.  Commissioner,  190  F.  2d  101,  reversing  14  T.  C. 
1160,  and  Pollak  v.   Commissioner,  209  F.  2d  57 
reversing  20  T.  C.  376,  it  is  the  ]>etitioner's  conten- 
tion that  as  a  guarantor  he  had  l>een  called  upon 
to    pay   the   principal    obligation    of   an   insolvent 
debtor,  and  that  the  resulting  loss,  under  the  cases 
cited,  was  a  loss  incurred  in  a  transaction  entered 
into  for  profit,  within  the  meaning  of  section  23  (e) 
(2),  and  as  such,  was  deductible  in  full.     On  brief, 
the  respondent  now  takes  the  position  that  the  en- 
tire $4,721.60  is  to  be  regarded  as  having  been  paid 
by  Gersten  for  his  o^vn  account,  that  $1,261.13  of 


86  Albert  Gersten,  et  al.,  vs. 

the  amount  paid  was  interest,  dedvictible  by  Gersten 
in  full,  and  under  Arrowsmith  v.  Commissioner, 
344  U.'  S.  47,  the  remaining  $3,460.47  was  a  long- 
term  capital  loss,  which,  for  pui-poses  of  deduction, 
is  subject  to  the  limitations  thereon. 

That  the  Fox  and  Pollak  cases  do  not  represent 
sound  law  has  recently  been  settled  by  the  Supreme 
Coui^  in  Putman  v.  Commissioner,  352  U.  S.  82, 
and  it  follows  that  petitioner's  claim  that  the  loss 
sustained  upon  the  payment  in  1949  was  a  loss  in- 
curred  in    a   transaction   entered   into    for   profit 
under  section  23  (e)  (2)  is  not  well  taken.    It  also 
follows,  from  the  pronouncements  of  the  Supreme 
Coui^  in  the  Putnam  case,  that  such  portion  of  the 
pa^inent  as  was  made  by  Gersten  on  behalf  of  Ro]> 
bins,  and  for  which  he  had  a  claim  against  Rob- 
bins'  was  a  nonbusiness  bad  debt,  deductible  as  a 
short-term  loss  under  section  23  (k)  (4). 

As  to  that  portion  of  the  payment  which  repre- 
sented a  satisfaction  of  Cersten's  own  liability  as 
transferee  of  Homes  Beautiful,  Inc.,  Arrowsmith 
V.  Commissioner,  supra,  is  controlling,  and  the  loss 
sustained  was  a  long-term  capital  loss. 

Whether  or  not  the  1949  payment  was  in  total 
amount  a  payment  on  Robbins'  behalf,  as  petitioner 
contended  in  seeking  application  of  section  23  (e) 
(2),  or  represented  payments  on  behalf  of  both  Ger- 
sten and  Bobbins  in  equal  amounts,  as  the  respond- 
ent determined,  presents  a  question  more  difficult 
of  solution.  We  are  not  advised  as  to  the  circum- 
stances relating  to  the  payment  of  the  $40,000  in 
1947.     The  record  does  not  show  whether  it  was 


ll 
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made  by  Gersten  with  or  without  some  imderstand- 
ing  between  him  and  Rol)bins.  We  are  only  advised 
that  he  paid  the  full  $40,000  in  1947,  and  that  at 
the  time  of  making-  the  final  payment  in  1949, 
Bobbins  was  insolvent.  The  record  being  as  it  is, 
we  have  found  no  soimd  basis  for  disturbing  the 
respondent's  determination  herein,  under  which  he 
treated  one-half  of  the  $4,721.60  as  having  been 
paid  by  Gersten  for  his  own  account  and  the  other 
half  on  account  of  Robbins.  The  respondent's  de- 
termination is  accordingly  sustained. 

The  fourth  issue  is  whether  petitioner  Albert 
Gersten,  and  Bernice  Anne  Gei^ten,  whom  he  mar- 
ried at  Juarez,  Mexico,  in  1950,  were  entitled  to 
file  a  joint  income  tax  return  for  such  year.  The 
respondent  has  determined  that  Albert.  Gersten  was 
not  legally  married  to  Bernice  Anne  Gersten  dur- 
ing 1950  and  that  they  therefore  were  not  entitled 
to  file  a  joint  return  as  husband  and  wife,  as  per- 
mitted by  section  51  (b)  of  the  1939  Code. ' 

Albert  Gersten  contends,  first  of  all,  that  the  re- 
spondent has  neither  the  function  nor  the  right  to 
challenge  the  validity  of  the  marriage  relationship. 
We  think  that  argument  without  merit.     Section 

'  Sec.  51.     Individual  Returns. 

***** 

(b)    Husband  and  Wife.— 

(1)  In  General.— A  husband  and  wife  may  make 
a  smgle  return  jointly.  Such  a  return  mav  be  made 
even  though  one  of  the  spouses  has  neither  gi'oss 
income  nor  deductions.  If  a  joint  return  is  made 
the  tax  shall  ])e  computed  on  the  aggregate  income 
and  the  liability  with  respect  to  the  tax  shall  be 
jomt  and  several. 
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51  (b)  provides  that  a  husband  and  mfe  may  make 
a  single  return  jointly.  Olmously,  the  respondent 
has  not  only  the  right  but  the  duty  of  detennimng 
whether  a  man  and  woman  who  file  a  joint  retiirn 
are,  in  fact,  legally  married  and  entitled  to  file  such 
a  return  under  the  provisions  of  the  statute.  This 
was  made  clear  in  Marriner  S.  Eccles,  19  T.  C.  1049, 
affd.  208  F.  2d  796;  and  Commissioner  v.  Ostler, 
237  F.  2d  501,  affirming  a  Memorandum  Opinion  of 
this  Court  filed  July  25,  1955. 

We  said,  in  Maniner  S.  Eccles,  supra,  that  mar- 
riage, its  existence  and  dissolution,  is  particularly 
within  the  province  of  the  states.  Hence,  we  look 
to  the  law  of  the  State  of  California,  the  residence 
and  domicile  of  both  Albert.  Gersten  and  of  Bernice 
Anne  Gersten,  to  detennine  if  a  valid  marriage 
existed  between  them  on  December  31,  1950. 

Albert  Gersten  has  shown  that  his  second  mar- 
riage in  Mexico  was  formally  solemnized.     Under 
California   law,    upon   such    a    showing,    a    second 
marriage  is  presumed  legal   and  the  former  mar- 
riage  i"s  presumed   dissolved.     Such  presumption, 
however,  is  overcome  by  evidence  showing  that  the 
former  spouse  was  living  and  that  neither  a  divorce 
nor  an  annulment  was  ever  procured.    Goff  v.  Goff, 
52  Cal.  App.  2d  23,  125  Pac.  2d  848;  Clendenning  v. 
Parker,  69  Cal.  App.  685,  231  Pac.  765.     No  sug- 
gestion was  made  here  tliat  Lucille   Gersten  was 
not   living   on   the    date   of   Albert's   marriage   to 
Bernice,  and  we  know  that  the   California  inter- 
locutory decree  which  she  obtained  had  not  become 
final  on  that  date. 
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Section  150.1  of  the  Civil  Code  of  California  pro- 
vides : 

§  150.1  Foreign  divorce  of  parties  domiciled  in 
state;  effect 

A  divorce  obtained  in  another  jurisdiction  shall 
be  of  no  force  or  effect  in  this  State,  if  both  par- 
ties to  the  marriages  were  domiciled  in  this  State  at 
the  time  the  proceeding  for  the  divorce  was  com- 
menced. 

Under   California    law,    actual    domicile    is    neces- 
sary to  give  a  court  jurisdiction  for  divorce  pro- 
cedings,  and  where  there  is  no  domicile  there  can 
be  no  valid  divorce.    In  re  McNutt's  Estate,  36  Cal. 
App.  2d  542,  98  Pac.  2d  253.     The  State  of  Cali- 
fornia was  a  legitimate  party  involved  in  any  di- 
vorce   proceedings    between    All)ert    and    Lucille 
Cersten,    and   its    courts   have    sole   and   exclusive 
jurisdiction  over  the  marriage  status  of  those  domi- 
ciled  within   its   boimdaries,    as    all    three   parties 
here  concerned  were.     Foreign  divorce  decrees  ob- 
tained on  assumed  residence  are  not  in  good  faith 
and  are  open  to  attack  in  the  state  of  true  matri- 
monial domicile.     Kegley  v.  Kegley,  16  Cal.  App 
2d  216,  60  Pac.  2d  482;  Roberts  v.  Roberts,  81  Cal. 
App.  2d  871,  185  Pac.  2d  381.     The  divorce  which 
Albert    ol>tained   in    Mexico   therefore   was    of   no 
force  and  effect  in  California,  since  it  was  obtained 
through  assmned  residence.     In  re  Davis'  Estate, 
38  Cal.  App.  2d  579,  101  Pac.  2d  761. 

The  Civil  Code  of  California,   Section  61,  pro- 
vides : 
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§61.  Bigamous  and  polygamous  marriages;  ex- 
ceptions, absentees 

A  subsequent  marriage  contracted  by  any  person 
during  the  life  of  a  former  husband  or  mfe  of  such 
person,  with  any  person  other  than  such  former 
husband  or  wife,  is  illegal  and  void  from  the  begin- 
ning, unless: 

1.  The  former  marriage  has  been  annulled  or 
dissolved.  In  no  case  can  a  marriage  of  either 
of  the  parti"es"during  the  life  of  the  other,  be  valid 
\^^  ^h\^  stnip.  if  contracted  within  one  year  after 
the  entry  of  an  interlocutory  decree  in  a  proceed- 
ing for  divorce.     [Emphasis  added.] 

We  think  it  clear,  under  the  express  provisions 
of  the  California  Code,  that  Albert  and  Bernice, 
who  were  both  residents  of  the  State  throughout 
1950,  were  in  no  position  to  marry  until  such  tune 
as  Albert  became  finally  divorced  from  his  wife, 
Lucille.    The  marriage  between  Albert  and  Bernice 
was  specifically  prohibited  by  section  61,  and  void 
from  the  beginning.    In  re  Elliott's  Estate,  165  Cal. 
339,  132  Pac.  439;  In  re  Gregorson's  Estate,  160 
Cal.  21,  116  Pac.  60 ;  Paraiann  v.  Parmann,  56  Cal. 
App.  2d  67,  132  Pac.  2d  851;  People  v.  Little,  41 
Cal.  App.  2d  797,  107  Pac.  2d  634;  Vickers  v.  State 
Bar  of  California,  32  Cal.  App.  2d  247,  196  Pac.  2d 
10. 

We  therefore  conclude  that  the  respondent  cor- 
rectly  detei-mined  that  petitioner   Albert   Gersteni 
and  Bernice  Anne  Gersten  were  not  legally  mar- 
ried on  Pecember  31,  1950  and  were  not  entitled! 
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to  file  a  joint  Federal  income  tax  return  for  such 
year. 

The  fifth  and  final  issue  raised  herein  is  whether 
the  business  of  J.  Richard  Company  was  substan- 
tially similar  to  the  trade  or  business  of  Lawrence 
Land  Comi)any,  within  the  meaning  of  section  430 
(e)  (2)  (B)  (ii)  of  the  1939  Code^  for  purposes 
of  computing  its  excess  profits  tax  liability  for  its 
fiscal  period  March  1,  L950  to  Deceml^er  31,  1950. 


Section  430.     Imposition  of  Tax. 
•  *  *  * 

(e)    New  Corporations. — 


***** 


***** 


(2)    First  five  taxable  years.— For  the  purpose  of 
this  subsection — 

«      *      4&      #      « 


*      *      *      *      * 


(B)  The  taxpayer  shall  be  considered  to  have 
been  m  existence  and  to  have  had  taxable  years  for 
any  period  during  which  it  or  any  corporation  de- 
scribed in  any  clause  of  this  subparagi\aph  was  in 
existence,  and  the  taxpayer  shall  be  considered  to 
have  commenced  business  on  the  earliest  date  on 
which  it  or  any  such  corporation  commenced  busi- 
ness : 


*  *  *  *  * 


(ii)  Any  corporation  if  a  group  of  not  more 
than  four  persons  who  control  the  taxpayer  at  any 
time  during  the  taxable  year  also  controlled  such 
corporation  at  any  time  during  the  period  begin- 
ning twelve  months  preceding  their  acquisition  of 
control  of  the  taxpayer  and  ending  with  the  close 
of  the  taxable  year ;  but  only  if  at  any  time  during 
such  period  (and  while  such  persons  controlled  such 
corporation)  such  corporation  was  engaged  in  a 
trade  or  business  sul^stantially  similar  to  the  trade 
or  business  of  the  taxpayer  during  the  taxable  year. 
For  the  purpose  of  this  clause,  the  term  ''control" 
means  the  ownership  of  more  than  50  per  centum 
of  the  total  combined  voting  power  of  all  classes 
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Section  4.30  imposed  an  excess  profits  tax  on  the 
income  of  corporations  for  each  taxable  year  ending 
after  June  30,  1950,  and  beginning  before  January 
1,  195-1.     Subsection  (e)  of  such  section  imposed  a 
lesser  rate  of  tax  in  the  case  of  corporations  which 
connnenced  iDusiness  after  July  1,  1945,  and  whose 
■fifth  taxa])le  year  ended  after  June  30,  1950.  The 
rates  of  tax  so  provided  were  as  follows :  First  and 
second  year,  5  per  cent;  third  year,   8  per  cent; 
fourth  year,  11  per  cent;  fifth  year,  14  per  cent. 
For  purposes  of  determining  a  corporation's  years 
of  existence,  the  sul3section  provided  that,  to  the 
actual  number  of  years  which  a  new  corporation 
had  been  in  existence,  there  was  to  be  added  the 
years  prior  to  its  incorporation  in  w^hich  any  other 
corporation  had  been  in  existence,  if  such  old  cor- 
poration was  engaged  in  a  trade  or  business  sub- 
stantially similar  to  the  trade  or  business  of  the 
new  corporation,  and  if  such  old  corporation  was 
controlled  by  not  more  than  four  persons  who  also 

of  stock  entitled  to  vote,  or  more  than  50  per 
centum  of  the  total  value  of  shares  of  all  classes 
of  stock.  A  person  shall  not  be  considered  a  mem- 
ber of  the  group  referred  to  in  this  clause  unless 
during  the  period  referred  to  in  this  clause  he  o\^ms 
stock  in  such  corporation  at  a  time  when  the  mem- 
bers of  the  group  control  such  corporation  and  he 
OAvns  stock  m  the  taxpayer  at  a  time  when  the 
members  of  the  group  control  the  taxpayer.  For 
the  puii^ose  of  this  claiise,  the  ownership  of  stock 
shall  be  detc^rmined  in  accordance  ^Y\\h  the  provi- 
sions of  section  503,  except  that  constructive  owner- 
ship under  section  503  (2)  (2)  shall  be  determined 
only  with  respect  to  the  individual's  spouse  and 
minor  children. 
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controlled  the  new  corporation.  Lawrence  Land 
Company  was  incorporated  on  March  25,  1949,  and 
dissolved  on  December  31,  1950.  In  computing  its 
excess  profits  tax  liability  under  section  430,  it 
claimed  that  it  was  a  second  year  corporation 
within  the  meaning  of  the  statute.  J.  Richard 
Company  was  incorporated  on  July  10,  1947,  and 
dissolved  on  June  22,  1950:  Respondent  deter- 
mined that  since  All:»ert  Cersten  and  Myron  P. 
I^eck  owned  all  of  its  stock,  and  since  they  and 
Milton  Gersten  owned  all  of  Lawrence's  stock,  and 
since  J.  Richard  Company's  business  was  substan- 
tially similar  to  that  of  Lawrence,  that  the  years 
of  J.  Richard  Company's  existence  prior  to  the 
incorporation  of  Lawrence  must  be  added  to  those 
of  Lawrence  for  the  purposes  of  section  430  (e) 
(2)  (B)  (ii),  and  that  Lawrence  was  therefore  in 
its  fourth  taxable  year  rather  than  its  second. 

We  think  the  respondent's  determination  was 
correct.  Obviously,  both  corporations  were  engaged 
in  the  subdividing  of  tracts  of  land  and  in  the  con- 
struction and  sale  of  houses,  which  we  are  satis- 
fied was  substantially  the  same  "trade  or  business" 
within  the  meaning  of  the  statute.  The  petitioner 
attempts  to  find  support  for  a  contrary  conclusion 
in  the  language  of  the  report  of  the  Senate  Com- 
mittee on  Finance,  S.  Rept.  No.  781,  82d  Cong.,  1st 
Sess.  (1951),  p.  73.    The  report  states: 

These  special  ceiling  rates  available  to  new 
corporations  in  their  pei-iod  of  development  are 
not  to  be  available  to  new  corporations  created 
as  the  result  of  either  a  tax-free  reorganization 
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or  a  taxable  transaction  of  the  type  where,      |^ 
under  your  committee's  action,  the  purchasing 
coii)oration  would  be  entitled  to  base  its  income 
credit  on  the  earnings  expeiience  of  the  prede- 
cessor.   Your  committee  believes  that  such  cor-     r 
porations   do   not  truly  represent   'new   busi- 


ness.' *  *  * 


It  further  states,  however,  "They  [special  ceiling 
rates]  are  also  denied  new  corporations  which  are 
controlled  by  persons  owning  an  old  corporation 
engaged  in  the  same  business  through  old  corpora- 
tions."   We  think  the  language  of  the  statute  itself 
so  clear  that  no  resort  need  be  had  to  its  history 
in  interpreting  what  it  means.     But  certainly  the 
committee  report,  above  referred  to  does  not  sup- 
port, a  result  contrary  to  the  one  which  we  reach 
here.    The  businesses  of  the  two  corporations  were 
not  only  similar,  but,  to  our  way  of  thinking,  iden- 
tical.    We  conclude  that  the  respondent  correctly 
detennined  that  Lawrence  Land  Company  was  in 
its  fourth  taxable  year  mthin  the  meaning  of  the 
statute. 

Decisions  will  l)e  entered  under  Rule  50. 

Served  and  Entered  Jime  28,  1957. 
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Tax  Court  of  the  United  States 
Washington 

Docket  No.  51226 

ALBERT  GERSTEN,  Petitioner, 

V. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 
DECISION 

Pursuant  to  the  Findings  of  Fact  and  Opinion  of 
the  Court  filed  June  28,  1957,  the  parties  on  Octo- 
ber 25,  1957,  having  filed  an  agreed  computation 
of  the  tax  involved,  it  is 

Ordered  and  Decided:  That  there  is  a  deficiency 
in  income  tax  for  the  taxable  year  1950  in  the 
amount  of  $7,847.90. 

Entered:     Oct.  30,  1957. 

[Seal]         /s/  BOLON  B.  TURNER, 
Judge. 

Served  and  Entered  Oct.  31,  1957. 
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Tax  Court  of  the  United  States 
Washington 

Docket  No.  51228 

MYRON  P.  BECK  and  ANN  H.  BECK, 

Petitioners, 

V. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

DECISION 

Pursuant  to  the  Findings  of  Fact  and  Opinion 
of  the  Court  filed  June  28,  1957,  the  parties  on 
October  25,  1957,  having  filed  an  agreed  computa- 
tion of  the  tax  involved,  it  is 

Ordered  and  Decided:  That  there  are  deficien- 
cies in  income  tax  for  the  taxable  years  1949  and 
1950  in  the  respective  amounts  of  $1,340  and  $5,- 
254.68. 

Entered:  Oct.  30,  1957. 

[Seal]        /s/  BOLON  B.  TURNER, 
Judge. 

Served  and  Entered  Oct.  31,  1957. 
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Tax  Court  of  the  United  States 
Washington 

Docket  No.  51229 

MII.TON  GERSTEN  and  MARY  GERSTEN, 

Petitioners, 

V. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 
DECISION 

Pursuant  to  the  Findings  of  Pact  and  Opinion 
of  the  Court  filed  June  28,  1957,  the  parties  on 
October  25,  1957,  ha\dng  filed  an  agreed  computa- 
tion of  the  tax  involved,  it  is 

Ordered  and  Decided:  That  there  is  a  deficiency 
in  income  tax  for  the  taxable  year  1950  in  the 
amount   of  $1,984.73. 

Entered:     Oct.  30,  1957. 

[Seal]         /s/  BOLON  B.  TURNER, 
Judge. 

Served  and  Entered  Oct.  31,  1957. 
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[Title  of  Tax  Court  and  Docket  No.  51226.] 

PETITION  FOR  REVIEW  OF  DECISION 
OF  TAX   COURT 

Comes  Now  petitioner  AlbeH  Gersten  and  peti- 
tions for  a  review  of  the  decision  of  the  Tax  Court 
rendered  in  the  above  entitled  matter,  and  alleges 

as   follows: 

I. 
The  above  entitled  proceeding  involves  the  peti- 
tioner's income  taxes  for  the  year  1950. 

The  questions  presented  are  as  follows: 

(a)  Whether  certain  contracts,  assigned  and  dis- 
tributed to  petitioner  upon  the  dissolution  of  cer- 
tain corporations  of  which  he  was  a  stockholder, 
respectively  had  or  had  not  ascertainable  fair  mar- 
ket values  on  the  date  of  such  distribution,  for  the 
purpose  of  determining  petitioner's  capital  gain  on 
the  dates  of  the  final  liquidations,  respectively,  of 
said    corporations. 

It  was  the  decision  of  the  Tax  Court  that  on  the 
respective  dates  of  said  distributions,  such  contracts 
did  have  respective  ascertainable  fair  market  values 
to  the  extent  determined  by  respondent,  and  to 
that  extent  were  required  to  be  included  in  the 
computation  of  petitioner's  gain;  and 

{h)  AAHiether,  during  the  year  1950,  petitioner 
was  or  was  not,  under  California  law,  married  to 
Bemice  Ann  Gersten  and  accordingly,  whether  or 
not  petitioner  and  Bemice  Aim  Gersten  were  en- 
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titled  to  file  a  joint  retuni  as  husband  and  wife,  as 
pemiitted  by  Section  51  (b)  of  the  Internal  Rev- 
enue Code  of  1939. 

It  was  the  decision  of  the  Tax  Court  that  in 
1950,  petitioner  and  Bernice  Ann  Gersten  were  not 
legally  married  under  California  law  and  therefore 
were  not  entitled  to  file  a  joint  Federal  income  tax 
return  for  such  year. 

II. 

The  review  is  sought  before  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit. 

III. 

At  all  times  herein  mentioned,  petitioner  has  re- 
sided and  now  resides  in  the  County  of  Los  Ange- 
les, State  of  California,  and  filed  his  income  tax 
return  for  the  year  involved  with  the  Collector  of 
Internal  Revenue  at  Los  Angeles,  California. 

The  place  where  the  office  of  said  Collector  (now 
Director)  of  Internal  Revenue  at  Los  Angeles  is 
located  is  within  the  Circuit  of  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit,  and  said 
Court  is  the  court  ha^ang  jurisdiction  of  a  review 
of  the  decision  of  the  Tax  Court  herein  imder  the 
provisions  of  Sec.  7482  (a)  of  the  Internal  Revenue 
Code  of  1954,  and  venue  under  Sec.  7482  (b)  of 
said  Internal  Revenue  Code. 

The  decision  of  the  Tax  Court  was  entered  Octo- 
ber 30,  1957.  The  time  for  filing  a  Petition  for 
Review  will  therefore  expire  January  28,  1958, 
imder  Sec.  7483  of  the  Internal  Revenue  Code  of 
1954. 
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Wherefore,  your  petitioner  prays  that  a  review 
be  had  of  the  decision  of  the  Tax  Court  rendered 
in  the  above  entitled  matter,  and  that  upon  such 
review  said  decision  be  reversed. 

Respectfully  submitted, 

/s/  JACOB  SHEARER. 

Of  Counsel : 

TANNENBAUM,  STEINBERG  & 
SHEARER. 

Affidavit  of  Mailing  Attached. 

[Endorsed]:    T.C.U.S.  Filed  Jan.  24,  1958. 


[Title  of  Tax  Couii:  and  Docket  No.  51228.] 

PETITION  FOR  REVIEW  OF  DECISION 
OF  TAX  COURT 

Come  Now  petitioners  Myron  P.  Beck  and  Ann 
H.  Beck,  and  petition  for  a  review  of  the  decision 
of  the  Tax  Court  rendered  in  the  above  entitled 
matter,  and  allege  as  follows: 

I. 

The  above  entitled  proceeding  involves  the  peti- 
tioners' income  taxes  for  the  year  1950. 

The  question  presented  is  whether  certain  con- 
tracts, assigned  and  distributed  to  petitioner  Myi^on 
P.  Beck  upon  the  dissolution  of  certain  corpora- 
tions of  which  petitioner  was  a  stockholder,  respec- 
tively had  or  had  not  ascertainable  fair  market 
values   on  the   date   of  such   distribution,   for  the 
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purpose  of  determining  petitioner's  capital  gain  on 
the  dates  of  the  final  liquidations,  respectively,  of 
said  corporations. 

It  was  the  decision  of  the  Tax  Court  that  on 
the  respective  dates  of  said  distributions,  such  con- 
tracts did  have  resx)ective  ascertainable  fair  market 
values  to  the  extent  determined  by  respondent,  and 
to  that  extent  were  required  to  be  included  in  the 
computation  of  petitioner's  gain. 

II. 

The  review  is  sought  before  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit. 

III. 

At  all  times  herein  mentioned,  petitioners  have 
resided  and  now  reside  in  the  County  of  Los  Ange- 
les, State  of  California,  and  filed  their  income  tax 
return  for  the  year  involved  with  the  Collector  of 
Internal  Revenue  at  Los  Angeles,  California. 

The  place  where  the  office  of  said  Collector  (now 
Director)  of  Intemal  Revenue  at  Los  Angeles  is 
located  is  within  the  Circuit  of  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit,  and  said 
Court  is  the  court  having  jurisdiction  of  a  re^iew 
of  the  decision  of  the  Tax  Court  herein  under 
the  provisions  of  Sec.  7482  (a)  of  the  Internal 
Revenue  Code  of  1954,  and  venue  mider  Sec.  7482 
(b)  of  said  Internal  Revenue  Code. 

The  decision  of  the  Tax  Court  was  entered  Octo- 
l)er  30,  1957.  The  time  for  filing  a  Petition  for 
Review   will   therefore    expire   Jamiaiy   28,    1958, 
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under  Sec.  7483  of  the  Internal  Revenue  Code  of 

1954. 

Wherefore,  your  petitioners  pray  that  a  re\iew 
be  had  of  the  decision  of  the  Tax  Court  rendered 
in  the  above  entitled  matter,  and  that  upon  such 
review  said  decision  be  reversed. 

Respectfully  submitted, 

/s/  JACOB   SHEARER. 

Of  Counsel: 

TANNENBAUM,  STEINBERG  & 

SHEARER. 

Affidavit  of  Service  by  Mail  Attached. 
[Endorsed] :    T.C.U.S.  Filed  Jan.  24,  1958. 

[Title  of  Tax  Court  and  Docket  No.  51229.] 

PETITION  FOR  REVIEW  OF  DECISION 
OF  TAX  COURT 

Come  Now  petitioners  Milton  Gersten  and  Mary 
Gersten,  and  petition  for  a  review  of  the  decision 
of  the  Tax  Court  rendered  in  the  above  entitled 
matter,  and  allege  as  follows: 

I. 

The  above  entitled  proceeding  involves  the  peti- 
tioners' income  taxes  for  the  year  1950. 

The  question  presented  is  whether  certain  con- 
tracts, assigned  and  distributed  to  petitioner  Milton 
Gersten  upon  the  dissolution  of  certain  corpora- 
tions of  which  petitioner  was  a  stockholder,  respec- 
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tively  had  or  had  not  ascertainable  fair  market 
vahies  on  the  date  of  such  distribution,  for  the  pur- 
pose of  determining  petitioner's  capital  gain  on 
the  dates  of  the  final  liquidations,  respectively,  of 
said  corporations. 

It  was  the  decision  of  the  Tax  Court  that  on  the 
respective  dates  of  said  distributions,  such  contracts 
did  have  respective  ascertainable  fair  market  val- 
ues to  the  extent  determined  by  respondent,  and  to 
that  extent  were  required  to  be  included  in  the 
computation  of  petitioner's  gain. 

II. 

The  review  is  sought  before  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit. 

III. 

At  all  times  herein  mentioned,  petitioners  have 
resided  and  now  reside  in  the  County  of  Los  Ange- 
les, State  of  California,  and  fi.led  their  income  tax 
return  for  the  year  involved  with  the  Collector  of 
Internal  Revenue  at  Los  Angeles,  California. 

The  place  where  the  office  of  said  Collector  (now 
Director)  of  Internal  Revenue  at  Los  Angeles  is 
located  is  within  the  Circuit  of  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit,  and  said 
Court  is  the  couH  having  jurisdiction  of  a  re^riew 
of  the  decision  of  the  Tax  Court  herein  under  the 
provisions  of  Sec.  7482  (a)  of  the  Internal  Rev- 
enue Code  of  1954,  and  venue  under  Sec.  7482  (b) 
of  said  Internal  Revenue  Code. 
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The  decision  of  the  Tax  Coiii-t  was  entered  Octo- 
ber 30,  1957.  The  time  for  filing  a  Petition  for 
Review  mil  therefore  expire  Januar}^  28,  1958, 
under  Sec.  7483  of  the  Internal  Revenue  Code  of 
1954. 

Wherefore,  your  petitioners  pray  that  a  review 
be  had  of  the  decision  of  the  Tax  Court  rendered 
in  the  above  entitled  matter,  and  that  upon  such 
review  said  decision  be  reversed. 

Respectfully  submitted, 

/V  JACOB    SHEARER. 
Of  Counsel: 

TANNENBAUM,  STEINBERG  & 
SHEARER. 

Affidavit  of  Service  by  Mail  Attached. 

[Endorsed] :    T.C.U.S.  Filed  Jan.  24,  1958. 


[Title   of   Tax   Court   and   Docket   Nos.   51226   to 
51242,  inch] 

STIPULATION  OF  FACTS 

It  Is  Hereby  Stipulated  and  Agreed,  by  and  be- 
tween the  pai-ties  hereto,  by  their  respective  coim- 
sel,  that  the  facts  hereinafter  stated  shall  be  taken 
as  true,  provided,  however,  that  upon  the  trial  of 
this  case  either  party  hereto  shall  have  the  right  to 
(a)  introduce  other  and  further  e\ddence  not  incon- 
sistent with  the  facts  herein  stipulated;  and  (b) 
object  to  the  materiality  of  any  fact  herein  stipu- 
lated. 
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J".  Richard  Co. 
Docket — none 

1.  J.  Richard  Co.  was  incorporated  July  10, 
1947  and  dissolved  on  or  about  June  22,  1950.  The 
corporation's  voting  stock  was  owned  during  the 
entire  period  by  Albert  Gersten  50%  and  Myron 
Beck  50%.  The  corporation  acquired  three  tracts  of 
land,  subdivided  them,  built  homes  thereon  and 
then  sold  the  homes. 

2.  J.  Richard  Co.  contracted  for  the  purchase  of 
30  acres  of  land  on  or  about  July  17,  1947  and  for 
10  acres  of  land  on  or  about  August  13,  1947. 
EscroAvs  covering  said  parcels  were  closed  and  con- 
veyances were  made  to  J.  Richard  Co.  on  October 
24,  1947  and  September  29,  1947.  This  land  became 
tracts  No.  14954  and  15062  referred  to  in  Ex.  1  and 
consisted  of  196  lots  upon  which  191  homes  were 
built. 

3.  The  Map  of  Tract  No.  14954  was  recorded  on 
Feliruary  18,  1948,  and  the  first  work  of  any  knid 
performed  upon  said  Tract,  consisting  of  gradiug, 
was  commenced  on  or  about  that  date.  The  first 
occupancy  by  a  purchaser  of  a  home  in  said  Tract 
was  subsequent  to  December  15,  1948,  and  all  the 
homes  were  sold  by  June  1,  1949. 

4.  The  Map  of  Tract  No.  15062  was  recorded  on 
March  17,  1948,  and  the  first  work  of  any  kind  per- 
formed on  said  Tract,  consisting  of  gTading,  was 
commenced  on  or  about  that  date.  The  first  occu- 
pancy by  a  purchaser  of  a  home  in  said  Tract  was 
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su]3seqiient  to  December  15,   1948,   and  all  of  the 
homes  were  sold  by  June  1,  1949. 

5.  J.  Richard  Co.  acquired  5  acres  of  land  on  or 
about  Februaiy  2,  1948  and  28  acres  of  land  on  or 
about  December  22,  1948.  The  total  of  33  acres  were 
contis^ious  and  became  the  land  inchided  in  Tract 
ISTo.  11838  refen:-ed  to  in  Ex.  2  and  consisted  of  163 
lots  upon  which  163  homes  were  built.  The  Map  of 
Tract  11838  was  recorded  on  January  19,  1949,  and 
the  first  work  performed  upon  said  Tract,  consist- 
ing of  i^rading,  was  commenced  on  or  about  that 
date.  The  first  occupancy  by  a  purchaser  of  a  home 
in  said  Tract  was  subsequent  to  June  27,  1949  and 
all  of  the  homes  were  sold  by  February  3,  1950. 

6.  On  December  3,  1947  the  contract  marked  Ex. 
1  was  entered  into  between  Albert  Gersten  on  be- 
half of  J.  Richard  Co.,  and  San  Gabriel  Valley 
Water  Co.  which  concerned  the  installation  of 
water  pipe  lines  to  Tracts  No.  14954  and  15062. 
This  contract  is  referred  to  on  the  books  of  the 
water  company  as  Job  No.  363  W. 

6(a).  On  December  2,  1948  the  contract  marked 
Ex.  2  was  entered  into  between  Albert  Gersten  on 
behalf  of  J.  Richard  Co.,  and  San  Gabriel  Valley 
Water  Co.  which  concerned  the  installation  of  water 
pipe  lines  to  Tract  11838.  This  contract  is  referred 
to  on  the  books  of  the  water  company  as  Job  No. 
447  W. 

7.  A  transcript  of  the  241  ledger  of  the  San 
Gabriel  Valley  Water  Company  for  Job  No.  363  W 
is  as  follows: 


Commissioner  of  Internal  Revenue         107 

Albert  Gersten 
6363  Wilshire  Blvd. 
Los  Angeles  48,   Calif. 

Job  No.  363  W— Tract  No.  15062-14954— Cont.  Date  11/21/47— 
Comp.    Date    4/2/48— Expir.    Date    11/21/57— Rate:    1/3. 


Date 

Charges 

Credits 

Balance 

23,764.00 

23,764.00 

7-19-48 

1.98 

23,762.02 

10-28-48 

55.71 

23,706.31 

1-24-49 

234.55 

23,471.76 

5-19-49 

231.72 

23,240.04 

9-15-49 

384.69 

22,855.35 

11-16-49 

615.04 

22,240.31 

2-24-50 

500.19 

21,740.12 

6-14-50 

301.49 

21,438.63 

9-26-50 

'  428.97 

21,009.66 

12-12-50 

641.32 

20,368.34 

3-  1-51 

416.37 

19,951.97 

4-15-51 

283.35 

19.668.62 

8-17-51 

453.40 

19,215.22 

10-17 

637.09 

18,578.13 

1-15-52 

433.78 

18,144.35 

6-24 

183.81 

17,960.54 

9-17-52 

493.56 

17,466.98 

1-19-53 

419.53 

17,047.45 

4-10-53 

608.28 

16,439.17 

7-29-53 

188.91 

16,250.26 

12-  9-53 

572.61 

15.677.65 

12-29-53 

502.15 

15,175.50 

4-14-54 

677.42 

14,498.08 

6-16-54 

238.54 

14.259.54 

July  1954 

561.41 

13,698.13 

Oct.  1954 

446.23 

13,251.90 

Dec.  1954 

652.64 

12,599.26 

8.  A  transcript  of  the  241  ledger  of  the  San 
Gabriel  Valley  Water  Company  for  Job  No.  447  W 
is  as  follows: 
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Albert  Gersten 
6363  Wilshire  Blvd. 
Los  Angeles  48,  Calif. 

Job  No.  447  W— Tract  No.   11838— Cont.   Date   12/2/48— Co mp. 
Date  2/28/49— Expir.  Date  12/2/58— Rate:   1/3. 

Date                        Charges  Credits                        Balance 

15,258.00  15.258.00 

9-15-49                    295.05  14,962.95 

11-15-49                    284.69  14,678.26 

2-24-50                    396.00  14,282.20 

6-13-50                   301.89  13,980.31 

9-26-50                    365.76  13,614.55 

12-12-50                    375.32  13.239.23 

3-  1-51                    349.99  12,889.24 

4-15-51                    263.11  12.626.13 

8-17-51                    407.27  12,218.86 

10-17                        554.69  11,664.17 

1-15-52                    398.98  11.265.19 

6-24                        244.78  11.020.41 

9-17-52                    203.18  10,817.23 

1-19-53                    743.94  10,073.29 

4-10-53                    302.14  9,771.15 

7-29-53                    356.21  '                    9,414.94 

12-  9-53                    250.02  9,164.92 

12-29-53                    809.80  8.355.12 

4-14-54                    320.64  8,034.48 

6-16-54                   427.03  7,607.45 

July  1954                 242.93  7.364.52 

Oct.  1954                 775.81  6.588.71 

Dec.  1954                 305.03  6,283.68 


13.  All  191  homes  in  Tracts  No.  14954  and  15062, 
and  11  of  163  homes  in  Tract  No.  11838  were  sold 
by  June  30,  1949.  The  remaining  152  homes  in  Tract 
No.  11838  were  sold  by  Jime  30,  1950. 

14.  Exchisive  of  any  amounts  paid  by  J.  Richard 
Co.  to  San  Gabriel  Valley  Water  Company  during 
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its  year  ended  Jime  30,  1948,  J.  Richard  Co.  sus- 
tained losses  in  said  year  of  $16,641.04. 

15.  Upon  dissolution  and  liquidation,  J.  Richard 
Co.  transferred  its  assets  to  its  stockliolders  as 
follows : 

(a)  To  petitioner  AlbeH  Gersten  the  sum  of 
$38,202.12  in  cash,  together  with  a  50%  interest  in 
each  of  the  contracts  marked  Exs.  1  and  2. 

(b)  To  petitioner  Myron  Beck  the  smn  of  $38,- 
202.12  in  cash,  together  \\A\\\  a  50%  interest  in  each 
of  the  contracts  marked  Exs.  1  and  2. 

15(a).  J.  Richard  Company  is  the  same  company 
referred  to  herein  as  J".  Richard  Co. 

WMttier  Development  Co. 
Docket  51239 

16.  Wliittier  Development  Co.  was  incorporated 
August  20,  1948  and  dissolved  on  or  about  Decem- 
ber 28,  1950.  The  coi*poration  was  owned  during 
the  entire  period  Febmaiy  28,  1950  to  December 
28,  1950,  by  Albert  Gersten  40%,  Myi'on  P.  Beck 
40%  and  Milton  Gersten  20%.  The  corporation  ac- 
quired two  tracts  of  land,  subdivided  them,  built 
homes  thereon  and  then  sold  the  homes. 

17.  On  or  about  ]\Iarch  25,  1949,  Wliittier  Devel- 
opment Co.  contracted  for  the  acquisition  for  the 
parcel  of  land  which  it  acquired  on  or  alx^ut  August 
5,  1949.  This  land  became  tract  No.  15741,  referred 
to  in  Exhiliit  3,  and  consisted  of  241  lots  upon 
which  238  homes  were  i)uilt.  The  ma]i  of  tract  15741 
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was  recorded  on  August  10,  1949,  and  the  fii^st  work 
of  any  kind  performed  upon  said  tract,  consisting 
of  grading,  was  commenced  in  May,  1949.  The  first 
occupancy  by  purchaser  of  a  home  in  said  tract  was 
subsequent  to  June  27,  1949,  and  all  of  the  homes 
were  sold  by  June  7,  1950. 

18.  On  or  about  December  17,  1949,  Whittier 
Development  Co.  acquired  10  acres  of  land  which 
became  tract  No.  14001,  referred  to  in  Exhibit  4 
and  consisting  of  53  lots  upon  which  50  homes  were 
built.  The  map  of  tract  14001  was  recorded  on  April 
27,  1950,  and  the  first  work  of  any  kind  performed 
upon  said  tract,  consisting  of  grading,  was  com- 
menced on  about  that  date.  The  first  occupancy  by 
purchaser  of  a  home  in  said  tract  was  subsequent 
to  November  24,  1950,  and  all  of  the  homes  were 
sold  by  December  15,  1950. 

19.  On  or  about  November  29,  1949,  a  contract 
marked  Exhibit  3  was  entered  into  between  Whit- 
tier Development  Co.  and  San  Gabriel  Valley 
Water  Company  which  concerned  the  installation  of 
Avater  pipelines  to  tract  No.  15741.  This  contract  is 
referred  to  on  the  books  of  the  Water  Company  as 
job  No.  570  W. 

20.  A  transcript  of  the  241  ledger  of  the  San 
Gabriel  Valley  Water  Company  for  job  No.  570  W 
is  as  follows: 

Whittier   Development  Company 
6363   Wilshire   Blvd. 
Los  Angeles  48,  Calif. 

Job    No.    570    W— Tract    No.     15741— Cont.    Date     11/20/49— 
Comp.  Date  —  Expir.  Date  4/29/59— Rate  35%. 
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Date 

Charges 

Credits 

Balance 

23,841.00 

23,841.00 

2-23-50 

29.78 

2.3,811.22 

6-14-50 

503.34 

23,307.88 

9-26-50 

396.22 

22,911.66 

12-12-50 

483.68 

22,427.98 

3-  1-51 

514.23 

21,913.75 

4-15-51 

383.62 

21,530.13 

8-17-51 

548.08 

20,982.05 

10-17 

783.46 

20,198.59 

1-15-52 

555.39 

19,6«.20 

6-24 

286.27 

19,356.93 

9-17-52 

480.51 

18,876.42 

1-19-53 

769.34 

18,107.08 

4-10-53 

643.62 

17,463.46 

7-29-53 

376.73 

17,086.73 

12-  9-53 

603.82 

16,482.91 

12-29-53 

865.12 

15,617.79 

4-14-54 

692.92 

14,924.87 

6-16-54 

436.76 

14,488.11 

July  1954 

571.74 

13,916.37 

Oct.  1954 

822.43 

13,093.94 

Dec.  1954 

660.83 

12,433.11 

*    *    *    »    * 


9!^ 


D.  Whittier  Development  Company  is  the  same 
taxpayer  referred  to  herein  as  Whittier  Develop- 
ment Co. 

26.  Upon  its  dissolution  and  liquidation  "Whit- 
tier Development  Co.  transferred  its  assets  to  its 
stockholders  as  follows: 

(a)  To  petitioner  Albert  Gersten  the  sum  of  $77,- 
160.26  in  cash,  together  with  a  40%  interest  in  each 
of  the  contracts  marked  Exhibits  3  and  4. 

(b)  To  petitioner  Myi-on  P.  Beck  $77,160.27  in 
cash,  together  with  a  40%  interest  in  each  of  the 
contracts  marked  Exhibits  3  and  4. 

(c)  To  petitioners  Milton  Gersten  and  Maiy  Ger- 
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sten  the  sum  of  $38,580.13  in  cash,  together  with  a 
20%  interest  in  each  of  the  contracts  marked  Ex- 
hibits 3  and  4. 

(d)  To  petitioners  referred  to  in  (a),  (b)  and 
(c)  a  respective  40%,  40%,  and  20%  interest  in  a 
refundable  deposit. 

Rex  Land  Co. 
Docket  51230 

27.  Rex  Land  Co.  was  incorporated  February  4, 
1949  and  dissolved  on  or  about  October  25,  1950'. 
The  corporation  was  owned  during  the  entire  pe- 
riod by  Albert  Gersten  50%  and  Myron  Beck  50%. 
The  corporation  acquired  one  tract  of  land,  subdi- 
vided it,  built  homes  thereon  and  then  sold  the 
homes.  In  addition,  a  second  tract  of  land  was  pur- 
chased which  was  subdivided  and  then  distributed 
to  the  stockholders  upon  dissolution. 

28.  Rex  Land  Co.  acquired  land  on  or  about 
February  15,  1949  which  became  Tract  No.  11960 
referred  to  in  Ex.  5  and  consisted  of  138  lots  upon 
which  138  homes  were  built.  The  map  of  Tract  No. 
11960  was  recorded  on  March  16,  1949,  and  the  first 
Avork  pcrfonned  uj)on  said  Tract,  consisting  of 
grading,  was  commenced  on  or  about  that  date.  The 
first  occupancy  by  a  purchaser  of  a  home  in  said 
Tract  was  su1:>sequent  to  September  12,  1949  and 
all  of  the  liomcB  were  sold  by  March  16,  1950. 

29.  0]i  Feliruary  9,  1949  a  contract,  marked  Ex- 
hil:)it  5,  was  (Altered  into  between  Albei-t.  Gersten  on 
behalf  of  Rex  Land  Co.  and  San  Gabnel  Valley 
Wat(^r  Company  which  concerned  the  installation 
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of  water  pipelines  to  Tract  No.  11960.  This  contract 
is  referred  to  on  the  books  of  the  Water  Coin])any 
as  Job  No.  429  W. 

30.  A  transcript  of  the  241  Ledger  of  San  Ga- 
briel Valley  Water  Company  for  Job  No.  429  W  is 
as  follows: 


Albert  Gersten 

6363  Wilshire  B 

oulevard 

Los  Angeles  48, 

California 

Job   No.   429  W- 

— Tract   No. 

11960— Cont.    Date 

2/9/49     Comp. 

Date  4/22/49     Expir.  D 

ate  4/22/49— Rate: 

35%. 

Date 

Charges 

Credits 

Balance 

$14,707.20 

114,707.20 

9/16/49 

S  76.59 

14,630.61 

12/  6/49 

160.24 

14,470.37 

2/13/50 

264.89 

14,205.48 

6/13/50 

281.75 

13,923.73 

9/25/50 

165.55 

13,758.18 

12/12/50 

435.03 

13.323.15 

3/  1/51 

315.68 

13,007.47 

4/15/51 

213.07 

12,794.40 

8/17/51 

307.32 

12,487.08 

10/17 

442.20 

12,0U.88 

1/15/52 

326.43 

11,718.45 

6/24 

207.77 

11.510.68 

9/17/52 

153.07 

11.357.61 

1/19/53 

592.01 

10.765.60 

4/10/53 

249.69 

10.515.91 

7/29/53 

309.49 

10.206.42 

12/  9/53 

221.21 

9.985.21 

12/29/53 

646.17 

9,339.04 

4/14/54 

241.37 

9,097.67 

6/16/54 

349.43 

8,748.24 

July  '54 

195.94 

8,552.30 

Oct.  '54 

623.87 

7,928.43 

Dec.  '54 

228.42 

7,700.01 

•    •    »    «    » 
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36.  On  or  about  June  22,  1950  Rex  Land  Co. 
acquired  a  parcel  of  land  consisting  of  approxi- 
mately 12  acres.  This  real  property  became  Tract 
:N'o.  16553  and  was  recorded  on  October  3,  1950. 
Rex  Land  Co.  subdi^dded  this  land  into  59  lots  and 
installc^d  streets,  lights,  water  and  gas.  In  connec- 
tion with  the  final  liquidation  of  Rex  Land  Co., 
Tract  No.  16553  was  distributed  equally  to  Albert 
Gersten  and  Myron  P.  Beck  prior  to  October  25, 
1950.  Upon  final  liquidation,  this  land  had  a  fair 
market  value  of  $215,350.00. 

37.  Upon  dissolution  and  liquidation.  Rex  Land 

Co.   transferred   its   assets   to   the   stockholders   as 
follows : 

(a)  To  petitioner  Albert  Oersten  $1,158.84  in 
cash,  together  mth  an  undivided  50%  interest  in 
certain  real  property  having  a  fair  market  value  of 
$107,675.00  and  a  50%  interest  in  the  contract  of 
February  9,  1949,  marked  Exhibit  5. 

(b)  To  petitioner  Myron  P.  Beck  the  sum  of 
$1,158.84  in  cash,  together  with  an  undivided  50% 
interest  in  certain  real  property  having  a  fair  mar- 
ket value  of  $107,675.00  and  a  50%  interest  in  the 
contract  marked  Exhibit  5. 

(c)  To  each  of  the  petitioners  referred  to  in  (a) 
and  (b),  a  50%  interest  in  a  State  tax  claim. 

37a.  Rex  Land  Company  is  the  same  taxpayer 
referred  to  herein  as  Rex  Land  Co. 
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Lawrence;  Land  Co. 
Docket  51233 

38.  Lawrence  Land  Co.  was  incorporated  March 
25,  1949  and  dissolved  on  or  about  December  31, 
1950.  The  coiporation  was  o^vned  durini^  the  entire 
period  hy  Albert.  Gersten  40%,  Myron  Beck  50%, 
and  Milton  Gersten  10%.  The  coiporation  acquired 
a  tract  of  land,  subdi^dded  it,  l:)iiilt  homes  thereon 
and  then  sold  the  homes. 

39.  Lawrence  Land  Co.  contracted  for  the  pur- 
chase of  58.86  acres  of  land  on  or  about  May  18, 
1949.  This  land  became  tract  No.  15650  referred  to 
in  Exhibits  6  and  7,  which  consisted  of  287  lots 
upon  which  285  homes  were  built.  The  map  of  tract 
15650  was  recorded  on  Februaiy  15,  1950  and  the 
first  work  of  any  kind  performed  upon  the  tract, 
consistini^  of  i^^ading,  was  commenced  on  or  about 
that  date.  The  first  occupancy  by  a  purchaser  of  a 
home  in  said  tract  was  subsequent  to  August  11, 
1950  and  all  of  the  homes  were  sold  by  December 
11,  1950. 

40.  On  Januaiy  26,  1950  a  contract  marked  Ex- 
hibit 6  was  entered  into  between  Lawrence  Land 
Co.  and  San  Gabriel  Valley  Water  Company  which 
concerned  the  installation  of  water  pipelines  to 
tract  15650.  This  contract  was  modified  by  a  con- 
tract dated  February  14,  1950,  marked  Exhibit  7. 
These  contracts  are  refeiTed  to  on  the  books  of  the 
Water  Company  as  job  No.  585  W. 

41.  A  transcript  of  the  241  ledger  of  the  San 
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Gabriel  Valley  Water  Company  for  job  No.  585  W 
is  as  follows: 


Lawrence 

Land 

Co. 

6363  Wilshire  Blvd. 

Los   Ange 

les  48, 

Calif. 

Job    No. 

585   W 

—Tract   No. 

15650 

— Cont.    Date 

2-14.50- Comp. 

Date 

3-29-50— Expir.  Date  3-29-60— Rate: 

35%. 

Date 

Charges 

Credits 
31,021.00 

Balance 
31,021.00 

3-  1-51 

957.08 

30,063.92 

1-15-52 

2,912.56 

27,151.36 

4-10-53 

2,692.46 

24,458.90 

4-12-54 

3,312.43 

21,146.47 

Dec.  1954 

3,274.50 

17,871.97 

»    *    *     *    * 


46.  Lawrence  Land  Company  is  the  same  tax- 
payer referred  to  herein  as  Lawrence  Land  Co. 

47.  Upon  its  dissolution  and  liquidation,  Law- 
rence Land  Co.  transferred  its  assets  to  its  stock- 
holders as  follows: 

(a)  To  petitioner  Albert  Gersten  the  sum  of  $78,- 
382.40  in  cash,  together  with  an  undivided  40% 
interest  in  certain  real  property  having  a  fair  mar- 
ket value  of  $29,840.00  and  a  40%  interest  in  the 
contracts  marked  Exhibits  6  and  7. 

(b)  To  petitioner  Myron  P.  Beck  the  sum  of 
$97,978.00  in  cash,  together  with  an  undivided  50% 
interest  in  certain  real  property  having  a  fair  mar- 
ket value  of  $37,300.00  and  a  50%  interest  in  the 
contracts  marked  Exhibits  6  and  7. 

(c)  To  petitioners  Milton  and  Maiy  Gersten  the 
sum  of  $19,595.59  in  cash,  together  with  an  undi- 
vided 10%  interest  in  certain  real  property  having 
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a  fair  market  value  of  $7,460.00  and  a  10%  interest 

in  the  contracts  marked  Exhibits  6  and  7. 
*  *  *  *  * 

Albert  Gersten — ^1950 
Docket  51226 

53.  On  April  3,  1950,  Petitioner  Lucille  Gersten 
obtained  an  interlocutory  decree  of  divorce  from 
Petitioner  Albert  Gersten  in  an  action  filed  in  the 
Supeiior  Court  of  the  State  of  California  in  and 
for  the  County  of  Los  Angeles,  entitled  Lucille  Ger- 
sten vs.  Albert  Gersten,  Case  No.  D-382,738. 

54.  On  November  2,  1950,  Petitioner  Albert.  Ger- 
sten appeared"  before  the  judge  of  the  First  Civil 
Coui-t  of  the  State  of  Chihuahua  of  the  Republic  of 
Mexico  at  Juarez,  and  obtained  a  final  decree  of 
divorce  from  said  Lucille  Gersten.  Subsequent 
thereto,  but  on  the  same  day  in  Juarez,  Petitioner 
Albert  Gersten  married  Bemice  Anne  Gersten. 

55.  The  California  interlocutory  decree,  Case 
No.  D-382,738,  was  not  final  at  the  time  of  the  Mex- 
ican divorce  and  marriage  on  November  2,  1950. 

56.  At  all  times  during  the  year  1950,  Petitioner 
Albert  Gersten  and  Bernice  Anne  Gersten  were  res- 
idents of  the  State  of  California. 

57.  Petitioner  reported  his  one-half  interest  in 
land  received  by  him  from  the  liquidation  of  Rex 
Land  Co.  (referred  to  herein  at  Paras.  36  and  37) 
at  a  fair  market  value  of  $118,000.00.  The  notice  of 
deficiency  and  petition  do  not  disturli  this  ^-aliia- 
tion.  However,  the  valuation  is  hereby  raised  as  an 
issue  in  this  proceeding  and  the  fair  market  value 
is  agreed  to  be  $107,675.00. 
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58.  In  Docket  51226  petitioner  concedes  all  issues 
in  the  notice  of  deficiency  except  as  follows: 

(a)  Respondent's  deteraiination  that  Albert  Ger- 
sten is  not  entitled  to  file  a  joint  return  with  Ber- 
nice  Anne  Gersten  for  1950; 

(b)  An  adjustment  of  $11,104.87  refeiTcd  to  as 
Item  (a)  Long-term  capital  gain  on  page  2  of  the 
notice  of  deficiency  attached  to  the  petition ;  and 

(c)  The  valuation  of  certain  land  referred  to  in 
Para.  57  hereof. 

Myron  P.  Beck  and  Ann  H.  Beck— 1949-1950 
Docket  51228 

59.  Petitioners  reported  their  one-half  interest 
in  land  received  hj  them  from  the  liquidation  of 
Rex  Land  Co.  (referred  to  herein  at  Para.  36  and 
37)  at  a  fair  market  value  of  $118,000.00.  The  no- 
tice of  deficiency  and  petition  do  not  disturb  this 
valuation.  However,  the  valuation  is  hereby  raised 
as  an  issue  in  this  proceeding  and  the  fair  market 
value  is  agreed  to  be  $107,675.00. 

60.  In  Docket  51228  the  petitioners  concede  all 
issues  excex)t  as  follows: 

(a)  The  adjustment  of  $12,982.93  referred  to  as 
Item  (a)  long-term  capital  gain  on  page  3  of  the 
deficiency  notice  attached  to  the  i^etition. 

(b)  The  valuation  of  certain  land  referred  to  in 
Para.  59  hereof. 
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Milton  Gersten  and  Maiy  Gersten — 1950 
Docket  51229 

61.  In  Docket  51229  petitioners  concede  all 
issues  except  an  adjustment  of  $2,238.55  referred  to 
as  Item  (a)  long-tenn  capital  gain  on  page  1  of  the 
notice  of  deficiency  attached  to  the  petition. 


Transferees 
62.     The  following  parties  are  liable  as  transfer- 
ees of  the  assets  of  the  following  corporations  in  the 
amount  of  the  corporate  deficiencies  determined  in 
this  proceeding: 


Transferor 

Transferee 

Name                        Docket    No. 

Name 

Docket  No 

J.   Richard   Co.                    None 

Albert  Gersten 

51237 

Myron  P.  Beck 

51238 

Whittier    Development 

Co.                                  51239 

Albert  Gersten 

51240 

Myron   P.   Beck 

51241 

Milton    Gersten 

51242 

Mary  Gersten 

51242 

Rex  Land  Co.                   51230 

Albert  Gersten 

51231 

Myron  P.  Beck 

51232 

Lawrence    Land    Co.         51233 

Albert  Gersten 

51234 

Myron  P.  Beck 

51235 

Milton  Gersten 

51236 

Mary  Gersten 

51236 

In  Dockets  51232,  51235,  51238  and  51241.  Ann  H.  Beck  is  not 
the  transferee  of  any  of  the  corporations  referred  to  in  those 
dockets. 

General 
63.     At  all  times  material  hereto,   San  Ga]>riel 
Valley  Water  Company  (hereinafter  sometimes  re- 
ferred to  as  "San  GabrieF')  was  a  California  water 
utility  corporation  subject  to  the  regulatory  jiuis- 
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diction  of  the  Public  Utilities  Commission  of  the 
State  of  California. 

64.  None  of  the  purchasers  of  any  of  the  resi- 
dences included  in  any  of  the  tracts  above  men- 
tioned were  required,  by  or  in  connection  with  the 
contract  of  purchase  of  the  residence,  to  use  or  pur- 
chase water  from  San  (xabriel,  in  any  amoim^t,  or 
for  any  period,  or  at  all. 

65.  San  Gabriel  Valley  Water  Company  holds  a 
franchise  for  the  area  in  which  Tracts  14954,  15062, 
11838,  15741,  14001,  11960  and  15650  are  located. 

66.  Tracts  14954,  15062,  11838,  15741,  14001, 
11960,  15650  are  located  in  the  same  neighboring 
area. 

67.  There  were  substantially  no  vacant  houses  in 
the  neighlioring  area  referred  to  in  Para.  66  hereof 
during  1948,  1949  and  1950. 

68.  The  respective  tracts  subdivided  and  devel- 
oped by  each  of  J.  Richard  Co.,  Whittier,  Lawrence 
and  Rex  were  not  contiguous;  to  the  tracts  of  any 
of  the  other  of  said  coi7)orations. 

69.  Tlie  water  contracts  marked  Exs.  1,  2,  3,  4, 
5,  6  and  7  werc^  tranRfera]>le  at  the  request  of  the 
party  who  owned  the  contracts  with  San  Gabriel 
Valley  Water  Company. 

70.  Exs.  1  thi'ough  7  and  A  through  O  are  at- 
tached to  this  stipulation  and  made  a  part  hereof. 

71.  All  refunds  made  under  the  contracts  shown 
on  Exs.  1,  2,  3,  4,  5,  6  and  7  received  ])efore  disso- 
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lution  of  the  corporations  were  credited  and  offset 
against  the  cost  of  houses  sold  on  the  coi7)orate 
books  except  $235.55  and  $231.72  received  on  Janu- 
aiy  24,  1949  and  May  19,  1949,  respectively,  by 
J.  Richard  Co. 

72.  The  extension  of  the  pipe  lines  for  the  sei'v- 
ice  of  water  provided  for  in  Exs.  1,  2,  3,  4,  5,  6 
and  7  was  essential  to  the  subdi\dsion  and  sale  of 
the  sulidivision  tracts  herein  involved  and  in  the 
absence  of  the  refund  provisions  of  said  Exs.  1,  2, 
3,  4,  5,  6  and  7  would  have  been  properly  added  to 
the  cost  of  the  houses  sold  mth  respect  to  each  of 
the  subdi^'ision  tracts. 

73.  Each  of  petitioners,  Al])^^  Gersten,  Lucille 

Gersten,  Myron  P.  Beck,  Milton  Gersten  and  Mary 

Gersten,  kept  books  and  reported  their  income  upon 

a  cash  ])asis  of  receipts  and  disbursements. 
***** 

75.  The  minimum  rate  per  month  for  water  con- 
sumers which  was  charged  by  San  Gabriel  Valley 
Water  Company  during  the  2:)eriods  1948,  1949  and 
1950  was  $1.25. 

76.  None  of  the  petitioners  herein  held  title  to 
the  water  pipe  line  installations  which  are  referred 
to  in  Exs.  1,  2,  3,  4,  5,  6  and  7. 

77.  The  payments  to  San  Galuiel  Valley  Water 
Company  referred  to  in  Exs.  1,  2,  3,  4,  5,  6  and  7 
were  paid  on  or  about  the  date  of  the  contracts. 

78.  The  words  ''cont."  and  ''comp.''  used  in  the 
241  ledger  of  San  Gabriel  Valley  Water  Company 
mean  contract  and  completion  respectively. 
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79.  None  of  the  refunds  from  the  contracts 
marked  Exs.  1,  2,  3,  4,  5,  6  and  7  were  reported  by 
the  f oiiiier  stockholders  after  the  corporations  were 
dissolved  until  some  time  in  either  December,  1952, 
or  January,  1953,  at  which  time  amended  returns 
for  the  year  1951  were  filed  in  which  all  refunds  to 
December  31,  1951  were  reported. 

/s/  JACOB  SHEARER, 

Counsel  for  Petitioners. 


R.  P.  HERTZOG, 

Acting  Chief   Counsel,   Internal  Revenue   Service, 
Counsel  for  Respondent. 

[Endorsed] :  T.C.U.S.  Filed  April  29,  1955. 


[Title   of   Tax   Court   and   Docket   Nos.   51226   to 
51242,  inch] 

SUPPLEMENTAL  STIPULATION  OF  FACTS 

It  Is  Hereby  Stipulated  and  Agreed,  by  and  be- 
tween the  parties  hereto,  by  their  respective  coun- 
sel, that  on  July  1,  1950  the  San  Gabriel  Valley 
Water  Company  had  outstanding  277  water  facili- 
ties contracts. 

/s/  JACOB   SLIEARER, 

Counsel  for  Petitioners. 

/s/  JOHN  POTTS  BARNES, 

Chief  Counsel,  Interaal  Revenue  Service,  Counsel 
for  Respondent. 

[Endorsed] :  T.C.U.S.  Filed  Aug.  24,  1955. 


Commissioner  of  Internal  Revenue  123 

In  the  Tax  Coiii-t  of  the  United  States 

Docket  Nos.  51226  to  51242,  incl. 

ALBERT  GERSTEN,  et  al,  Petitioners, 

vs. 

COMMISSIOKER  OF  INTERNAL  REVENUE, 

Respondent. 

TRANSCRIPT  OF  PROCEEDINGS 

U.  S.  Post  Office,  Courtroom  No.  9,  Los  Angeles, 
California,  Friday,  April  29,  1955. 

The  a])OTe-entitled  matter  came  on  for  hearing, 
pursuant  to  notice  to  the  parties,  at  10:15 
o'clock  a.m. 

Before:  IIonoral)le  Bolon  B.  Turner,  J.,  Pre- 
siding. 

Appearances:  Jacob  Shearer,  Esq.,  6535  Wilshire 
Boulevard,  Los  Angeles,  California  for  the  peti- 
tioners. George  E.  Constable,  Esq.,  (Hon.  Daniel 
A.  Taylor,  Chief  Counsel,  Internal  Revenue  Serv- 
ice) for  the  respondent.  [1]* 

Proceedings 

The  Clerk:  Docket  51226,  et  cetera,  Albert  Ger- 
sten  and  associated  cases. 

Will  you  state  your  ap]^earances,  gentlemen? 

Mr.  Shearer:    Jacob  Shearer  for  all  petitioners. 

Mr.  Constable:  George  E.  Constable  for  re- 
spondent. 

*  Page  numbers  appearing  at  top  of  page  of  Reporter's  Tran- 
script of  Record. 
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Tlie  Court:  All  right,  Mr.  Shearer,  you  may 
state  the  case. 

Mr.  Shearer:  There  are  several  issues  in  this 
case,  your  Honor,  to  dispose  of;  some  minor  ones 
I  will  dispose  of,  one  relating  solely  to  the  peti- 
tioner Alliert  Gersten.  That  issue  is  the  right  to 
deduct  a  portion  of  the  transferee  liability  in  an- 
other case  for  which  he  was  liable  to  the  Govern- 
ment, which  was  paid  l)y  him  by  reason  of  the  in- 
solvency of  his  equal  co-stockholder,  both  at  the 
tiuie  of  the  detennination  of  that  deficiency  and  the 
time  of  payment  of  it. 

The  issue  also  involves  his  right  to  deduct  all  of 
the  interest  in  connection  with  that  payment,  rather 
than  one-half. 

The  Court:  What  do  you  mean  "rather  than 
one-half"? 

Mr.  Shearer:  Respondent  has  disallowed  one- 
half  the  interest  on  the  theory  that  the  payment  was 
made  apparently  on  behalf  of  the  insolvent  other 
stockholder  and  treats  it  along  mth  half  of  the 
principal  paid  as  a  non-business  bad  debt.  [3] 

Our  position  is  that  as  to  the  entire  principal,  the 
payment  was  made  in  the  nature  of  a  guarantor, 
and  that  petitioner  is  entitled  to  deduct  it  as  a  loss 
incurred,  and  that  in  any  event,  as  to  the  interest, 
that  he  is  liable  for  the  entire  amount  and  is  enti- 
tled to  dcdTict. 

The  Court:    Why  do  you  say  that? 

Mr.  Shearer:    Why  do  I  say  he  is  entitled 

The  Coui-t :    To  deduct  it  all  ? 

Mr.  Shearer:    Because  the  stipulation  mil  show 
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that  he  was  fully  liable  to  the  Government  for  all 
of  the  interest.  He  paid  the  interest  which  he  was 
obligated  to  pay. 

The  Court:  He  has  a  right  of  collection  against 
any  other  party  that  is  liable,  doesn't  he? 

Mr.  Shearer:  Yes,  your  Honor,  he  has  such  a 
right  of  collection,  providing  he  can  collect  it.  But 
the  interest  which  he  pays  is 

The  Court:    It  wasn't  his  interest,  was  it? 

Mr.  Shearer:  The  Grovernment  didn't  think  so 
when  they  demanded  it. 

The  Court:    All  right.  Go  ahead. 

Mr.  Shearer:  The  second  issue  relates  again 
solely  to  the  petitioner  Albert  Gersten,  and  it  re- 
lates to  the  validity  of  a  Mexican  divorce  and  sub- 
sequent remaniage  in  relation  to  petitioner's  right 
to  file  a  joint  return  with  his  wife,  that  is,  the  lady 
whom  he  married  after  the  Mexican  divorce.  [4] 

The  Court:    I  didn't  get  that  exactly. 

Mr.  Shearer:  The  petitioner  All^ert  Gersten  ob- 
tained a  ^lexican  divorce.  Subsequent  to  that  di- 
vorce, in  the  year  1950  he  married,  and  the  issue 
here  presented  is  whether  he  may  file  a  joint  return 
for  the  year  1950  with  the  lady  whom  he  maiTied 
subsequent  to  the  Mexican  divorce.  Both  the  divorce 
and  the  maiTiage  took  place  in  Mexico. 

In  that  connection  petitioner's  fonner  wife  had 
obtained  an  interlocutory  decree  in  1950  in  Califor- 
nia. That  decree  was  not  thial  at  the  time  of  the 
Mexican  decree.  Respondent  contests  the  validity  of 
the  Mexican  divorce  and.  as  a  result,  contests  peti- 
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tioner's  right  to  file  the  joint  return  vnih  the  second 
wife. 

It  is  our  position,  first,  that  the  Mexican  decree 
was  valid  for  this  purpose  and,  second 

The  Coui-t:  Why  do  you  say,  "for  this  pur- 
pose"? If  it  is  valid,  it  is  valid,  isn't  it? 

Mr.  Shearer:  I  don't  think  that  is  necessarily 
the  law,  your  Honor.  I  think  that  there  are  void 
and  voidable  marriages,  void  and  voidable  divorces. 
A  marriage,  even  though  voidable,  may  be  voidable 
only  at  the  x)etition  or  instance  of  specific  persons. 
We  insist  that  even  if  this  marriage  is  or  was  void- 
able, we  don't  concede  that — the  Commissioner  of 
Internal  Revenue  is  not  one  of  those  persons  who 
may  assert  its  invalidity.  [5] 

The  Coui-t:  I  would  be  interested  in  your  brief 
on  that. 

Mr.  Shearer:  Yes,  your  Honor.  There  are,  we 
think,  both  cases  and  mlings  of  the  respondent 
itself  in  connection  with  that  matter,  which  we  mil 
submit  on  brief. 

The  issue  common  to  all  of  the  coi'porate  cases 
stems  from  separate  transactions  which  each  of 
these  corporations  entered  into  with  the  San  Ga- 
briel Valley  Water  Company.  Each  of  the  corporate 
taxpayers  was  engaged  in  the  business  of  subdivid- 
ing raw  land,  building  homes  thereon,  and  selling 
those  homes.  In  order  to  comply  with  the  require- 
ments of  California  law  relating  to  subdivisions, 
and  in  order  to  make  water  available  to  the  homes, 
each  of  the  corporations  entered  into  separate  con- 
tracts  with    San   Gabriel,   which   was   a   privately 
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owned  water  company  but  subject  to  re^latoiy 
jurisdiction  of  the  Pu]>lic  Utilities  Commission  of 
the  State  of  California. 

Each  contract  called  for  a  given  payment  by  the 
subdivider  to  San  Gabriel,  and  that  payment  was 
determined  by  the  cost  of  the  water  pipe  installa- 
tion which  San  Gabriel  was  to  make  and  did  make. 
The  payment  was  in  consideration  of  San  Gabriel's 
agreement  to  extend  its  pipe  lines  and  to  make  these 
installations  for  the  service  of  water  to  the  tract 
covered  by  the  contract. 

The  pipe  lines  were  laid  in  publicly  dedicated 
streets  and  were  not  owned  by  the  corporate  tax- 
payers. Each  of  [6]  the  contracts  also  provided — 
and  this  provision  was  a  requirement  imder  the 
rules  of  the  California  Public  Utilities  Commission 
— ^that  refimds  or  repayments  were  to  be  made  by 
San  Gabriel  to  the  subdi\dder  in  question  upon  a 
contingent  basis,  that  contingency  being  to  the  ex- 
tent of  a  given  percentage  of  revenues  derived  by 
San  Gabriel  from  the  sale  of  water  to  occupants  of 
the  particular  subdivision  and  derived  ^^dthin  the 
limited  period  of  time,  that  is  to  say,  ten  years. 

This  ten-year  period  commenced  in  some  of  these 
cases  when  the  contract  was  made,  before  any  work 
in  the  way  of  water  installations  had  commenced; 
and  in  other  of  the  cases  when  the  water  pipe  lines 
work  had  been  completed,  not  the  subdivision  work, 
but  the  water  pipe  line  installation  had  been  com- 
pleted. 

The  Court:  When  you  say  "revenues"  you  mean 
water  sales? 
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Mr.  Shearer:  Sales,  made  by  San  Grabriel  to 
occupants  of  the  proposed  homes.  It  is  important 
in  this  connection  to  bear  in  mind  that  either  the 
contract  date,  the  contract  with  San  Gabriel  or  the 
completion  date^ — ^San  Gabriel's  completion  date — 
were  in  all  cases  dates  which  considerably  preceded 
the  completion  of  any  of  the  homes  in  the  given 
sul>division  and  considerably  preceded  the  sales  and 
occupancies  of  those  homes.  The  time  lag,  however, 
varied  in  several  cases. 

The  Couii::  If  they  sold  that  much  water,  it 
wouldn't  [7]  make  that  much  difference,  would  it? 

Mr.  Shearer :    They  sold  how  much  water  ? 

The  Court:  After  the  homes  were  completed,  if 
the  water  company  sold  enough  water  to  take  care 
of  the  amoimt,  it  wouldn't  make  any  difference 
whether  the  homes  were  completed  or  whether  they 
weren't  at  the  time  of  the  period,  wouJd  it? 

Mr.  Shearer:  No  water  sales  Avere  made  until 
after  the  occupants'  homes  were  completed. 

The  Court:  Well,  that  would  be  a  rather  o])vious 
fact,  I  would  assume,  unless  tliere  was  some  tempo- 
rary pipe  in  there  for  the  use  of  water  in  con- 
struction. 

Mr.  Shenrer:  There  were  some,  but  those  were 
completely  trivial. 

The  Coui'l:  My  query  wasn't  directed  to  that 
at  all. 

Mr.  Shearer:    T  don't  follow  your  Honor's  query. 

The  Court :  You  say  there  was  a  ten-year  period, 
])ut  none  of  the  homes  were  completed  at  the  time 
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the  ten-year  period  started  to  nm,  as  I  understand 
you. 

Mr.  Shearer:    That  is  ri^ht. 

The  Couit:  All  right.  Sujopose  six  years  has 
elapsed  before  any  home  was  completed  and  before 
any  water  was  delivered  by  San  Gabriel  to  occu- 
pants of  homes,  but  in  the  remaining  four  years 
they  used  enough  water  to — the  required  amount  of 
water.  It  wouldn't  make  any  difference,  would  it, 
whether  it  was  done  in  four [8] 

Mr.  Shearer:  What  we  are  concerned  with  is 
what  do  we  do  Avith  the  payment  made  by  San  Ga- 
briel in  the  year  involved. 

The  Court:  In  what  way  does  it  make  a  differ- 
ence*? 

Mr.  Shearer:    It  makes  this  difference 

The  Court:  If  they  pay  out  and  get  the  refund? 
Mr.  Shearer:  It  makes  a  difference.  And  it 
wasn't  a  matter  of  six  years.  At  that  stage  of  the 
game,  the  subdivider  doesn't  know  whether  he  is 
going  to  get  his  refund  or  not,  or  how  much,  or 
what  rate. 

The  Court:  I  am  assuming  a  situation  where  he 
does. 

Mr.  Shearer:  Then  you  have  a  problem  of 
whether  they  can  sell  enough  water  in  four  years 
to  make  these  refunds. 

The  Court:  My  proposition  was  that  tliey  did 
sell  enough  water.  I  wasn't  assuming  a  case  where 
they  didn't  or  there  wasn't  enou.gh  sold. 

Mr.  Shearer:    Mv  contention  is  that  that  is  hind- 
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sight,   with  which  we  are  not  concerned  for  this 
purj)ose. 

The  Court:    All  light.  Why'? 

Mr.  Shearer:  It  is  taxpayer's  position  that  these 
payments  constituted  a  portion  of  the  cost  of  the 
propei-ty  sold  by  it,  that  is,  that  the  payments 

The  Court :    I  understand  that. 

Mr.  Shearer:  In  order  to  properly  reflect  its 
[9]  income,  it  was  entitled  to,  and  we  think  under 
the  law  required  to,  add  in  the  year  in  which  the 
pa.yment  was  made  or  accrued  those  payments  to 
the  cost  of  the  property  which  it  sold,  notwithstand- 
ing the  possibility  of  recoupment;  failure  to  recog- 
nize this  result  might  involve  the  taxation  of  return 
of  capital  rather  than  of  income,  and  the  language 
I  have  just  used — and  our  position — is  substantially 
the  position  and  language  of  the  Security  Flower 
Mills  case  and  the  Freehaufer  Baking  Company 
case. 

It  is  our  position  basically  that  the  contingency 
that  may  arise  later  with  respect  to  recoupment  is 
not  a  contingency  to  be  considered  in  determining 
the  net  income  of  taxpayer  in  the  year  of  payment. 

The  Court :  Well,  I  doubt  that  you  will  find  the 
same  situation  here  as  was  present  in  the  Security 
Flower  Mills. 

Mr.  Shearer:  I  used  the  word  "language",  your 
Honor,  the  language  of  the  Security  Flower  Mill. 
I  do  think  we  have  the  identical  situation  Avith  the 
Freehaufer  case. 

The   Court:     You  have  to  read  language  along 
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with  the  facts  \\'ith  respect  to  which  the  language 
is  used- 
Mr.  Shearer:  I  imderstand  that,  your  Honor. 
The  concept  there  involved  was  adopted  in  substan- 
tially similar  circiuustances  in  the  Freehaufer  case. 
The  language  to  which  I  refeiTed  was  quoted 
\Yith  approval,  and  I  think  we  have  there  the  cases 
sulDstantially  on  [10]  all  I's  with  our  case  in  prin- 
ciple, and  very  close  to  it,  in  fact,  except  that  in 
one  case  you  are  dealing  ^^iith  bread  and  flower  and 
the  other  with  land  and  watrer. 

I  am  stating  our  position,  your  Honor. 
The  Court:  I  undei'stand  vou  were  statinsr  vour 
position,  l^ut  I  was  trying  to  get  an  understanding 
of  your  position  by  proposing  a  set  of  facts,  but  you 
apparently  don't  want  to  discuss  them,  so  go  ahead 
and  possibly  we  will  get  at  it  on  brief. 

Mr.  Shearer:  I  tliink  this  may  come  in  when  I 
follow  on  ^vith  respondent's  position  in  this  matter, 
because  respondent  has  detennined  that  these  pay- 
ments to  San  Gabriel  by  the  subdi^'iders  are  capital 
expenditures.  But  they  are  not,  he  says,  ca]utal 
expenditures  for  the  water  pipe  lines,  which  the 
subdividers  don't  o^^^l,  but  cax)ital  expenditures  for 
the  right  to  receive  l)ack,  perhaps,  the  ca])ital  ex- 
penditures. In  other  words,  it  is  res]X)ndent 's  jwsi- 
tion  that  the  payments  made  are  for  a  contract  to 
receive  under  limited  conditions,  in  the  light  of 
certain  contingencies,  to  receive  l^ack  the  very  pay- 
ments made;  for  that  reason  it  is  an  acquisition  of 
property  rather  than  a  pari  of  the  costs  of  goods 
sold  in  comiection  with  the  subdivided  land. 
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Our  position  is  that  such  a  determination  is  com- 
pletely mirealistic  in  this  sense,  that  if  there  is  one 
thini^  sure  in  connection  with  this,  the  subdivider 
can  never  receive  [11]  more  than  that  which  he 
pays,  and  to  treat  this  as  an  investment  or  purchase 
transaction  hy  the  subdivider  is  entirely  unreal  and 
escapes  the  real  meaning  of  the  transaction. 

The  Court:  Do  you  take  the  position  that  the 
corporations  gave  up  all  right  and  interest  in  this 
money  so  paid  in,  is  that  right? 

Mr.  Shearer:     Yes,  mthout  a  question  they  did. 
The  Court:     All  right. 
Mr.  Shearer:    I  think  that  is  stipulated  to. 
The  Court:    Go  ahead. 

Mr.  Shearer:    I  don't  mean  to  infer 

The  Court:  I  am  not  talking  about  earmarked 
dollars,  mind  you. 

Mr.  Shearer :  Yes,  I  understand.  What  I  am  say- 
ing is  that  the  payment  was  absolute  and  without 
right  to  repayment  excepting  as  certain  contingen- 
cies might  occur.  When  I  speak  of  stipulation,  I  am 
referring  to  that  limited  phase  of  it.  I  don't  mean 
that  respondent  has  stipulated  that  there  were  no 
rights  of  refund. 

Your  Honor  mentioned  the  six-year  period,  and 
actually  the  period  here  involved,  the  lag  period, 
will  not  reach  anything  like  six  years. 

The  Court:  Apparently  you  weren't  paying  at- 
tention to  what  I  was  saying.  I  was  supposing  a 
case  where  it  did.  I  wasn't  saying  that  these  did. 
I  rather  imagined  they  didn't.  [12] 

Mr.    Shearer:     Yes,   I   understand.   However,    I 
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took  it  that  your  Honor's  example  was  to  pose  an 
extreme  example. 

The  Court:  I  was  giving  you  an  exaggerated 
case  to  tiy  to  get  you  to  give  me  some  light  on  that 
situation,  and  maybe  I  could  better  understand 
your  contention.  But  we  will  pass  that  now.  Let's 
go  ahead. 

Mr.  Shearer:  Now,  the  common  issue  in  the  indi- 
vidual cases  relates  to  the  treatment,  for  th(^  i)nr- 
pose  of  determining  capital  gain  on  the  dissolution 
of  these  corporations,  the  treatment  of  the  rights  to 
receive  refunds  under  these  same  cx)ntracts.  We 
take  the  position  that  although,  ]>y  the  time  of  dis- 
solution  

The  Court:  What  individuals  are  you  talking 
about  and  how  did  they  obtain  any  right? 

Mr.  Shearer:  All  of  the  individual  petitioners 
here,  with  the  exception  of  Lucille,  who  was  not 
concerned  with  this,  were  stockholders  of  various 
corporations  in  varying  amounts. 

The  Court:  These  were  the  corporations  that 
were  building  the  houses? 

Mr.  Shearer:    That  is  right. 

The  Court:    And  having  the  water  lines  rim? 

Mr.  Shearer:  These  were  the  corporate  petition- 
ers here  involved. 

The  Court:  I  bring  that  out,  because  now,  mind 
you,  [13]  while  we  did  go  into  this  a  bit  at  the  call 
of  the  calendar,  I  am  trying  to  get  a  clear  statement 
of  the  issues  here  for  the  opening  of  this  trial  so  we 
will  have  it  in  this  transcript.  So  don't  assiune,  be- 
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cause  we  covered  something  in  the  discussion  here 
at  the  call  of  the  calendar,  that  it  will  appear  here 
in  this  transcript. 

Mr.  Shearer:  Yes,  your  Honor. 
The  common  issue  with  respect  to  the  individual 
petitioners  is  their  position  as  stockholders  who  re- 
ceived these  rights  under  the  water  contracts  to 
which  we  are  now  referring,  upon  the  dissolution  of 
the  corporations.  I  won't  here  try  to  segiTgate 
which  individuals  received  from  which  corporation. 
The  Couii;:  About  how  long  after  the  deposits 
or  the  paying  of  this  money  for  the  nmning  of  the 
water  mains  did  the  dissolutions  occur? 

Mr.  Shearer:  The  time  varied  1:)etween  approxi- 
mately one  to  two  years.  But  in  each  case,  by  that 
time,  all  of  the  homes  had  been  built  and  all  of  the 
homes  had  been  sold  and  substantially  all  of  them, 
if  not  all  of  them,  were  by  that  time  occupied. 

Now,  we  take  the  position  that  in  spite  of  the 
fact  that  some  of  the  contingencies  with  which  the 
subdivider  was  faced  at  the  time  he  made  the  pay- 
ments no  longer  existed  at  the  time  of  the  dissolu- 
tion, contingencies  such  as  delays  in  [14]  comple- 
tion for  various  reasons — and  at  the  time  of  disso- 
iTition,  substantially  complete  occupancy  had  been 
established  —  nevei-theless,  even  at  that  time  there 
remained  sufficient  other  contingent  factors  with 
respect  to  the  rights  to  receive  these  payments  from 
San  Gabriel  which  were  beyond  the  control  of  both 
the  taxpayers  and,  for  that  matter,  of  San  Grabriel, 
which  precludes  the  ascertainment  of  a  fair  market 
value   at   the   time   of   dissolution   of   these   rights 
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under  the  doctrine  of  Biimott  versus  Logan  and 
Westover  versus  Smith. 

The  Court:  Were  these  subdivisions  located  in 
the  same  general  area? 

Mr.  Shearer:    In  the  same  general  area. 

The  Court:    Where? 

Mr.  Shearer:  In  Los  Angeles  County  near  the 
city  of  Whittier. 

The  Court:    All  right. 

Mr.  Shearer:  That  is  not  to  say  that  the  subdivi- 
sions all  represented  the  same  quality  of  property, 
a  fact  that  comes  into  another  issue.  What  I  am 
trying  to  say  is  that  there  are  better  and  worse  loca- 
tions in  and  around  the  city  of  Whittier,  so  that 
property  is  more  or  less  valuable  by  reason  of  that. 

The  Court:  That  is  usually  the  case  aroimd  most 
cities,  I  have  noticed. 

Mr.  Shearer:  Yes,  yonr  Honor,  and  this  area  is 
no  [15]  exception.  That  is  my  point.  I  didn't  msh 
the  phrase,  "the  same  general  area,"  to  blanket  in 
that  exception. 

Now,  respondent  contends  that  the  rights  under 
the  water  contracts  had,  at  the  time  of  dissolution, 
a  fair  market  value  of  50  percent  of  the  theu  un- 
paid balance  thereof,  there  having  been  some  pay- 
ments made  prior  to  the  dissolution.  On  this  issue 
we  are  relying  solely  on  the  Burnett  versus  Logan 
doctrine. 

The  Court:    A^Hierein  is  that  comparable? 

Mr.  Shearer :  In  the  Burnett-Logan  the  sale  was 
made; 

The  Court:    Sale  of  what? 
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Mr.  Shearer:  Sale  of  a  contract  — the  sale  of 
stock  was  made  with  a  sales  price— purchase  price 
was  measured  there  by  the  amount  of  coal  ore  which 
was  mined 

The  Court:    What  sort  of  ore? 

Mr.  Shearer:    Coal. 

The  Coui-t.:    Coal? 

Mr.  Shearer:    Coal. 

The  Court:    Are  you  sure? 

Mr.  Shearer:  Yes,  your  Honor.  The  contract 
stipulated  that  for  each  ton  of  coal  mined  by  the 
corporation,  whose  stock  was  sold,  the  seller  of  that 
stock  was  to  receive  a  given  amount. 

The  Court :    From  whom  were  they  to  receive  it  ? 

Mr.  Shearer:  They  were  to  receive  it  from  the 
purchaser  of  the  stock,  not  by  the  corporation 
whose  stock  was  sold.  The  court  made  clear  there 
that  there  was  no  obligation  on  the  part,  of  the  oper- 
ating company  to  mine  one  or  more  tons  of  ore  dur- 
ing the  life  of  this  contract,  although  the  opinion 
also  makes  it  clear  that  at  the  veiy  time  of  the  sale 
coal  was  in  fact  being  mined  and  that  the  contract 
imquestionably  had  a  substantial  value,  the  case 
going  off  on  the  proposition  of  not  an  ascertainable 
value,  and  the  lack  of  need  in  the  circumstances  for 
income  tax  purposes  to  make  that  determination. 
That  is  our  position  here,  except  that  here  we  have 
dissolution  instead  of  the  sale.  At  the  moment  of 
dissolution  the  purchasers,  as  it  were,  that  is,  the 
distributing  stockholders,  are  entitled  to  receive 
pajTTients  dependent  upon  the  use  by  third  persons 
of  the  water.  At  that  time  there  was  no  obligation 
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on  the  part  of  the  purchasers  of  the  water  users  to 
use  that  water  although,  just  as  in  Burnett  versus 
Logan  —  and  for  that  matter  in  Westover  versus 
Smith — under  similar  circumstances 

The  Court:  What  are  the  circiunstances  in 
Westover  versus  Smith! 

Mr.  Shearer:  That  was  a  dissohition  case.  The 
corporation  had  sold  patents;  part  of  the  sales 
price  involved  was  the  right  to  receive  specific 
amounts  measured  by  the  patent  products  manu- 
factured by  the  purchaser.  There  was  no  [17]  re- 
quirement by  the  purchaser  to  manufacture  any 
given  amount  at  any  given  time. 

The  Court:  When  was  that  decided,  in  what 
court  % 

Mr.  Shearer:  That  was  decided  in  1949  and  was 
decided  in  the  9th  Circuit.  In  that  case  the  Court 
expressly  stated,  as  a  matter  of  fact,  that  the  con- 
tract without  question  had  a  very  substantial  A\alue, 
and  the  facts  so  indicated,  because  in  fact  the  lour- 
chase]'  of  the  ]>atent  was  produ.cing  the  patented 
product  and  at  the  veiy  time  of  dissolution  was 
busy  paying  to — Iiad  paid  to  the  cori^oration  prior 
to  the  time  of  dissolution  and  continued  to  ]iay  and 
was  in  the  business  of  producing  and  continued  to 
pay.  The  question  there  was  how  you  measure  this, 
just  as  we  submit  here;  the  question  is  not  that  peo- 
ple won't  use  water,  but  how  do  you  measure  what 
the  stockholders  are  going  to  receive,  because  there 
is  no  reasonable  way  of  measuring  it. 

Our  position  is  that  the  tax  collector  waits  and 
collects  as  the  stocldiolders  receive  these  refunds. 
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That  was  the  x)osition  of  the  Supreme  Court  in 
Burnett  versus  Logan.  It  was  the  position  of  the 
9th  Circuit  in  Westover  versus  Smith,  and  it  is  our 
position  here. 

Now,  in  the  case  of  the  petitioner  Lawrence  Land 
Company,  we  have  an  issue  as  to  excess  profits 
taxes,  whether  the  excess  profits  taxes  should  under 
Section  430  (E)(1)  be  computed  at  the  rate  for 
second-year  corporations  or  fourth-year  [18]  cor- 
porations. Your  Honor  may  recall  that  the  second 
taxable  year  is  smaller  than  the  fourth  taxable  year 
rate,  and  of  course  petitioner  is  contending  for  the 
second  and  respondent  for  the  fourth.  This  issue 
will  turn  u]>on  the  meaning  intended  by  Congress 
to  be  given  to  the  phrase  "engaged  in  a  trade  or 
business  substantially  similar  to  the  trade  or  busi- 
ness of  the  taxpayer,"  and  relating  to  a  prior  cor- 
poration. This  is  an  attribution  section. 

The  Court:    I  don't  follow  you  on  your  situation' 
that  you  are  talking  about. 

Mr.  Shearer :  I  am  about  to  come  to  it.  This  is  a 
section  which  accepts  the  right  of  new  corporations 
in  given  cases  to  use  what  is  in  fact  their  second 
year  if  stockholders  of  that  corporation  have  owmed 
or  acquired  mthin  the  period  specified  by  the  stat-  j 
ute,  stock  of  another  corporation  which  was  en-  " 
gaged  in  a  similar  trade  or  business  to  the  trade  or 
business  of  the  taxpayer  and  which  had  an  earlier 
taxable  year. 

Tlie  Court:     Apply  it  to  this  case. 

Mr.  Sheai*(^r:  I  v^as  about  to.  In  this  case  there 
is  no  quarrel  here  at  all  about  the  facts  in  the  sense 
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that  the  control  in  this  case — the  stockholders  of 
Lawrence  Land  Company  did,  in  fact,  acquire 
within  the  prescribed  x^ci^od  of  timt^,  stock  and  had 
the  control  of  the  stock  of  J.  Richard  Company,  an 
earlier  coii^oration. 

Respondent's  position  is  that  the  rate  for  Law- 
rence [19]  must  be  computed  for  the  fourth  year 
because  had  J.  Richard  continued,  it  would  have 
been  in  the  fourth  year,  in  its  foui'tli  year  of  busi- 
ness. We  concede  that  if  Congress  intended  that  the 
word  "similar"  related  to  industry  similarity,  our 
position  is  that  what  Congi-ess,  having'  in  mind  the 
purpose  of  the  legislation  which  was  to  avoid  split- 
ting of  coi^porations  and  having  the  new  corpora- 
tions pick  up  at  a  lower  excess  profits  tax  rate  than 
those  already  in  existence,  what  Congress  was  in- 
tending to  do  there  was  to  limit  its  special  rate  for 
new  corporations  to  corporations  which  tnily 
started  a  new  business.  For  that  reason,  even 
though  concededly  J.  Richard  and  LaAvi'ence,  the 
two  coi'porations  here  involved,  were  both  in  the 
business  of  subdividing  land,  there  was  the  indus- 
try similarity,  we  mil  argue  that  the  meaning  of 
this  particular  phrase  was  related  to  a  different 
kind  of  similarity,  a  similarity  as  to  specific  busi- 
nesses. There  will  be  little  fact  produced  at  the 
trial  in  connection  with  this  beyond  the  stipulated 
facts,  since  most  of  the  underlying  facts  are  stip- 
ulated. 

The  Court:  Well,  I  think  I  will  have  to  read 
your  brief  to  understand  what  you  are  talking 
about  exactlv  there. 
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Mr.  Shearer:  I  think,  your  Honor,  this  is  the 
kind  of  issue  which  is  better  left  to  the  brief,  and  I 
don't  think  further  clarification  will  aid  in  the  trial 
because,  as  I  say,  there  will  be  very  little  in  the  way 
of  evidence  relating  to  this  issue  that  isn't  already 
in  the  stix)ulation.  [20] 

That  about  states  it.  There  are  transferee  cases, 
])ut  those  issues  have  been  stipulated.  I  do  want  to 
address  myself  to  the  stipulation  when  that  is 
offered,  Init  I  Avill  wait  until  then. 

The  Court:     All  right. 

]\Ir.  Constable:  Your  Honor,  I  have  several 
points  I  would  like  to  clear  up  before  I  offer  any 
discussion  on  the  perhaps  main  points  involved. 

We  have  entered  into  a  veiy  lengthy  stipulation 
of  facts,  and  it  was  only  just  last  night  that  we 
completed  it,  so  I  would  like  at  this  time  to  clean 
up  some  tag  ends  on  it  if  we  may. 

The  Court:  I  would  rather  that  you  go  ahead 
and  state  your  issues  before  you  start  into  matters 
pertaining  to  the  stipulation  of  facts.  I  would  like 
to  have  you  state  the  points  of  difference  on  the 
statement  of  x:»etitioners'  counsel  and  any  points  of 
agreement;  and  on  the  points  of  difference,  what 
the  basis  for  them  is. 

Mr.  Constable :  In  the  first  instance,  ref eridng  to 
all  tlie  transferee  dockets,  in  paragraph  62  of  the 
stipulation  petitioner  has  agreed  that  the  petition- 
ers in  the  transferee  cases  are  transferees  if  there  is 
a  deficiency  detemiined  to  the  coi-porations,  Avith 
the  exco])tion  of  one  petitioner,  they  have  so  agreed, 
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and  respondent  has  agreed  that  that  particular  peti- 
tioner is  not  a  transferee.  [21] 

Now,  referring  to  the  corporation  cases,  there 
are  four  corporations.  We  call  them  Rex,  Richard, 
Whittier,  and  Lawrence.  Richard  is  not  a  docketed 
case  ])ut  it  is  involved  because  of  the  valuation 
problems,  valuation  of  its  assets  as  transferred  t-o 
the  stockholders,  so  that  Richard  is  in  issue  here 
through  the  stockholders'  case.  In  all  of  the  corpo- 
rate cases,  the  water  contract,  as  petitioner  claims 
deductibility  of  the  deposits  made,  is  in  issue. 
I  think  petitioner  contends  that  these  deposits  are 
either  costs  of  goods  sold  or  in  the  alternative  they 
are  an  expense. 

The  Court:    How  is  that? 

Mr.  Consta]>le:  I  think  that  petitioner,  if  I  am 
correct,  alternatively  claims  that  the  deductions  in 
the  case  of  water  contracts  to  the  corporations  are, 
in  the  first  instance,  deductions  in  cost  of  goods 
sold. 

The  Court:    That  is  my  understanding. 
Mr.  Constable:    Yes. 

The  Court:  That  is  part  of  the  cost  of  these 
houses  that  they  sold. 

Mr.  Constable:  That  is  correct.  And  respondent 
feels  that  the  issue  is  more  properly  framed  within 
that  scope,  but  as  I  imderstand  it  now,  petitioner 
feels  that  as  an  alternative  these  matters  are  de- 
ductible as  expense. 

The  Court:    I  hadn't  so  luiderstood. 

Mr.   Shearer:     No.  To  explain  that,  we  had  so 
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[22]  pleaded  originally,  assigned  error  to  that,  but 
our  position  is,  cost  of  goods  sold. 

Mr.  Constable:  In  Whittier  Development  Com- 
pany, 51239,  there  are  two  years  involved,  but  the 
latter  year  involves  an  overassessment  and  so  is  not 

in  issue. 

The  Court:  The  petitioners'  point  is  that  this  is 
part  of  the  cost  basis,  these  payments  to  the  water 
company.  What  is  the  respondent's  position?  ^ 

Mr.  Constable :  I  am  coming  to  the  meat  of  the 
deductibility  of  the  water  deposits  now. 

The  Court:    All  right. 

Mr.  Constable :  I  think  petitioner  relies  improp- 
erly on  Burnett  versus  Logan.  For  one  thing,  in 
that  case  I  l^elieve  it  is  iron  and  not  coal,  if  I  am 
not  mistaken. 

The  Court :    I  think  that  is  right. 

Mr.  Constable :    In  that  case. 

The  Court:  My  memory  I  don't  think  would 
play  me  false  on  it,  although  that  case  was  decided 
many,  many  years  ago  and  I  haven't  looked  at  it  in 
years,  loTit  I  rather  think  it  is  iron  ore. 

Mr.  Constable:  Involved  the  Mahoney  Mine,  I 
think. 

The  Court:  At  least  that  is  my  recollection;  I 
could  be  wrong. 

Mr.  Shearer:  I  mil  stipulate  it  was  either  coal 
or  iron.  [23] 

The  Court:  It  doesn't  make  any  difference,  I 
don't  think.  It  might. 

Mr.  Constable:    No,  I  don't  think  so. 

The  Court:     It  might.  There  might  be  some  dif- 
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ference  between  mining  coal  and  mining  iron  ore, 
I  don't  know.  But  go  ahead. 

Mr.  Constable:  In  Burnett  versus  Logan  we  of 
course  had  the  question  from  the  other  standpoint. 
We  had  a  question  of  whether  or  not  certain  pay- 
ments to  be  received  in  the  future  were  income  or 
not,  and  the  case  is  perhaps  distinguishable  on  that 
point. 

The  Court:     What  is  that? 

Mr.  Constable:  The  case  is  perhaps  distinguish- 
a])lo  in  that  in  the  Burnett  v(u^sus  Logan  case  we 
had  the  question  of  whether  or  not  certain  pay- 
ments to  be  made  in  the  future,  which  were  not 
ascertainable,  Avhether  or  not  the  market  value  of 
those  payments  at  a  given  date  was  to  be  taken  into 
income.  I  believe  that  is  the  issue  in  Burnett  versus 
Logan. 

In  our  case  we  have  the  reverse  situation.  We 
have  the  question  of  whether  or  not  an  expenditure 
made  for  which  recoui^ment  is  probably  coming, 
whether  that  expenditure  is  an  allowable  deduction. 

The  Court :    Or  jiart  of  the  cost  basis  ? 

Mr.  Constable :    That  is  correct,  your  Honor. 

The  Court:  And  the  petitioner  says  they  are 
[24]  relying  on  the  cost  basis  proposition,  not  a 
deduction. 

Mr.  Constable:    All  right. 

The  Court:  Just  what  is  the  Government's  view 
of  it? 

Mr.  Constable:  Well,  your  Honor,  in  Burnett 
versus  Logan,  I  think  the  GoveiTanent  also  relies  on 
that  case  as  standing  for  one  of  the  basic  concepts 
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of  realization.  In  that  case  the  Coiu't  looked,  I  be- 
lieve, to  the  matter  of  probabilities  and  simply 
said,  "We  can  wait  and  see  in  the  case  of  this  tax- 
payer just  exactly  what  is  realized  from  this  trans- 
action," and  that  is  essentially  the  (Government's 
case  here,  that  the  expenditure  is  made  by  the 
builder,  and  rather  than  allow  him  a  deduction  as 
his  cost  in  the  year  that  it  is  made,  relying  on  the 
Logan  case,  we  feel  that  we  can  wait  until  the  ten- 
year  period  is  expired  and  at  that  time  determine 
with  absolute  accuracy  the  realization  of  the  loss  or 
the  realization  of  what  is  a  deduction  at  that  time. 

The  Court:  Well,  whatever  the  Supreme  Court 
had  in  mind  in  Burnett  versus  Logan,  the  eifect 
was  to  put  it  on  a  cash  receipts  basis,  those  sellers 
of  stock. 

Mr.  Constable:    That  is  correct,  your  Honor. 

The  Court:    All  right. 

Mr.  Constable:  In  Burnett  versus  Logan  the 
Court  is,  I  think,  establishing  the  concept  of  real- 
ization, gains  and  losses,  and  felt  that  to  invoke 
principles  of  guesswork  as  to  what  iron  would  come 
out  of  this  mine  in  the  future  was  [25]  something 
tlint,  rather  than  to  guess,  we  can  just  wait  and  see. 

The  Court:  The  so-called  valuation  experts 
v/ould  resent  that  statement  of  yours  that  that  is 
guesswork. 

Mr.  Constable:  Xov7,  iuterestingly  enough,  there 
is  a  cas(^ — what  is  a  very  popular  case^ — the  Cohan 
case  wliich,  in  addition  to  its  popular  point,  has  in 
it  a  problem  very  similar  to  our  situation  here. 
Cohan  and  Harris  were  co-owners  of  a  lease  on  the 
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Chicago  Opera  House  in  Chicago,  and  they  put 
their  own  plays  on  in  this  opera  house  undei-  the 
lease  that  they  jointly  held,  each  having  a  50  per- 
cent interest.  Time  went  on;  differences  arose,  and 
it  seemed  that  each  wanted  priority  on  his  particu- 
lar plays,  so  they  made  an  agreement  whereby 
Cohan  would  loan  Harris  $150,000  and  Han-is 
would  repay  the  $150,000  to  Cohan  from  his  share 
of  the  receipts  from  the  theater.  Now,  the  reason 
this  loan  was  made  as  part  of  their  agreement, 
Harris  would  then  give  up  all  rights  to  having  his 
plays  shown  in  the  theater.  In  other  words,  Cohan 
wanted  the  theater  exclusively,  so  he  loaned  $150.- 
000  to  Harris  so  that  Harris  could  go  out  and  fi- 
nance his  plays  in  other  l)uildings. 

Now,  there  was  no  joersonal  obligation  on  the 
part  of  Harris  to  repay  the  $150,000. 

The  Court:    Except  out  of  ])rofits. 

Mr.  Constable :  Except  out  of  the  profits  of  the 
theater.  Now,  without  getting  into  the  details  of  the 
specific  issues  involved  in  that  case,  I  think  it  holds 
that  the  [26]  $150,000  was  not  deductible  by  Cohan 
in  the  year  that  it  was  made,  and  there  we  have  a 
very  similar  situation.  We  have  the  repayment,  de- 
pendent entirely  upon  the  profits  of  the  theater. 

The  Court:  Where  and  when  was  that  case  de- 
cided ? 

Mr.  Constable:  That  was  the  Second  Circuit  in 
1930,  your  Honor,  Learned  Hand's  opinion. 

The  Court :    That  is  not  The  Cohan  case  ? 

Mr.  Constable :    That  is  The  Cohan  case. 

The  Court:    That  was  one  of  the  issues  in  it? 
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Mr.  Constable:    That  is  correct,  your  Honor. 

The  Court :  Well,  it  has  been  completely  lost  by 
the  use  of  the  other  one,  I  must  say. 

Mr.  Constable :  Now,  another  thing  that  I  think 
is  fundamentally  ^vl•ong  with  petitioners'  position 
with  regard  to  the  inchision  of  these  deposits  into 
its  cost  of  goods  sold  is  that  they  are  confusing 
what  is  a  contingent  liability  with  what  is  an  abso- 
lute liability  but  payments  to  be  ascertained.  I  don't 
want  to  say  payments  contingent,  but  perhaps  that 
is  it,  that  here  we  have  an  absolute^ — we  have  not  a 
contingent  liability.  We  have  a  fixed,  determined 
liability,  1:>ut  the  payments  are  imceii:ain. 

The  Court :    What  is  the  difference  1 

Mr.  Constable:  Well,  I  thinly  this,  your  Honor. 
I  don't  want  to  rely  on  what  our  brother  accounts 
to  in  connection  with  matters  like  this,  but  there 
they  go  to  great  [27]  lengths  in  distinguishing  be- 
tween a  situation  where  a  man  has  an  actual  lia- 
bility that  exists  as  such  but  they  don't  know  how 
much  it  is;  in  that  case  they  don't  call  that  a  con- 
tingent liability.  They  call  it  an  existing  liability 
and  set  up  a  reservation  of  earnings  or  surplus  of 
the  corporation  against  that  existing  liability.  They 
do  not  call  it  contingent.  Rather,  a  contingent  lia- 
bility is  the  type  where,  oh,  an  action  is  instituted 
for  certain  damages.  There,  in  that  instance,  the 
liability  is  not  established.  But  in  our  case  we  have 
an  existing,  binding,  contractual  liability  for  repay- 
ment. The  amoimt  of  payment,  it  is  true,  is  uncer- 
tain, and  I  mil  certainly  admit,  from  a  sheer  eco- 
nomic standpoint,  there  is  a  cei-tain  loss  involved 


i 


Commissioner  of  Internal  Revenue  147 

because  we  have  a  non-interest  bearing  loan,  so  to 
speak,  and  economically  if  you  loan  $100  to  Ix; 
]'e])aid  over  ten  years  at  ten  dollars  a  year,  you 
have  certainly  made  a  l>ad  investment.  But  of 
course  we  are  concerned  with  the  legal  aspects  and 
not  the  economic  aspects  of  the  case. 

The  Court:  As  I  followed  petitioner,  x)etitioner 
was  applying  Burnett  versus  Logan  to  the  cases  of 
the  individual  stockholders  upon  dissolution  of  the 
corporation,  and  wasn't  referring  to  it  with  respect 
to  the  effect  and  nature  of  a  payment  in  the  first 
instance  by  the  corporations  to  the  water  company. 
I  don't  know  whether  I  follow  you  or  not,  because 
you  haven't  divided  the  two  too  definitely. 

Mr.  Constable:  I  have,  your  Honor,  been  direct- 
ing [28]  my  attention  until  this  point  to  the  matter 
of  inclusion  of  these  costs  in  the  cost  of  goods  sold. 

The  Court:  I  see.  All  right.  Now,  what  about  the 
individual  stockholders  ? 

Mr.  Constable :  At  that  point  I  may  say  that  the 
petitioner  is  correct,  that  the  respondent's  deter- 
mination of  the  fair  market  value  of  the  contracts 
to  the  individual  stockholders  is  approximately  50 
percent  of  what  is  the  remaining  face  value  of  the 
contracts  at  the  time  of  dissolution.  In  other  words, 
the  respondent  has  taken  the  initial  deposit,  de- 
ducted what  has  been  refimded,  which  gives  the  re- 
maining amount  which  can  be  recovered. 

The  Court:  Some  of  the  amounts  paid  already 
have  been  recovered  at  the  time  of  dissolution? 

Mr.  Constable:    That  is  correct. 
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The  Court:  I  hacbi't  heard  of  that  before.  On 
what  basis  were  they  paid  back  % 

Mr.  Constable:  Well,  our  stipulation  of  fact  is 
very  lengthy  on  that  point.  It  goes  into  all  of  the 
refunds  that  were  made  and  the  dates  that  they 
were  paid. 

The  Court:  Just  generally  why  were  they  paid 
back? 

Mr.  Constable:  Well,  your  Honor,  people  moved 
into  the  homes  and  began  using  the  water,  and  they 
paid  their  water  bill,  and  the  water  company  then 
refimded  the  deposit. 

The  Court:    You  mean  some  of  them  had  used  it? 

Mr.  Constable :    That  is  correct.  [29] 

The  Court:  The  anticipated  amount  or  required 
amount  of  water  within  the  two-year  period,  or 
was   it   just   ratably   refmided? 

Mr.  Constable :  No,  your  Honor,  the  full  amounts 
were  not  repaid. 

The  Court:  I  understand  that,  that  is,  the  full 
amount  that  the  corporation  paid  out.  But  was 
it  a  pro  rata  part  or  what,  according  to  the  use 
of  water,  or  what? 

Mr.  Constable:  Well,  your  Honor,  the  contracts 
pro^dded  that  the  water  company  will  repay  this 
deposit  on  the  basis  of  one-third  or  in  some  con- 
tracts 35  per  cent  of  the  gross  revenue  that  it  re- 
ceives from  these  particular  water  users. 

The  Court:  And  then  have  to  wait  until  the  en( 
of  the  ten-year  period? 

Mr.  Constable:    No. 
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The  Court:  Or  till  enough  water  was  used  to 
cover  the  full  amount? 

Mr.  Constable:     That  is  correct. 

The  Court:    I  see. 

Mr.  Constable:  It  may  be  well  at  this  point  to 
give  what  I  think  is  perhaps  one  of  the  critical 
clauses  in  these  contracts.  There  are  several,  and 
I  will  select  one  that  I  think  is  tj^ical. 

For  the  smn  of  $14,000,  the  deposit,  the  water 
company  agrees  to  extend  pipe  lines  for  the  service 
of  water  to  the  [30]  petitioners'  tracts,  and  going 
on,  "*  *  *  Refunds  of  the  sum  advanced  will  be 
made  in  the  amount  of  35  per  cent  of  the  gross 
revenue  derived." 

I  might  say,  your  Honor,  this  is  a  contract  now 
between  the  water  company  and  the  builder. 

The  Court:     Yes. 

Mr.  Constable:  "Refimds  of  the  sum  advanced 
will  be  made  in  the  amount  of  35  per  cent  of  the 
gross  revenue  derived  from  the  sale  of  water  to  oc- 
cupants of  said  subdivision  for  a  period  not  to 
exceed  ten  years  from  the  date  of  completion  of 
the  main  extension.  Refunds  shall  cease  at  the 
time  the  entire  amount  has  been  repaid  should  this 
occur  prior  to  tlie  expiration  of  the  said  ten-year 
period." 

The  Court:  Tn  other  words,  as  water  was  used 
they  immediately  started  getting  pai^  of  the  money 
back,  is  that  correct? 

Mr.  Constable:  That  is  correct,  your  Honor. 
Now,  there  is  in  each  instance  an  imderstandable 
lag  between  the  period  that  the  deposit  was  made 
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and  which  refunds  came  in  because  the  installation 
of  the  water  mains  is  one  of  the  first  things  done  in 
a  subdivision,  and  the  deposit  was  made  when  the 
mains  were  installed,  so  there  naturally  was  a  lag 
during  which  time  the  homes  were  built,  sold,  and 
the  people  moved  in  and  started  using  water. 

The  Court:  How  did  the  petitioner  treat  those 
[31]   amounts  that  they  get  back? 

Mr.  Constable:    Well 

The  Court:    In  these  years? 
Mr.  Constable:    We  have  stipulated  to  that  too. 
AVhile    the    corporations    were    in    existence,    they 
picked  up  these  refunds  as  a  credit  to  their  cost  of 
houses  sold. 

The  Court:  They  entered  the  amounts  paid  to 
the  Avater  company  on  their  books  as  part  of  the 
cost  of  houses  sold? 

Mr.  Shearer :    That  is  correct. 
The  Court:     And  then  credited  this  back  as  a 
recoveiy  on  that,  is  that  correct? 

Mr.  Constable :  That  is  correct.  Now,  after  the 
corporations  were  dissolved  and  the  contracts  were 
in  the  hands  of  the  stockholders,  the  stockholders— 
none  of  them— reported  any  of  the  refunds  as  in- 
come until  in  about  December,  1952  or  January, 
1953  they  filed  amended  returns  for  the  year  1951 
and  picked  up  all  the  refunds  that  they  had  re- 
ceived to  December  31,  1951. 

The  Court :    What  are  our  years  ? 
Mr.   Constable:     Our  year   on   the   stockholders 
with  regard  to  the  valuation  is  1950. 
The  Court:     1950? 
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Mr.  Constable:     Yes. 

The  Court :  What  are  the  years  for  the  corpora- 
tion? 

Mr.  Constable:  There  are  varying  dates,  your 
[32]  Honor,  running  from  June  30,  1950 — I  am 
giving  you  now  the  last  fiscal  period — June  30, 
1950  to  December  31,  1950. 

The  Court:    All  right. 

Mr.  Constable:  Within  the  last  sijc  months  of 
1950. 

Now,  I  think  at  this  time,  your  Honor,  while  I 
am  on  the  matter  of  water  contracts,  our  pleadings 
in  many  instances,  many  of  the  dockets  refer  to 
these  refimds  as  contingent,  and  I  have  talked 
with  Mr.  Shearer  and  he  has  no  objection,  and 
informed  me  that  it  will  not  make  a  material  differ- 
ence in  his  case  if  I  be  permitted  to  amend  certain 
sections  of  our  answers  by  merely  striking  the  word 
"contingent."  I  can  read  those  docket  numbers 
and  paragi'aph  numbers  into  the  record. 

The  Court:     You  better  do  it. 

Mr.  Shearer:  Perhaps  counsel's  statement  to  me, 
to  which  I  answered  "Yes",  was  not  audible.  I 
said,  "I  have  no  objections." 

Mr.  Constable:  Then  I  will  move  to  amend  the 
respondent's  answer  by  striking  the  word  "con- 
tingent" as  it  appears  in  the  following  paragraphs 
of  the  following  docket  numbers: 

Docket  51231,  paragraph  5  (e),  51232,  5  (e), 
51234,  51235,  51236,  51237,  51238,  paragraph  5  (f) 
for  all  those  dockets.  Docket  51239,  docket  51210, 
51241,  51242,  paragraph  5  (e),  for  all  those  dockets. 
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51226,  paragraphs  5  (j),  5  (v),  5  (x),  5  (hli),  5  (rr), 
5  (tt),  docket  51228,  paragraphs  5  (k),  5  (w),  5  (y), 
5  (ii),  5  (ss),  5   (im);  51229,  paragraph  5   (k),  5; 
(w),   [33]   5   (y);  docket  51230,  paragraph  5   (e)  y^ 
51233,  paragraph  5  (f). 

That  is  the  end  of  my  motion,  your  Honor. 
The  Court :  The  motion  will  be  granted. 
Mr.  Constable:  Now,  your  Honor,  with  thej 
Court's  permission  I  mil  leave  the  matter  of  in- 
cludibility  of  these  deposits  into  cost  in  the  indi-j 
vidual  stockholders'  cases  with  regard  to  the  valua- 
tion problem  of  the  water  contracts;  as  was  stated,! 
respondent  discoimted  the  remaining  face  value  at 
the  date  of  dissolution  to  50  per  cent,  approxi- 
mately, and  determined  that  that  was  the  fair  mar- 
ket value. 

The  Court:  What  effect  did  he  give  that  in  his 
determination  of  deficiency  and  inclusion  of  in- 
come'? 

Mr.  Constable:  Those  items  v^ere  then  included 
as  long-term  capital  gains. 

The  Court:  As  part  of  the  property  value  re- 
ceived upon  dissolution  of  the  corporation  in  ex- 
change for  the  stock? 

Mr.  Constable:     That  is  correct,  your  Honor. 
The  Court:    All  right. 

Mr.  Constable:  In  the  valuation  case,  again, 
your  Honor,  I  feel  that  if  the  corporation  cases 
fall  with  regard  to  the  inclusion  of  the  deposits 
in  their  cost,  it  probably  will  be  that,  that  is,  if 
those  parts  are  includible  in  their  costs,  then  I 
think  we  will  still  have  the  issue  of  valuing  what 
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remains  of  the  contracts  to  the  stockholders.  I 
think  that  is  nn questioned.  There  is  no  doubt 
about  that.   [34] 

That  is  all  I  intend  to  offer  in  my  opening  state- 
ment on  the  water  contracts  unless  the  Court  wishes 
to  hear  more. 

The  Court:  Well,  I  want  to  ask  counsel  for  the 
petitioner:  The  respondent  in  his  determination, 
as  I  understand  it,  has  ])laced  the  amount  in  com- 
puting the  receipts  from  liquidation  of  the  cor- 
poration in  respect  to  these  water  main  matters  at 
50  per  cent? 

Mr.  Shearer:     Yes,  your  Honor. 

The  Court:  Now,  assuming  that  the  Court  con- 
cludes that  the  argument  or  contention  relying  on 
Logan  versus  Burnett,  and  Westover  versus  Smith, 
is  not  well  taken,  is  the  petitioner  contesting  the 
50  per  cent  determination? 

Mr.  Shearer:  We  are  not  conceding  it,  your 
Honor,  l)ut  we  recognize  we  will  not  have  met  our 
burden  in  overcoming 

The  Court:    You  what? 

Mr.  Shearer:  We  do  not  concede  it,  but  we  rec- 
ognize that  we  will  not  have  met  our  burden  in 
connection  v^^ith  the  presumption. 

The  Court:  All  right.  In  other  words,  you  don't 
intend  to  put  on  any  proof? 

Mr.  Shearer:  Not  valuation  with  respect  to  that 
point. 

The  Court:  All  right.  You  may  go  ahead,  Mr. 
Constable.  [35] 

Mr.  Constable:    The  stipulation  of  fact,  I  think, 
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trims  the  issuers  down  very  clearly.  Giving  the 
Court  an  example,  we  have  taken  each  docket  and 
specifically  outlined  what  there  remains  for  the 
Court  to  find  in  that  particular  docket. 

That  is  all  I  have  mth  respect  to  the  corpora- 
tion dockets. 

I  might  touch  on  the  excess  profi.ts  problem.  I 
think  there  the  particular  law  involved  is  not  so 
much  a  rate  as  it  is  a  ceiling  on  a  rate,  and  Con- 
gress intended  to  take  new  corporations  and  as  they 
came  into  existence,  fulfilling  certain  qualifications 
as  a  nev\^  corporation,  then  to  give  them  a  ceiling  on 
their  excess  profits  tax,  and  if  they  came  into  exist- 
ence during  the  period  between  about  '45  and  '50, 
with  certain  other  qualifications  they  then  could 
become  new  corporations.  And  if  they  were  one 
year  old,  the  ceiling  was  5  per  cent.  If  they  were 
two  years  old,  it  is  still  5.  If  -they  are  three  years 
old,  it  goes  up  to  8,  and  if  they  are  four  years  old 
the  ceiling  is  11,  and  at  'five  years  old  it  goes  up  to 
14  per  cent. 

The  issue  involved  was,  was  Lawrence  Land 
Company  a  second-year  corporation  or  a  fourth- 
year;  that  is,  was  it  two  years  old  or  four  years 
old.  Respondent  is  contending  that  it  is  four  years 
old  and  hence  entitled  to  only  a  higher  ceiling. 

The  Court:     It  was  actually  organized 

Mr.  Constable:  It  was  actually  incorporated  in 
March  of  '49.  [36] 

The  Court:  And  had  been  in  existence  in  this 
taxable  year;  it  was  in  its  first  year,  is  that  the 
idea,  as  far  as  that  corporation  itself  is  concerned? 
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Mr.  Constable :  Your  Honor,  the  period  involved 
for  Lawrence  is  March  1,  1950  to  December  31, 
1950. 

The  Court:     I  see. 

Mr.  Constable:  The  corporation  was  formed  in 
March  of  '49. 

The  Court:    I  see. 

Mr.  Constable:  Now,  the  law  also  provides  that 
where  we  have  common  control  of  several  corpora- 
tions, it  can  ])e  that,  as  for  example  here,  Law- 
rence, if  Whittier  and  Richard  and  Rex,  the  otlier 
corporations  are  similarly  controlled  hy  the  same 
parties,  then  it  may  be  that  if  these  corporations 
are  engaged  in  a  trade  or  business  substantially 
similar  to  the  trade  or  business  of  the  taxpayer 
corporation,  then  the  foiiiiation  date  of  the  earliest 
of  the  corporations  will  be  used  in  determining 
what  ceiling  on  the  excess  profits  tax  is  applied. 

The  Court:     Yes. 

Mr.  Constable :  And  the  facts,  I  don't  think  they 
are  in  dispute.  On  tliis  issue  I  frankly  am  not  too 
clear  on  what  Mr.  Shearer's  position  is.  I  think 
he  is  probably  going  to  argue  the  matter  of  law. 

The  Court:  He  had  some  reference  to  Richard, 
but  I  was  never  able  to  miderstand  what  it  was. 

Mr.  Constable:  Well,  your  Honor,  I  believe  the 
issue  is  in  relation  to  Lawrence,  Docket  51233. 

The  Court:  That  is  right.  But  in  connection 
with  that  he  was  referring  to  Richard.  Now,  just 
what  the  reference  was,  I  don't  know. 

Mr.  Constable:  His  reference  there,  I  think  the 
evidence  will  show,  from  the  stipulation  of  facts, 
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that  Ricliard  was  iiicorijorated  back  in  July,  July 
10,  1947  and  commenced  doing  business  on  about 
that  date.  So  that  respondent  has  made  the  deter- 
mination that,  because  Richard  Avas — ^began  in  '47 
and  because  Richard  and  the  other  companies  were 
commonly  owned  and  in  a  similar  business,  then 
Lawrence  is  a  four-year-old  corporation. 

The  Court:  I  see.  That  was  respondent's  deter- 
mination ? 

Mr.  Constable:     That  is  correct,  your  Honor. 

The  Court:  All  right.  And  he  was  contending 
that  Richard's  period  of  existence  has  no  applica- 
bility to  Lawrence  for  the  purpose  of  this  provi- 
sion of  the  statute? 

Mr.  Constable:    Well,  as  I  take  it  now 

The  Court :    We  will  ask  him.    Is  that  right  ? 

Mr.  Shearer:  My  position  is  that  it  depends  on 
what  Congress  meant  by  the  word  "similar." 

The  Court :  I  am  not  asking  you  that.  I  mider- 
stand  that.  But  your  position  actually  is  that  Rich- 
ard doesn't  control  Lawrence?  [38] 

Mr.  Shearer:  No,  no.  I  was  narrowing  the  def- 
inition of  the  issues  simply  to  the  word  "similar" 
because  we  have  conceded  that  Richard  was  earlier 
incor])orated  and  that  the  controlling  factors  ex- 
isted, and  their  only  escape  is  the  similarity  of 
business. 

The  Court:  Well,  I  don't  know  why  you  resist 
the  simple  statement  of  matters,  but  if  the  statute 
and  the  interpretation  of  the  statute  and  the  word 
"similar"  is  as  respondent  contends,  then  do  you 
concede 
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Mr.  Shearer:    We  concede,  yes. 

The  Court:     Concede? 

Mr.  Shearer:     Yes. 

The  Court:  But  in  the  situation  you  contend 
that  the  statute  is  not  read  that  way  and  thereby 
Richard  has  nothing  to  do  with  Lawrence? 

Mr.  Shearer:     Yes,  your  Honor. 

Tlie  Court:     That  is  all  I  was  asking. 

Mr.  Shearer:  I'm  sorry.  I  think  the  word  "con- 
trolled"  

The  Court:  I  wasn't  asking  anything  about 
whether  you  were  right  or  the  respondent  is  wrong 
on  the  interpretation  of  the  statute.  I  was  just 
trying  to  get  the  point  of  dispute. 

Mr.  Shearer:  The  word  ''controls"  happens  to 
be  used  in  that  particular  section,  and  I  now  see 
that  your  Honor  was  referring  to  control  in  a  dif- 
ferent sense  when  he  directed  his  question.  [39] 

The  Court:  I  wasn't  referring  to  control  at  all. 
I  was  assuming  a  situation  one  way  and  then  the 
other  so  I  could  understand  what  your  differences 
were.    All  right,  anything  more  on  that  point? 

Mr.  Constable:  No,  your  Honor.  That  I  think 
winds  it  up. 

The  Court:  Now,  unless  there  is  something  else 
relating  to  the  corporation  you  better  give  me  the 
respondent's  position  about  the  issue  in  the — ^^vhat 
is  it — the  Gersten  case,  on  the  divorce  and  remar- 
riage and  joint  return  question. 

Mr.  Constable:  Well,  respondent's  position  on 
that  one,  your  Honor,  is  very  simple:  I  think  we 
can  show  on  brief — ^I  have  been  unable  to  stipulate 
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with  petitioner— that  the  divorce  and  marriage  in 
Mexico  were  invalid  in  California.  Respondent's 
position  is  that  the  petitioner  was  not  married  to 
this  woman  for  purposes  of  filing  his  Federal  in- 
come tax  return  at  the  end  of  1950. 

I  think  petitioner's  statement  that  the  Govern- 
ment should  not  intrude  into  the  matrimonial  ques- 
tions is  entirely  incorrect  because  the  statute  places 
a  tremendous  burden  on  the  respondent  to  deter- 
mine just  who  are  entitled  to  file  under  the  joint 
return  provisions. 

The  Court:     That  is  based  on  whether  they  are 
married  or  not  at  the  end  of  the  year,  isn't  it? 
Mr.  Constable :    That  is  correct,  your  Honor.  [40] 
The  Court:    That  is  a  Federal  statute? 
Mr.  Constable:     Yes.     We  have  stipulated  that 
the  parties  to  that  Mexican  marriage  and  divorce 
were  residents  of  California  during  1950.    I  would 
like  to  offer  to  stipulate  that  they  were  also  domi- 
ciled in  California. 

Mr.    Shearer:      I    think   without    question   they 
were. 

The  Court:     All  right. 
Mr.  Shearer:     So  stipulate. 

Mr.  Constable:    In  regard  to  the  transferee  pay- 
ment, that  is  in  Docket  51227. 

The  Court:     Is  that  the  one  Avhere  there  was  a 
question  about  the  deductibility  for  interest? 
Mr.  Constable:    That  is  correct,  your  Honor. 
The  Court:    Well,  I  think  the  petitioners'  coun- 
sel referred  to  the  proposition 
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Mr.  Constable:  I  am  trying  to  locate  the  90- 
Day  Letter. 

The  Court:  Oh,  I  see.  Do  you  have  that  docket 
niunber  ? 

Mr.  Shearer:     Tliat  is,  the  first  docket? 

The  Court:     51227. 

Mr.  Shearer:    26. 

The  Court:     27. 

Mr.    Shearer:     Oh,   27   then. 

Mr.  Constable:  In  that  issue  petitioner  and  Rob- 
bins  [41]  were  involved  in  litigation  wherein  they 
were  alleged  to  be  transferees  of  a  certain  organiza- 
tion, and  it  seems  that  petitioner  Gersten  made  a 
payment  in  connection  with  that  transferee  lial)il- 
ity.  Now,  in  1949  when  the  payment  in  question 
was  made,  we  have  stix^ulated  that  at  a  certain  date 
the  other  party,  Robbins,  w^as  insolvent.  And  so 
respondent  determined  that  half  of  the  amount 
paid  by  petitioner  Gersten  was  a  non-business  bad 
del)t  which  is  to  be  treated  as  a  short-tenn  capital 
loss. 

Now,  that  particular  amount,  for  examj^Je,  the 
payment  was  forty-seven  hundred  odd  dollars.  Re- 
spondent determined  that  half  of  that  belonged  to 
Robbins,  was  Robbins'  liability,  paid  by  petitioner 
Gersten  when  Robbins  was  insolvent.  Therefore, 
half  of  the  $4,700  $2,300  is  a  non-business  bad  del^t 
of  petitioner  Gersten,  and  to  lie  treated  as  a  short- 
term  capital  loss. 

Now,  with  regard  to  that  part  of  the  $4,700  which 
applied  to  petitioner  Gersten,  respondent  held  that 
that  part  of  it  which  related  to  other  than  interest 
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in  the  payment,  which  was  $1,700,  is  a  long-term 
capital  loss,  and  treated  it  accordingly;  and  that 
the  difference  between  petitioner  Gersten's  one-half 
of  the  $4,700,  which  was  $2,300,  the  diffcronc^^  ho- 
tween  the  $1,700  which  respondent  treated  as  a  long- 
term  capital  loss  and  the  $2,300,  or  630,  Avhich  was 
interest,  was  allowed  as  a  deduction  for  interest 
paid.     Now,  that's  the  basis.  [42] 

The  Court:  Respondent  didn't  allow  the  portion 
of  the  interest  that  was  applicable  to  the  other 
man's  part  of  it,  did  he? 

Mr.  Constable:  No,  your  Honor.  Respondent 
took  the  entire  amount,  the  entire  one-half  ap- 
plicable to  Robbins,  alid  treated  it  as  a  loan  to  Rob- 
bins  and  as  a  bad  debt  and  treated  it  as  a  short- 
term  capital  loss. 

The  Court:  Well,  you  gentlemen  are  going  to 
have  your  work  cut  out  for  you  on  briefs  on  that 
point  because,  whereas  it  didn't  used  to  make  any 
difference,  now  with  all  the  scrambling  over  capital 
treatment,  capital  gains  and  capital  loss  treatment, 
a  lot  of  new  contentions  and  some  ncAV  philoso- 
phies are  creeping  in. 

The  one  comparable  situation,  early,  was  the 
matter  of  bank  stock  assessments,  where  a  bank 
went  insolvent;  originally  it  didn't  make  too  much 
difference.  Even  though  everything  was  gone,  they 
didn't  have  anything  left  when  the  assessment  was 
paid.  It  was  a  loss  and  that  was  that.  In  more 
recent  years  tliere  has  been  quite  a  scramble  over 
whether  or  not  that  should  be  treated  as  part  of 
the  cost  of  stock  when,  as  a  matter  of  fact,  they 
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knew  when  they  were  paying  it  they  weren't  ac- 
quiring anything,  because  what  they  were  supposed 
to  be  acquiring  was  already  gone.  AVe  have  had 
cases  on  that  from  that  angle,  and  my  recollection 
is  that  Murphy  group,  I  believe,  and  some  others 
about  that  time;  we  held  that  cost  of  stock.  [43] 
On  the  other  hand,  in  the  case  of  a  deceased  j)o- 
tential  debtor  in  the  Agnes  Fox  case,  the  Second 
Circuit  was  of  a  view  that  since  the  man  was  dead 
and  the  pajrment  was  a  payment  after  secondary 
oliligation,  that  it  was  a  payment  to  protect  prop- 
erty and  was  a  loss,  and  came  under  that  provi- 
sion of  the  statute  and  not  under  the  theoretical, 
arising  from  a  debt  and  a  bad-debt  loss. 

So  as  to  just  where  the  courts  are  going  to  come 
out  and  what  is  going  to  be  settled  law  on  it,  I  am 
frank  to  say  I  don't  knoAv  as  yet,  so  you  gentlemen 
will  be  expected  to  enlighten  the  Court  \Yiih  every- 
thing that  there  is  on  it,  in  this  modem  attitude, 
that  is,  the  current  attitude  toward  these  questions. 

Mr.  Constable:  Now,  in  Albert  Gersten  51226 
there  is  a  point  there  I  think  we  should  mention, 
your  Honor.  The  parties  have  agreed  to  do  some- 
thing that,  in  their  stipulation,  I  am  not  sure  we 
can  do  without  permission  of  the  Court. 

In  the  stipulation,  paragrapli  57,  we  say  that  ]wf\- 
tioner  reported  his  one-half  interest  in  land  received 
from  the  liquidation  of  Rex  Tjand  Company,  re- 
ferred to  herein  as  paragraphs  36  and  37  of  the 
fair  market  value  of  $118,000.  Now,  this  land  is 
something  that  was  distributed  to  the  stockholders 
at  the  time  of  dissolution  of  one  of  these  coiT^ora- 
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tions,  Rex,  in  addition  to  the  contracts  that  were 
distributed.  Now,  the  vahie  of  118,000  was  re- 
ported. The  notice  of  deficiency  does  not  disturb 
that  vakiation  and  the  petition  doesn't  disturb  [44] 
it.  However,  we  are  agi'eed  in  ou.r  stipuhition  to 
change  it :  that  is,  we  are  agreed  to  raise  the  issue, 
to  allow  the  issue  to  be  raised,  decrease  the  vakia- 
tion to  $107,675.  In  other  words,  v/e  are  raising 
the  issue  and  then  agreeing  on  it,  and  I  am  not 
sure  whether  we  need  the  Court's  permission  or 
not.  It  is  something  that  will,  if  granted  by  the 
Court,  he  taken  into  account  under  Rule  50. 

The  Court:  I  don't  see  what  the  Court  has  to 
do  about  it,  if  you  fellows  agree  that  that  is  what 
it  is. 

Mr.  Constable:  My  point  v/as,  the  issue  has 
never  been  raised  and  we  wanted  to  make  clear 
that  we  are  making  it  part  of  the 

The  Coui^t :    I  would  have  no  problem  about  it. 

Mr.  Constable:  That  problem  is  also  common 
in  51228. 

The  Court :  Particularly  since  you  say  you  have 
raised  it  and  agreed  on  the  disposition  of  it. 

Mr.  Constable:    That  is  correct,  your  Honor. 

The  Court:     All  right. 

Mr.  Constable :  Now,  in  the  stockholders'  dockets, 
51226,  51228,  51229,  there  is  a  little  tag  end  that 
hasn't  been  agreed  upon,  and  I  think  Mr.  Shearer 
will  stipulate  that  in  the  notice  of  deficiency,  page 
3,  attached  to  the  petition  in  Docket  51226  the 
determination  relative  to  the  refundalole  deposit  of 
!^378  in  item  2,  and  the  determination  as  to  the 
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value  of  a  State  tax  claim  of  $126.80  in  item  3  are 
conceded  [45]  by  the  petitioner. 

Mr.  Hliearer:  Yes,  your  Honor.  But  let  the  rec- 
ord be  clear  that  that  refundal^Ie  dc^x^^^'-^it  has  noth- 
ing to  do  with  the  payment  in  connection  with  the 
San  Gabriel.  That  phrase  has  been  used  before  in 
connection  with  that. 

The  Court:  All  right,  the  record  will  show  the 
agreement. 

Mr.  Constable:  In  Docket  51228,  referring  to 
the  deficiency  notice  attached  to  the  petition  in  that 
docket,  page  4,  respondent  offers  to  stipulate  that 
petitioner  concedes  the  refundable  deposit  item  of 
$378  and  the  State  tax  claim  item  of  $126.80  re- 
ferred to  in  item  A  on  page  4. 

Mr.  Shearer:     So  stipulated. 

The  Court:  That  is  comparable  to  the  other 
one? 

Mr.  Shearer:    Yes,  your  Honor. 

Mr.  Constable:  In  Docket  51229,  similarly,  re- 
spondent offers  to  stipulate  that  in  the  notice  of 
deticiency  attached  to  the  petition  in  that  docket, 
page  2,  the  determination  Avith  regard  to  the  re- 
fundable deposit  of  $189  in  item  A  is  correct. 

Mr.  Shearer:     So  stipulated. 

The  Court:     All  right. 

Mr.  Constal^le :  Now,  your  Honor,  I  have  another 
little  item.  Respondent  offers  to  stipulate  that  on 
or  about  March  13,  1950  a  contract  marked  Ex- 
hibit 4  was  entered  into  l^etween  AAHiittier  Develop- 
ment Company  and  San  Gabriel  Y alley  Water  [46] 
Company  which  concerned  the  installation  of  water 
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pipe  lines  to  tract  No.  14001.  This  contract  is 
referred  to  on  the  books  of  the  water  company  as 
Job  No.  603  W,  and  that  a  transcript  of  the  241 
ledger  of  the  San  Gabriel  Valley  Water  Company 
for  Job  No.  603  W  is  as  sho^A^l  on  what  is  marked 
Exhibit  8. 

That  is  the  end  of  the  offer  to  stipulate. 

Mr.  Shearer:  In  that  comiection,  your  Honor, 
I  will,  subject  to  the  language  that  appears  at  the 
beginning  of  the  written  stipulation,  reser^dng  the 
right  to  object  to  the  materiality,  join  in  the  stipu- 
lation. 

The  Court:  In  other  words,  you  agree  to  the 
correctness  of  it  but  reserv^e  the  right  to  object 
on  the  gromid  that  it  is  immaterial? 

Mr.  Shearer:    Yes,  your  Honor. 

The  Court:     Very  well. 

Mr.  Constable:  Your  Honor,  it  may  be  that  in 
brief  the  parties  or  one  of  them  may  wish  to  argue 
in  term.s  of  present  values  of  annuities.  For  the 
record  I  would  like  to  make  an  offer  to  stipulate 
to  ]\Ir.  Shearer  very  ])riefly  on  the  present  value 
of  an  annuity  subject  to  his  checking  it  later. 

The  Court:  What  do  amuiities  have  to  do — you 
mean  present  value  of  a  dollar  on  a  given  date  ? 

Mr.  Constable:  The  present  value,  your  Honor, 
of  an  amuiity  payable  over  a  period  of,  say,  nine 
years. 

The  Court :    Well,  go  ahead  with  your  statement. 

Mr.  Constable:  Respondent  offers  to  stipulate 
that  the  present  value  of  the  dollar  per  anmun  for 
a  period  of  nine  years,  leased  upon  interest  earn- 


(Jommissionrr  of  Internal  Revenue  165 

ings  at  the  rate  of  5  per  cent,  is  $7,108,  and  the 
present  vahie  of  70  cents  per  annum  for  a  period 
of  nine  years  at  5  ])er  cent  interest  is  $4.97.  The 
offer  to  stipulate  is  made  into  the  record  for  tlie 
purpose  of  encouraging  counsel  for  the  petitioner 
to,  at  a  date  su])sequent  to  trial  and  hefore  hriefs, 
agree  on  this  present  value  or  other  present  values. 

That  is  the  end  of  the  offer  to  stipulate. 

Mr.  Shearer:  I  would  like  to  reser^-e  answer. 
I  am  not  prepared  to  make  that  stipulation  at  this 
time.     I  am  not  sure- — — 

The  Court:  I  think  you  hetter  get  together  and 
let's  get  it  settled  one  way  or  the  other  by  the  end 
of  the  trial. 

Mr.  Shearer:     I  think  so,  your  Honor. 

The  Court:    All  right. 

Mr.  Constable:  One  matter,  your  Honor:  I 
don't  know  yet  whether  I  am  going  to  be  required 
to  call  an  expert.    I  don't  think  so  and  I  hope  not. 

The  Court:     What  does  that  have  reference  to? 

Mr.  Constable:  Well,  your  Honor,  there  has 
been  soine  reference  made  that  we  can  finish  this 
case  today,  and  I  think  we  may  be  able  to.  How- 
ever, my  expert  can  not  be  here  until  Monday.  [48] 

The  Court :  I  won't  have  any  room  for  liim  Mon- 
day. I  might  have  room  for  him  tomorroAV  if  we 
have  to. 

Mr.  Constable:  That  would  be  agreeable  with 
me  if  it  would  be  agreeable  mtli  Mr.  Shearer. 

Mr.  Shearer:    It  is  agreeable  mth  me. 

The  Court:  We  will  have  to  see  what  the  situa- 
tion is.    What  do  you  want  an  expert  for  ? 
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Mr.  Constable:  Your  Honor,  as  my  case  stands, 
I  don't  think  that  I  will  need  one,  but  I  don't  know 
what  Mr.  Shearer  is  going  to  do. 

The  Court:    What  is  it  you  are  going  to  value? 
Mr.  Constable:     I  am  going  to  attempt  to  value 
notliing,    because    we    have    our    presumption,    of 
course.     But  I  don't  know  what  Mr.   Shearer  is 
going  to  offer. 

The  Court :  Let's  cross  the  bridge  when  we  come 
to  it. 

Mr.  Constable:    Very  well. 

One  remaining  item  in,  for  example.  Docket 
51228  at  paragraph  5  (h).  Well,  I  think,  your 
Honor,  in  view  of  the  discussion  with  counsel,  that 
my  remarks  just  made  with  relation  to  Docket 
51228  can  be  stricken. 
The  Court:    All  right. 

Mr.  Constable:  We  prepared  about  80  para- 
graphs of  facts,  your  Honor,  and  I  forgot  the 
simple  fact  of  putting  in  the  returns.  At  this  time 
I  would  like  to  stipulate  that  the  [49]  returns  for 
the  individual  petitioners  may  be  received  into  e^n.- 
dence  as  follows:  Albert  Gersten,  Lucille  Gersten, 
1949,  Exhibit  Q;  Albert  Gersten,  Bernice  Ann  Ger- 
sten, 1950,  Exhibit  R;  Myi'on  P.  Beck  and  Ami  H. 
Beck,  1949,  Exhibit  S;  Myron  P.  Beck,  Ann  H. 
Beck,  1950,  Exhibit  T;  Milton  Gerston  and  Mary 
Gersten,  1950,  Exhibit  U. 

That  is  the  end  of  that  offer  to   stipulate.     Is 
that  so  stipulated? 

Mr.  Shearer:     I  so  stipulate.     Because  I  don't 
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know  the  purpose  of  the  proposed  Exhibit  S,  I 
will  reserve  the  right  to  object  to  its  materiality. 

The  Court:    All  right. 

Mr.  Constable:  S  is  a  return  for  the  year  in 
which  a  determination  is  made,  your  Honor,  but 
not  contested. 

The  Court:    I  see. 

Mr.  Constable:  Another  offer  to  stipulate:  Re- 
spondent offers  to  stipulate  that  on  or  about  Janu- 
ary 20,  1953  petitioners  Albert  and  Lucille  Gersten 
and  petitioners  Myron  P.  and  Ann  H.  Beck  signed 
consents  extending  the  period  of  limitation  upon 
the  assessment  of  income  and  profits  tax  for  the 
year  1949  to  June  30,  1954. 

Mr.  Shearer:     So  stipulated. 

The  Court:    Very  well. 

Mr.  Constable :    That  is  all  I  have,  your  Honor. 

The  Court:  We  will  adjourn  until  2:00  o'clock. 
(Whereupon,  at  12 :45  p.m.  a  recess  was  taken 
until  2:00  p.m.)    [50] 

Afternoon  Session.    2:00  P.M. 

The  Court:     Proceed. 

Mr.  Constable:  May  I  have  just  a  moment  for 
some  details? 

The  Court:     Yes. 

Mr.  Constable:  First  we  have  a  stipulation  of 
fact  which  I  mil  offer  for  'filing. 

The  Court:  The  stii^ulation  will  be  received  and 
made  a  part  of  the  record. 

Mr.  Shearer:  If  your  Honor  please,  in  connec- 
tion with  the  stipulation  of  facts,  by  its  terms,  the 
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stipulation  reserves  the   right  to   object  to  mate- 
riality of  any  fact  herein  stipulated. 

Now,  the  difficulty  here  is  the  time  of  making 
such  objection.  It  may  well  be  that,  and  I  can 
conceive  even  the  probability,  apart  from  this  pos- 
sible expert,  that  respondent  will  simply  rest  with 
the  stipulation.  For  that  reason  I  thought  perhaps 
if  I  indicated  the  particular  portions  of  it  to  which 
I  did  wish  to  object  on  the  ground  of  inmiate- 
riality,  at  this  time 

The  Court:  Oh,  yes,  any  objections  to  any  part 
of  it  on  any  such  gromid,  you  make  the  ol^jections 
and  we  Avill  take  a  look  at  them  now  and  clear  the 
record  on  them. 

Mr.  Shearer:  My  objections  are  substantially  all 
of  the  same  kind  and  they  go  to  paragraph  7,  8 

The  Court:    All  right. 

Mr.  Shearer:  If  I  may,  I  will  enumerate  the 
other  paragraphs  which  are  all  a  similar  type  of 
paragraph:  7,  8,  20,  30  and  41;  and  also  the  exhibit 
which  counsel  put  in  on  oral  stipulation.  I  don't 
know  what  letter  was  assigned  to  that— Exhibit  8. 
Now,  I  might  clarify  this  by  stating  that,  for  the 
purpose  of  the  individual  cases,  I  can  see  where  cer- 
tain of  the  payments  made— I'm  sorry,  I  said  ''in- 
dividual cases;"  I  meant  corporate  cases.  In  con- 
nection with  the  reflection  of  income  of  those  cor- 
porations, the  payments  made  prior  to  their  dissolu- 
tion would  be  material,  and  my  objection  does  not 
run  to  those  items.  However,  the  entire  list  is  com- 
piled as  a  single  list  for  convenience,  with  the  im- 
derstanding  that  that  convenience  would  not  preju- 


Commissioner  of  Internal  Revenue  169 

dice  my  objection.  I  can  enumerate  the  specific 
points  from  which  my  objection  runs  or  I  can  state 
it  in  general,  that  all  payments  made — I  object  on 
the  ground  of  immateriality  to  the  receipt  into  evi- 
dence of  all  payments  made  subsequent  to  the  dis- 
solution of  the  corporations. 

The  Court:  I  think  I  had  better  get  an  explana- 
tion of  these  accounts.  The  paragraphs  mentioned 
appear  to  be  transcripts  of  ledger  account  in  the 
books  of  the  water  company. 

Mr.  Shearer:    Yes,  Your  Honor. 

The  Court:  And  I  would  like  to  have  some  ex- 
planation of  these  entries  in  this  account  as  to  what 
they  are  per  [52]  books. 

Mr.  Shearer:  If  I  follow  Your  Honor,  I  might 
say  that  the  column  "  Credits"  represents  an  amoimt 
equivalent  to  that  originally  paid  to  the  water  com- 
pany. The  column  entitled  "Charges"  represents  the 
payments  made  by  the  water  company  to  the  sub- 
divider  or  to  the  owner  of  the  contract,  as  the  case 
may  be,  if  the  contract  were  assigned.  The  balance 
is  s'liii^ly  a  mathematical  subtraction  of  the  amount 
paid  from  the  next  preceding  balance. 

The  Court:  Let  me  get  at  it  this  way:  Is  it  a 
proper  interpretation  to  say  that  the  first  one,  being 
in  paragraph  7,  the  account  being,  as  I  understand, 
credited  to  Job  No.  363W? 

Mr.  Shearer:     Yes. 

The  Court:  That  job,  which  was  the  construc- 
tion of  water  mains  up  to  one  of  these  subdivisions 
by  the  water  company,  was  credited  with  the  pay- 
ment of  23,764? 
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Mr.  Shearer:    Yes,  Your  Honor. 

The  Court:  And  then  that  was  charged  out,  leav- 
ing balances  as  payments  were  made  back  over  the 
period  of  time  and  as  the  water  was  used  by  the 
tenants,  is  that  right? 

Mr.  Shearer:  Yes,  Your  Honor.  I  may  say  that 
the  date  reflects  the  date  of  payment  by  the  water 
company  and  not  the  dates 

The  Court:  The  amounts  under  "Charges'*  so 
that  tlie  over-all  situation  is  that  in  tenns  of  water 
companies  the  way  [53]  one  interpretation  might 
be,  that  it  was  charging  itself  with  23,764  and  was 
reflecting  satisfaction  of  that  by  these  various  pay- 
ments on  the  dates  mentioned,  leaving  the  balance 
as  shown  in  that  particular  one  at  December  1954 
at  12,999.26. 

Mr.  Shearer:  That  would  be  an  interpretation 
on  the  basis  of  the  information  to  this  point.  It  is 
my  understanding,  and  the  evidence,  I  believe,  will 
show,  that  they  set  these  up  as  what  they  called 
contingent  liabilities,  and  I  don't  want  to  lose  sight 
of  that  fact. 

The  Court:  I  am  not  trying  to  get  any  admission 
or  statement  here  which  by  way  of  impingement 
overcomes  the  contention  that  you  are  making  in 
the  over-all  case.  I  am  just  trying  to  get  a  fair 
reading  of  the  Act  as  it  is  carried  by  the  water 
companv  without  regard  to  whether  that  would  be 
or  indicate  a  proper  legal  result  as  between  the 
water  company  and  these  individuals  or  the  com- 
pany or  not.  The  remaining  question  that  comes  up, 
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and  which  might  be  one  that  when  a  consideration 
ol  the  proper  treatment  of  such  an  account  is  given, 
would  be  what  would  be  the  entry  in  an  accoimt 
such  as  this  on  the  books  of  the  water  company  if, 
after  ten  years  had  run  from  the  opening — and  that 
was  November  21,  1947  I  believe  in  that  particular 
one 

Mr.  Shearer:    Yes,  Your  Honor. 

The  Court:  If,  at  the  end  of  ten  years,  say,  the 
balance  cohunn  showed  a  $3,500  balance  in  there? 

Mr.  Shearer:  Well,  I  don't  wish  to  give  evidence 
from  the  counsel  table,  but  the  evidence,  I  think, 
will  show  that  that  is  put  into  what  is  called  a  dona- 
tions account. 

The  Court:    On  the  books  of  the  water  company? 

Mr.  Shearer:    Yes. 

The  Court:  At  the  end  of  that  time  they  would 
clear  this  account  by  taking  the  balance  somewhere 
else? 

Mr.  Shearer:  Into  a  donations  account,  and  the 
reason,  they  use  that  phrase  as  meaning  in  relation 
to  the  requirements  of  the  California  Public  Util- 
ities Commission,  of  the  treatment  of  that  amount 
as  allowed  capital  or  whether  they  are  entitled  to 
return  of  it  for  the  purpose  of  rate-setting  and  so 
forth,  and  therefore  it  goes  into  what  is  called  a 
donations  account.  And  without  question  at  that 
stage,  there  are  absolutely  no  rights  which  the  sub- 
divider  has  in  the 

The  Court:     I  understand. 

Mr.  Shearer :    On  the  other  hand,  the  water  com- 
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pany  is  required  to  keep  that  separately  in  order 
for  another  purpose,  that  is,  the  purpose  of  rate 

setting. 

The  Court:  Might  become  of  some  interest  di- 
rectly or  indirectly  as  to  how  it  is  treated  in  mak- 
ing out  the  income  tax  return.  So  I  merely  mention 
that  at  this  stage  because  the  Court  may  have  to  face 
some  consideration  of  that  proposition  in  reading 
this  stipulation.  So  you  mil  bear  that  in  mind,  and 
if  it  is  regarded  by  counsel  as  requiring  any  [55] 
consideration  or  being  dealt  with  in  the  course  of 
the  trial,  you  may  do  so ;  and  after  that,  on  briefs, 
if  it  is  regarded  as  material. 

Now,  you  object  on  the  ground  of  immateriality, 
and  what  is  the  basis  of  the  claim  that  it  is  im- 
material ? 

Mr.  Shearer:  The  issue  here.  Your  Honor,  re- 
lates to  what  is  to  be  done  with  respect  to  the 
payment  in  the  year  in  question.  All  entries,  for 
example,  in  paragraph  7,  all  entries  subsequent  to 
the  entry  under  date  of  6/14/1950  relate  to  trans- 
actions which  do  not  affect— I  shouldn't  use  that— 
which  do  not  at  least  directly  affect  on  the  books 
of  tlie  company,  which  is  no  longer  in  existence,  its 
income  or  outgo. 

Now,  what  its  stockholders  subsequently  receive, 
we  submit,  is  not  material  and  has  no  relationship 
—can  not  affect  the  right  or  the  lack  of  right  of 
the  company  to  treat  this  payment  as  a  cost  of 
goods  sold,  and  for  that  reason  the  evidence  does 
not  tend  to  prove  or  disprove  any  of  the  matters 
in  connection  mth  this  issue. 
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It  is  my  understanding  that  this  is  not  offered 
with  relation  to  anything  but  the  corporate  issue. 

The  Court:  Well,  it  is  in  here  as  a  fact,  and  I 
think  that,  rather  obviously,  certainly,  up  through 
these  tax  years  that  are  involved,  there  can  be  no 
question  that  it  is  material.  Now,  there  might  be 
some  question  as  to  the  weight  that  is  to  be  given 
to  it  in  arriving  at  the  question  as  to  [56]  the 
proper  effect  on  income  and  arriving  at  net  income 
of  these  petitioners.  But  I  think  that  certainly  up 
through  these  taxable  years  the  contention  that  it 
is  immaterial  is  not  well  taken,  and  in  any  event  I 
will  overrule  the  objection. 

Mr.  Shearer:  I  conceded  up  to  the  years  in 
question. 

The  Court:    Well,  the  objection  will  be  overruled. 

Mr.  Shearer:  I  will  eniunerate  other  paragraphs 
that  have  the  same  language  relating  to  the  differ- 
ent taxpayers:  12,  23,  34,  and  44.  I  have  no  objec- 
tion. I  simply  wish  to  call  the  attention  of  the 
Court  to  the  fact  that  the  conversation  this  morn- 
ing, the  discussion  this  morning  brought  to  my  at- 
tention that  perhaps  the  use  of  the  word  "deducti- 
bility" might  appear  to  have  a  technical  meaning 
in  paragraph  12.  That  was  not  our  intent. 

The  Court:  A  very  imfortimate  selection  of  a 
word. 

Mr.  Shearer:     Yes,  and  that  was 

The  Court:  In  the  light  of  the  statement  of  the 
issues. 

.    Mr.  Shearer :  Yes,  Your  Honor,  and  that  of  course 
is  what  caused  me  to  mention  it. 
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The  Court:  All  right.  As  I  understand  it,  then, 
the  parties  would  have  me  read  it  as  a  question  as 
to  whether  or  not  it  is  to  be  taken  into  account 
in  determining  cost  basis? 

Mr.  Shearer:    Yes,  Your  Honor.  [57] 

The  Court:  To  the  corporate  taxpayer,  because 
I  don't  understand  the  claim  of  deductions  is  being 
asked  here. 

Mr.  Shearer:     That  is  right. 

The  Court:    All  right. 

Mr.  Constable:  May  I  inquire  of  the  Court, 
what  the  Court  is  referring  to  in  ''cost  basis"? 

The  Court:  Well,  this  12  has  to  do  mth  the 
amoimt  paid  by  J.  Richard  Company  to  the  water 
company  for  running  water  pipe  lines  into  this  de- 
velopment, and  there  is  an  indication  in  the  use 
of  the  term  ''deductibility,"  and  if  that  were,  the 
question  were  whether  or  or  not  it  was  an  item  of 
deduction  under  the  statute  in  arrivin.o:  at  net  income 
— and  I  don't  understand  that  there  is  any  such 
claim  on  the  part  of  the  petitioner  at  all — a  deduc- 
tion is  a  matter  of  legislative  grace  covered  by  Sec- 
tion 23  of  the  Code  of  1939,  whereas  a  matter  of 
cost  goes  into  the  basis  in  arriving  at  the  amount 
of  gain  that  is  to  go  into  gross  income  under  Section 
22  of  the  Internal  Revenue  Code  of  1939;  a  wholly 
different  thing.  And  the  word  "deductibility"  is 
veiy  bad  to  use  it  in  that  sense  because  of  the  con- 
fusion that  it  does  ,give  rise  to.  And  it  is  rather 
amazing  to  me  the  number  of  times  that  I  find 
where  it  is  loosely  used.  It  is  always  well  to  avoid 
the  use  of  a  word  where,  under  the  Code  or  statute 
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to  be  applied,  it  has  its  own  special  statutory  mean- 
ing. And  I  am  glad  that  attention  has  been  called 
to  it,  because  we  will  read  it  in  light  of  the  [58] 
statement  of  the  issue  here. 

Mr.  Shearer :    Is  that  satisfactory  ? 

Mr.  Constable:  Yes.  I  might  add,  paragraph  72 
sheds  some  light  on  that. 

The  Court:  If  there  are  any  others  I  think  it 
would  be  well  to 

Mr.  Shearer:  I  enumerated  the  other  paragraphs. 

The  Court :    All  right,  you  may  proceed. 

Mr.  Shearer:    Mr.  Moseley,  please. 

Mr.  Constable :  May  I  continue  ?  I  had  another 
item. 

The  Court:    All  right. 

Mr.  Constable :  This  morning  certain  returns  were 
stipulated  into  evidence,  marked  Exhibits  Q,  R,  S, 
T,  and  IT.  The  Clerk  has  asked  me,  for  the  record, 
to  hand  them  to  him  for  marking. 

The  Court,:  All  right.  When  they  are  offered, 
they  will  be  given  the  designations  indicated. 

The  Clerk:  Q  through  U  in  e^ddence  for  the  re- 
spondent. 

(Respondent's  Exhibits  Q  through  U  were 
marked  for  identification  and  received  in  evi- 
dence.) 

Mr.  Constable:  And  the  same  applies  to  what 
was  stipulated  this  morning  as  Exhibit  8. 

The  Clerk:     Exliibit  8  for  the  petitioners.  [59] 
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(Petitioners'  Exhibit  No.  8  was  marked  for 
identification  and  received  in  evidence.) 

Mr.  Constable :  This  morning,  in  offering  to  stipu- 
late the  consents  for  Albert  and  Lucille  Gersten 
and  Myron  P.  and  Ann  H.  Beck,  counsel  inadver- 
tently forgot  to  assign  respective  exhibit  numbers. 
I  will  hand  the  consent  of  Albert  and  Lucille  Ger- 
sten to  the  Clerk  to  be  marked  V. 

The  Clerk:    Exhibit  V  for  respondent. 

(Respondent's   Exhibit   V   was  marked   for 
identification  and  received  in  evidence.) 

Mr.  Constable:    And  Beck,  to  be  marked  W. 
The  Court:    Very  well. 
The  Clerk:    W. 

(Respondent's  Exhibit  W  was  marked  for 
identification  and  received  in  evidence.) 

Mr.  Constable:  Your  Honor,  is  it  in  order  to 
move  that  the  cases  be  consolidated?  I  am  not  sure 
that  we  have 

The  Court :  I  am  regarding  them  as  consolidated 
for  the  purposes  of  the  proceeding  here. 

Mr.  Constable :  Your  Honor,  I  think  I  will  wait 
until  we  conclude  before  proceeding  to  ask  for  per- 
mission to  withdraw  all  the  various  exhibits. 

The  Court :  Very  well.  [60] 

Mr.  Shearer:    Mr.  Moseley,  please. 
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M.  E.  MOSELEY 
was  called  as  a  witness  by  and  on  behalf  of  the 
petitioners,  and,  having  been  first  duly  sworn,  was 
examined  and  testified  as  follows: 

The  Clerk:  Tell  us  your  name,  please,  Mr.  Wit- 
ness. 

The  Witness:    M.  E.  Moseley. 

Direct  Examination 

Q.  (By  Mr.  Shearer)  :  Will  you  state  your  oc- 
cupation? A.     I  am  an  engineer. 

Q.     What  is  your  present  employment? 

A.  I  am  vice-president  of  San  Gabriel  Valley 
Water  Company. 

Q.  Are  you  also  the  general  manager  of  that 
company?  A.     Yes,  sir. 

Q.  How  long  have  you  been  with  San  Gabriel 
in  an  executive  capacity? 

A.  With  San  Gabriel  and  its  predecessor,  since 
1937. 

0.     Is  San  Gabriel  a  private  corporation  ? 

A.  Yes,  public  utility  under  the  California  Pub- 
lic Utilities  Commission. 

Q.  T  show  you  Exhibits  1  through  7,  inclusive, 
which  are  water  contracts,  apparently  executed  by 
you  on  behalf  of  San  Gabriel.  Are  you  familiar  with 
those?  [61]  A.     I  am. 

Q.  Now,  did  you  negotiate  those  particular  con- 
tracts with  the  respective  subdividers  ? 

A.     I  did. 

Q.  Did  you  participate  in  the  fixing  of  the 
amoimt  called  for  which  the  respective   contracts 
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called  for  payment  to  San  Gabriel?  A.     I  did. 

Q.    How  were  those  amounts  arrived  at? 
A.     The  amounts  represent  the  cost  of  the  facili- 
ties which   are   required   to   be   installed,   and  the 
facilities  that  are  required  are  determined  by  the 
water  company  after  an  engineering  study. 

Q.     Are  you  generally  in  charge  of  negotiating 
that  type  of  contract  for  San  Gabriel? 
A.    Yes,  I  am. 

Q.  Approximately  how  many  of  such  contracts 
have  you  worked  on  and  seen  in  connection  with 
your  employment? 

A.  That  is  difficult  to  say.  It  is  a  great  number. 
It  might  be  500  or  perhaps  a  thousand. 

Q.  Do  those  contracts  always  contain  what  I  will 
call  a  refund  provision?  A.     Yes,  they  do. 

Q.  The  language  you  mil  note  is  somewhat  dif- 
ferent in  each  of  the  contracts,  but  the  substance  is 
the  same.  Is  [62]  there  any  reason  why  the  re- 
funds and  their  rates  are  more  or  less  uniform  in 
the  various  contracts? 

A.  Well,  the  contract  and  the  refund  rates  are 
prescribed  by  the  Public  Utilities  Commission. 
They  have  prescribed  changes  in  rules  from  time 
to  time. 

Q.     And  each  of  those  contracts,  then,  conformed 
to  the  rules  then  existing  at  the  tune  of  the  Cali- 
fornia Public   Utilities   Commission? 
A.     That  is  correct. 

Q.  Now,  who  actually  makes  the  water  pipe  in- 
stallation'? 
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A.  The  water  company  does,  or  it  employs  a  con- 
tractor to  do  it  under  its  direction  and  super^dsion. 

Q.  The  subdivider  has  nothing  to  do  with  it 
beyond  tlie  payment,  is  that  correct? 

A.     That  is  correct. 

Q.  Now,  are  these  pipe  lines  generally  installed 
in  that  portion  of  the  subdivisions  which  are  dedi- 
cated to   public   streets'?  A.     Yes. 

Q.  Is  that  true  in  the  specific  subdivisions  re- 
ferred to  in  contracts  which  are  Exhibits  1  to  7? 

A.  I  think  that  is  true  with  the  exception  of 
minor  mstances. 

The  Court:  Are  you  talking  about  the  connec- 
tions and  the  lines  after  they  reach  the  subdivision? 

The  Witness:    Yes,  within  the  subdivision.  [63] 

Q.  (By  Mr.  Shearer) :  The  water  mains  actu- 
ally are  laid  in  the  su])divisions  themselves,  are 
they  not? 

A.  Yes,  a  subdivision  consisting  of  lots  and 
streets. 

Q.  Ajid  they  are  generally,  in  this  case  you  said 
except  for  minor  instances,  in  the  street  portion 
of  the  subdivision?  A.     That  is  correct. 

Q.  You  do  not  have  anvi:hing  to  do  with  the 
connection  from  that  water  line  to  the  house  itself? 

A.  Yes,  we  extend  a  connection  from  what  are 
commonly  called  water  mains  to  a  meter  box,  which 
will  be  near  or  at  the  proi^erty  line,  the  jiroperty 
line  being  the  limits  of  the  public  street. 

The  Court:  Right  at  this  point  let  me  see  if  we 
can  clear  up  one  matter,  since  it  is  a  matter  that 
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I  don't  think  there  should  ])e  any  dispute  about, 

and  maybe  we  can  clear  it  up  by  mentioning: 

Now,  am  I  to  understand  that  in  these  four  in- 
stances that  the  water  lines  or  mains,  the  cost  of 
which  is  here  involved,  are  the  lines  or  mains  that 
are  within  the  confines  of  the  subdivision,  or  does 
it  likewise  involve,  for  instance,  if  an  existing 
Avater  main  runs  Vvdthin  a  quarter  of  a  mile  of  a 
subdivision,  that  part  of  the  main  which  it  takes 
to  rini  that  quarter  of  a  mile  l)efore  it  reaches  the 
])oundary  of  the  subdivision?  Do  we  have  one  or 
both  or  none  of  those?   [64] 

A.  Well,  the  one  we  are  just  discussing  certainly 
is  an  important  element  in  the  cost  of  the  installa- 
tion. A  sul)division  may  be  started,  and  it  may  be 
fortunate  and  have  a  water  m.ain  entirely  along 
one  frontage.  It  might  not  have  any  intem-al  streets 
at  all. 

The  Court:    Might  not  have  what? 

The  Witness:  Any  internal  streets.  A  piece  of 
land  might  l)e  sulxlivided  with  a  pipe  line  already 
alongside  of  it.  Off-site  distance  certainly  has  a 
good  deal  to  do  about  it.  The  particular  layout  of 
the  su]jdiv:Lsion  has  a  great  deal  to  do  with  it,  from 
an  enginec^ring  standpoint,  in  determining  the  size 
of  the  pipe  lines  that  are  involved. 

Q.  (By  Mr.  Shearer)  :  AYlien  you  speak  of  lay- 
out, would  that  include  the  width  of  the  streets'? 

A.     Yes. 

Q.     Would  that  have  any  bearing  upon  the  cost? 

A.     Well,    our   company   doesn't   lay — lays   two 
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pipe  lines  on  a  street,  if  the  street  exceeds  70  feet 

in  width,  one  on  either  side. 

Q.  Now,  would  the  pattern  of  the  layout  of 
streets  within  the  tract  have  any  bearing  u])on 
the  cost? 

A.  Yes.  Am  I  supposed  to  continue?  Did  you 
ask  me  a  general  question? 

Q.  Yes,  if  you  would  have  other  factors,  if  you 
Avon  Id  [65-66]  siuiply  give  them  to  us. 

A.  Other  things  that  would  be  considered  from 
an  engineering  standpoint  are  soil  conditions,  the 
type  of  pipe  that  would  be  laid  to  fit,  suitable  for 
those  soil  conditions,  which  then  revolves  into — is 
an  element  of  cost,  finally. 

Q.     Will  you  explain  that  a  little  ? 

The  Court:  Let  me  ask  a  question  right  there, 
because  I  don't  know  that  I  follow.  You  say  "from 
an  engineering  standpoint."  Are  you  using  that  as 
something  distinctive  and  different  from  cost  stand- 
point? When  you  speak  about  ''engineering  stand- 
point," are  you  talking  about  cost? 

The  Witness:  I  think  cost  follows  the  engineer- 
ing. 

The  Court:  I  just  want  to  know  what  you  mean, 
is  all  I  want  to  know,  because  you  seemed  to  be 
very  carefully  referring  to  it  in  your  answers,  to 
matters  from  an  engineering  standpoint,  and  I 
think  that,  primarily,  the  question  here  is  directed 
to  cost. 

The  Witness:  All  right.  I  think  I  know  what 
you  mean.     From  a  long-range  cost  standpoint,  it 
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would  not  be  good  engineering  to  put  in  a  pipe  line 
which  will  not  survive  in  a  particular  soil,  and  it 
might  be  well  from  a  short-range  standpoint  to  put 
in  a  pipe  line  which  wouldn't  stand  a  particular 
corrosive  soil  condition,  but  in  long-range  cost  you 
must  fit  the  material  to  the  conditions  you  have, 
and  some  of  those  are  different.  [67] 

The  Court.:  Now  you  are  bringing  in  another 
matter  that  I  don't  know  what  you  mean,  when 
you  are  referring  to  ''from  an  engineering  stand- 
point", and  now  you  are  talking  about  a  long-range 
cost  standpoint. 

Q.     (By  Mr.   Shearer):     Who  determines  what 
kind  of  pipe  materials  are  laid? 
A.     The  water  company. 

Q.  And  some  materials  are  more  expensive  than 
others,  are  they  not?  A.     That  is  correct. 

Q.  In  given  cases  do  you  determine  whether  a 
more  expensive  material  be  laid  because  in  your 
opinion  the  particular  soil  will  not  properly  take 

the  cheaper A.     Yes. 

Q.     One  of  the  elements 

The  Court:  I  think  it  would  be  better  if  you 
will  ask  him  the  questions  instead  of  gi^^ng  him 
the  answer  in  the  question. 

Mr.  Shearer:  Yes,  your  Honor.  I  thought  I 
understood  what  he  had  said  and  was  trying  to 
translate  it. 

The  Court:     Well,  I  believe  he  better  translate 

it. 

Q.     (By  Mr.  Shearer)  :    Of  the  factors  you  have 
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mentioned  which  affect  the  cost  of  the  installation, 
do  any  of  those  have  any  bearing  upon  the  amount 
of  water  which  is  used  in  connection  with  that 
installation?  [68]  A.     No. 

The  Court:    What  do  you  mean  by  that? 

The  Witness:    Are  you  asking  me? 

The  Court:    Yes. 

The  Witness :  The  cost  of  the  pipe  line  in  front 
of  a  dwelling  or  lots  wouldn't  have  anything  to  do 
with  the  quantity  of  water  which  an  individual 
householder  used,  unless  it  should  be  that  the  pipe 
line  were  so  small  that  he  were  unable  to  use  the 
quantity  of  water  that  he  wished  to  use  and  they 
wouldn't  supply  it. 

The  Court:  In  other  words,  it  is  the  size  of  the 
pipe  line  and  not  the  cost? 

The  Witness:  Yes,  sir;  and  size  and  cost  are 
directly  related. 

Q.  (By  Mr.  Shearer):  Would  the  fact  that  a 
subdi\dsion's  water  pipe  installation  cost  was 
greater  because  of  a  long  distance  from  the  vrater 
company's  then  existing  facilities  have  any  bearing 
upon  the  amount  of  water  used  in  that  subdivision? 

A.     No,  I  don't  tliink  it  would. 

Q.  Does  the  nature  of  the  pipe  materials  used 
have  any  bearing  upon  the  amoimt  of  the  water 
used?  A.     No. 

Q.  What  factors  do  affect  the  amount  of  water 
used  in  a  given  subdivision?  [69] 

A.     Oh,  size  of  lots,  which  means  increased  vege- 
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tation  around  the  outside  of  a  house,  weather,  cer- 
tainly pride  of  ownership. 

Q.  Will  you  explain  that  ''weather,"  what  you 
mean  hy  the  "weather"? 

A.  AVater  companies  don't  sell  much  water  in 
cold  or  Avet  weather. 

Q.     Any  other  factor? 

A.     I  think  that's  all. 

The  Court:    You  mentioned  something  there. 

I  w^ould  like  for  you  to  read  back  that  answer. 

Reporter  (Reading):  ''Answer:  Oh,  size  of  lots, 
which  means  increased  vegetation  around  the  out- 
side of  a  house,  weather,  certainly  pride  of  owner- 
ship." 

The   Coui^:     ^^lat   do   you   mean   by   "pride"; 

p-r-i-d-e? 

The  Witness:  Yes.  I  mean  the  general  appear- 
ance of  a  neighborhood,  people  that  live  there, 
whether  or  not  they  use  water  to  keep  their  places 
appearing  vrell  or  whether  they  don't. 

The  Court:     All  right. 

Q.  (By  Mr.  Shearer) :  Do  you  find  that  some 
tracts  will  use  a  greater  amount  of  water  for  that 
purpose  than  others? 

A.     Not  tracts,  particularly,  but  areas  do. 

Q.  In  relation  to  the  full  ten-year  period  in- 
volved in  [70]  these  contracts — does  your  occu- 
pancy vary  during  the  ten-year  period. 

A.     Yes,  occupancy  does  vary. 

Mr.  Constable:  Your  Honor,  I  have  objected 
maybe  a  little  late.     I  think  Mr.   Shearer's  ques- 
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tioning  was  directed  to  these  contracts.  I  would 
like  to  know — he  has  talked  about  a  thousand  con- 
tracts, and  then  we  have  some  contracts  in  issue, 
and  I  am  not  sure  which  he  is  talking  a])out  here. 

The  Court:    I  am  not  either. 

Q.  (By  Mr.  Shearer) :  Do  you  understand 
my  question  to  relate  generally  to  all  of  the  subdi- 
vision which  San  Gabriel  services? 

A.  I  think  it  will  refer  to  any  place  we  serve, 
any  tracts  or  any  areas. 

Q.     Was  your  answer  intended  to  reflect  that? 

A.     That's  correct. 

Q.  Now,  speaking  as  of  the  commencement  of 
the  installation  of  water  pipes,  pursiu^nt  to  any 
one  of  the  contracts,  Exhibits  1  through  7,  or  any 
similar  contract,  can  you  predict  how  much,  if  any, 
of  the  water  pipe  payments  may  be  refunded? 

A.     No. 

The  Court:     Did  you  ever  try? 

The  Witness:  No,  T  don't  think  I  have.  I  have 
thought  ahout  it.  I  don't  think  in  the  strictest 
sense  I  have  tried  to  make  a  prediction  of  what 
would  happen  in  these  contracts,  [71]  because  I 
don't  know  what  the  subdivider  is  going  to  do. 

Q.  (By  Mr.  Shearer) :  Insofar  as  the  teu-year 
period  is  concerned,  that  of  course  starts  not  later 
than  the  completion  of  tlie  installation? 

Mr.  Constable:     Objection,  your  Honor. 

Mr.  Shearer:  This  is  preliminary.  I  am  stating 
what  is  in  the  stipulation. 

Mr.   Constable:     I  think  that  some  of  the  cou- 
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tracts,   Mr.   Shearer,   read  "from  date   of  comple- 
tion." 

Mr.  Shearer:  I  think  I  said  "not  later  than  the 
completion   of  the  installation." 

Mr.  Constable:    All  right. 

A.     That  is  true. 

Q.  (By  Mr.  Shearer):  There  is  a  period  be- 
tween that  time  and  substantial  occupancy  during 
which  your  sales  of  water  are  comparatively  lim- 
ited, are  they  not'?  A.     That  is  correct. 

Q.  Have  you  found  that  time  to  vary  fror^i  sub- 
division to  subdivision?  A.     It  does  vary. 

Q.     Is  the  variance  substantial'? 

A.    Yes,  it  is. 

The  Couii;:  You  are  speaking  of  v/hich  time"? 
We  have  had  [72]  times  that  were— you  said  you 
were  there  from  1937.  Well,  certainly  the  experi- 
ences of  most  any  subdi\dder  in  1937  are  quite  dif- 
ferent from  his  experiences  after  World  War  2,  for 
instance,  possibly  during  World  War  2.  We  have 
had,  I  rather  imagine,  quite  a  range  of  extremes. 

The  Witness:     Yes,  sir. 

The  Court:    So  nov/  what  are  you  talking  about? 

The  Witness :  Well,  I  am  not  talking  about  1937. 
I  have  made  some  inquiry 

The  Court :  This  better  be  al:)out  yowT  experience, 
not  inquiry. 

The  Witness:  My  own  company?  May  I  put  it 
this  way:  I  asked  questions  about  the  experience 
with  our  contracts  of  people  in  our  accounting  de- 
partment within  the  last  few  days,  and  that  is  the 
answer  I  propose  to  give.  , 
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The  Court:  You  know  what  periods  they  were 
telling  you  al)out  when  you  asked  them? 

The  Witness:  The  contracts  that  they  were 
speaking  of  are  still  on  the  books.  They  have  not 
been  cancelled  because  of  expiration  of  the  ten- 
year  period.  I  am  not  familiar  w^th  the  particular 
conditions  in  respect  to  those  contracts.  But  I  did 
ask  as  to  the  variance  in  refund  rate. 

Mr.  Shearer:    May  I  proceed? 

The  Coui-t:     Yes,  go  ahead.   [73] 

Q.  (By  Mr.  Shearer) :  Has  there  been,  com- 
mencing from  say  1948,  a  danger  of  loss  of  occu- 
pancy by  desti'uction  of  homes  by  reason  of  con- 
demnation ? 

A.  My  company  has  experienced  that,  due  to  the 
building  of  freeways. 

Q.     You  know 

A.  And  to  the  construction  of  a  flood  control 
project. 

Q.  Mr.  Moseley,  speaking  of  a  period  of  time 
after  Jime,  1949,  and  not  later  than  December  31, 
1950,  do  you  know  of  any  sales  of  rights  to  receive 
refunds  under  contracts  similar  to  Exhibits  1 
through  7  which  were  issued  by  your  company? 
(Question  read.) 

A.  I  know  of  some  sales,  but  I  can't  pin  them 
down  as  to  the  time  at  this  moment. 

Q.  Do  you  know  approximately  how  many  sales 
were  made,  that  is,  that  you  know  of? 

A.  I  know  of,  I  believe,  four  contracts  that  have 
been  sold. 
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Q.  Now,  did  those  relate  to  siibdi\dsions  which 
had  been  completely  occupied,  that  is,  were  com- 
pleted as  far  as  subdivision  was  concerned? 

The  Court:  Which  do  you  mean,  occupied  or 
completed  ? 

Mr.  Shearer:  Strike  the  question  and  I  will  re- 
phrase it. 

Q.  (By  Mr.  Shearer)  :  Did  those  refer  to  sub- 
divisions in  respect  of  w^hich  [74]  the  homes  had 
been  completely  or  substantially  completely  built  ? 

A.  Three  of  them  were  substantially  or  com- 
pletely built  and  one  was  not. 

Q.  Can  you  tell  us  approximately  how  many 
such  contracts  were  then  existing  in  that  period 
to  which  I  have  referred'? 

A.  I  don't  know  that  these  were  sold  during 
that  period.  They  may  have  been  sold  more  re- 
cently than  that. 

Q.     My  question  was  directed  to  the  period. 

A.  I  told  you  that  I  knew  of  the  sale  of  four 
contracts,  but  I  couldn't  tell  you  as  to  the  time, 
whether  they  were  sold  during  that  period  or  not; 
I  can't  tell. 

Q.  Can  you  tell  us  approximately  how  many 
such  contracts  you  had  on  your  books  between  June 
of  1949  and  the  end  of  1950? 

The  Court:  Now,  before  you  get  into  that,  I 
don't  know  just  what  you  are  going  to  ask  me  to 
find  from  an  auswer  to  that  question.  I  can't  tell 
at  this  stage.  But  if  it  is  something  that  is  mate- 
rial, and  important,  to  your  case,  or  you  tliink  it 
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is,  that  is  something  that  shouldn't  be  asked  of  this 
witness  here,  to  approximate,  when  all  you  would 
liave  to  do  is  have  them  c^heck  and  find  out  what 
it  was  from  tlie  records  of  the  company.  I  want 
to  allow  you  all  the  latitude  in  the  world  in  the 
presentation  of  your  case,  but  ((uestions  like  that 
can  present  a  terrifically  Irardensome  duty  to  the 
Court,  in  the  light  of  some  arguments  that  are  later 
made.  Now,  I  mention  [75]  that  at  this  time  while 
we  are  still  early  in  this  proceeding,  because  un- 
doubtedly those  things  are  a  matter  of  record,  and 
this  witness  has  indicated  that  he  worked  in  con- 
nection with  500  or  a  thousand  such  matters,  and 
I  just  don't  like  to  be  handed  such  an  indefinite 
sort  of  a  burden,  when  he  is  just  being  asked  to 
a])})roximate  something  that  could  have  been  de- 
ten  nined  from  records. 

Mr.  Shearer:  I  would  be  perfectly  ^^illing  to 
have  the  witness  confirm  it,  and  stipulate.  But  I 
must  say  there  are  times  when  given  material  is 
not  sought  because  it  doesn't  apix^ar  to  be  neces- 
sary, and  then  turns  out  to  be  advisable  because  of 
an  answer  a  mtness  has  made. 

The  Court:  This  is  a  matter  that  is  the  responsi- 
bility of  an  attorney  in  the  preparation  of  his  case. 

Mr.  Shearer:     Yes,  your  Honor. 

The  Court:  We  have  pro^dsion  which  requires 
counsel  to  go  into  those  things  ahead  of  trial  and  to 
get  record  facts. 

Now,  1  know  that  you  have  had  here  a  rather 
complicated  situation  in  that  you  have  corporation 
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cases,  you  have  the  individual  stockholder  cases, 
and  then  you  have  little  side  issues  of  individual 
petitioners,  and  you  have  had,  undoubtedly,  a  veiy 
burdensome  case  to  work  up,  and  I  am  perfectly 
aware,  and  I  think  you  are  to  be  commended,  from 
your  demonstration  here  already  that  you  gentle- 
men have  been  working  at  it.    But  if  this  is  impor- 
tant, this  witness  very  obviously  doesn't  know  [76] 
the  answer  to  that  sort  of  thing,  other  than  just 
some  approximation,  when,  as  a  matter  of  fact,  it  is 
a  matter  of  record.     And  it  is  better  to  have  it 
right  than  it  is  to  have  something  inde'finite  that 
I  am  going  to  have  to  struggle  with  and  don't  know 
what  the  answer  will  be  to  it  when  I  struggle  with 

it. 

Mr.  Shearer:  Well,  imless  counsel  is  mlling  to 
stipulate  that  the  witness  may  verify  the  specific 
fact,  and  it  may  be  offered,  I  have  no  way  of  get- 
ting the  exact  information  at  this  time. 

The  Court:  You  have  no  way  of  getting  the 
exact  information  at  this  time,  apparently,  because 
this  witness  indicated  lie  doesn't  know,  and  you  are 
JTist  asking  him  to  approximate  matters  that  are 
rather  obviously  of  record  with  the  water  company. 

All  right,  let's  get  back  to  the  question. 

Will  you  please  read  the  question? 

Reporter  (Reading)  :  "Question:  Can  you  tell  us 
approximately  how  many  such  contracts  you  had 
on  your  books  between  June  of  1949  and  the  end 
of  1950?" 

A.    We  had  several  himdred. 
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Mr.  Constable:  Your  Honor,  that  is  rather  in- 
definite.   We  have  got  a  long  period  of  time. 

The  Court:  Are  you  objecting  and  moving  to 
strike  or  what? 

Mr.  Constable:  Yes,  I  object  and  move  that  the 
answer  be  stricken.   [77] 

The  Court:     The  motion  is  granted. 

Mr.  Shearer:  If  your  Honor  will  withdraw  his 
ruling  for  a  moment,  I  would  like  to  call  your  at- 
tention to  the  fact  that,  in  my  opinion,  this  witness 
has  been  qualified  as  an  expert;  with  relation  to 
this  specifie  matter,  he  may  well  be  able  to  state 
unqualifiedly,  and  the  question  was  so  directed, 
"Can  you  state  a  minimum  amount?" 

The  Court:  That  wasn't  the  question,  and  I 
don't  know  whether  it  would  make  it  any  l^etter 
if  it  was. 

Mr.  Shearer :  I  didn't  mean  the  minimum  amount. 
I  asked  the  question,  "Can  you  state  the  approxi- 
mate number?"  And  Ms  answer  related  to  a  min- 
imum amount,  Vv^hich  might  be  helpful  to  the  Court 
in  trying  to  determine  a  question  of  four  possible 
sales  among  at  least  several  hundred. 

It  may  be  my  case  will  be  stronger  if  I  had  the 
exact  amount  and  it  was  a  thousand. 

The  Court:  It  may  be,  so  let's  get  the  exact 
amount. 

Mr.  Shearer:  Your  Honor,  I  have  no  way  of 
getting  the  exact  amount  unless  I  ask  your  Honor 
to  hold  this  matter  open  until  Monday,  which  I 
am  not  disposed  to  do  at  this  point. 
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I  have  already  imited  counsel  to  stipulate  ^^'itll 
me  the  exact  amoimt,  and  I  have  had  no  response. 
The  Court:  I  have  made  my  ruling,  so  let's 
move  on  with  the  case,  because  this  Coui-t  has  too 
many  burdensome  matters  to  have  to  struggle  over 
those  things  which  are  approximations  [78]  of 
matters  that  are  of  record  and  can  be  established, 
and  I  don't  thinli  it  goes  to  the  qualifications  of 
this  witness  as  an  expert  at  all.  It  has  to  do  ^^^th 
the  business  of  this  company,  the  business  on  its 
books. 

All  right,  let's  go  on. 

Q.  (By  Mr.  Shearer)  :  Mr.  Moseley,  in  connec- 
tion \^-ith  the  accoimts  of  what  is  called  your  241 
ledger,  have  you  seen  that  book?  A.     Yes,  sir. 

Q.  Are  you  familiar  with  the  fact  that  from 
time  to  time  there  are  accomits  in  the  241  ledger 
which  do  not  pay  out  prior  to  the  expiration 
period?  A.     Yes,  sir. 

Q.  YHiat  happens,  how  do  you  treat  the  mire- 
paid  amount? 

A.  The  amount  that  is  not  repaid  is  transferred 
to  an  accomit  called  "Donations  in  aid  of  construc- 
tion." 

The  Court:  Donations  what? 
The  Witness:  "Donations  in  aid  of  construc- 
tion." The  California  Public  Utilities  Commis- 
sion prescribed  a  new  system  and  classification  of 
accounts  effective  as  of  January,  1955.  The  pres- 
ent account,  the  new  account  for  these  contracts 
durincc  their  life  is  called  241:  I  believe  the  title 
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of  it  is  "Consumers'  advances"  or  "Customers' 
advances  for  construction."  The  other  account, 
into  which  any  remaining  amount  goes — I  don't 
have  in  mind  the  number — but  it  is  still  called 
donations,  [79]  as  it  once  was.  That  donations 
account,  \mder  the  present  treatm.ent,  appears  in 
the  liabilities  side  of  the  ledger  as  a  liability.  The 
Commission  treats  it  almost  as  an  asset  that  does 
not  exist.  It  is  not  a  part  of  rate  base,  and  it  is 
now  being  written  off  like  depreciation  but  not 
charged  to  depreciation. 

The  Court:  In  making  that  answer,  are  you 
talking  a])out  the  way  your  accoimts  are  kept  for 
the  purposes  of  meeting  the  requirements  of  the 
Utilities  Coimnission?  Is  that  what  you  are  talk- 
ing about? 

The  Witness:  Yes,  sir.  First,  there  is  a — fed- 
erally, they  are  kept  another  way,  for  the  purpose 
of  Federal  taxes,  I  believe. 

Q.  (By  Mr.  Shearer) :  Mr.  Moseley,  the  change 
came  when,  did  you  say?  A.     January,  1955. 

Q.     '55?  A.     Yes. 

Q.  And  did  you  not  use  these  two  new  accounts 
prior  to  that  time? 

A.  They  were  practically  the  same  accounts; 
241  was  called  28A.  I  believe  it  has  the  same  title, 
and  "Donations"  was  28B.    I  can't  think 

Q.  You  used  the  word  "Donations";  before  you 
used  the  word  "Donations  in  aid  of  construction." 
Are  you  simply  [80]  shortening  the  phrase? 

A.    Yes. 


194  Albert  Gersten,  et  al.,  vs. 

(Testimony  of  M.  E.  Moseley.) 
Q.     When  you  said  it  the  second  time? 

A.     That's  right. 

The  Court:  That  is  the  account  which  you  car- 
ried any  balance  at  the  end  of  the  required  period, 
is  that  right? 

The  Witness:  Yes,  sir.  We  have  taken  that 
money  and  literally  buried  it  in  the  gromid  in  the 
form  of  pipe  lines,  and  the  way  it  is  treated  now 
by  the  Commission  is  that  at  the  expiration  of  the 
period  any  unrefunded  amount  is  actually  a  de- 
duction, you  might  say,  from  the  value  of  that  pipe 
line. 

Q.  (By  Mr.  Shearer) :  When  you  say  it  isn't 
included  in  the  rate  base  and  wasn't,  did  you  mean 
that  it  Avasn't  included  in  the  rate  base  during  the 
years  in  question  here  from  '49,  '50? 

A.  That  is  also  true.  It  is  not  included  in  rate 
base. 

Q.  May  I  ask  you  what  you  mean  by  rate  base? 
I  don't  know  that  this  is  material  to  our  case,  but 
you  have  used  a  phrase  that  I  frankly  don't  imder- 
stand. 

A.  Rate  base  is  a  x:)hrase,  I  guess  used  by  Com- 
missions all  over  the  country  for  the  piu-pose  of 
detennining  what  assets  of  a  company  it  may  earn 
on,  its  fixed  percentage  of  earnings,  whatever  the 
Commission  uses. 

Q.  In  other  words,  is  it  correct  to  state  that 
they  do  not  take  into  accoimt  any  such  unrefunded 
portions  in  determining   [81]   the  rate   of  income 
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you   should   eam   on   your   capital   investment;   is 

that  a  correct  statement? 

A.  They  do  not — that  is  correct.  All  unre- 
funded  amounts,  either  amount  that  may  be  re- 
funded or  amounts  that  have  gonx^  beyond  the 
point  where  there  will  bo  no  refunds,  are  deducted 
from  the  assets  of  the  company  in  arriving  at  a 
rate  base. 

Mr.  Shearer:     I  have  no  further  questions. 

The  Court:     Any  questions'? 

Mr.  Constable:  May  I  have  just  about  five  min- 
utes? I  think  I  will  be  very  brief  mth  this  wit- 
ness. 

The  Court:  Very  well.  We  will  take  an  inter- 
mission. 

(Recess.) 

Mr.  Shearer:  Before  counsel  starts  cross  exam- 
ination, I  would  like  to  offer  to  stipulate  that,  as 
of  any  given  date,  the  1950 's,  of  comisel's  choos- 
ing— and  I  would  suggest  July  1st  of  1950  as  being 
a  mean  in  connection  \Yiih  these  cases — that  San 
Gabriel  had  in  effect  a  given  number  of  contracts 
similar  to  Exhibits  1  through  7,  relating  to  subdi- 
visions, the  given  nmnber  to  he  furnished  by  San 
Gabriel  from  their  records. 

I  understand  counsel  will  consider  that. 

Mr.  Constable :  Your  Honor,  without  being  com- 
mitted, of  course,  as  I  understand  Mr.  Shearer's 
offer,  it  is  really  in  effect  an  offer  to  stipulate  that 
we  will  stipulate.  Well,  now,  we  will  do  every- 
thing we  can,  and  it  is  my  opinion  that  this  [82] 
thing  should  be  a  matter  of  fact,  and  I  think  we 
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can  agrco  on  it.     Wc  will  certainly  cooperate  with 
Irini  and  do  e^'erytliing  we  can  to  accommodate  liim. 
The  Court:     All  right. 

Cross  Examination 

Q.  (By  Mr.  Constable)  :  Mr.  Moseley,  the  water 
contracts  which  your  company  has  with  subdivid- 
ers,  wherein  certain  refunds  or  advances  are  pro- 
vided, have  for  their  purpose,  do  they  not,  the  fact 
that  the  v^^ater  companies  by  these  contracts  are 
then  providing  installations  with  funds  provided 
by  the  contractor;  isn't  that  corrects  A.     Yes. 

Mr.  Shearer:  Will  you  read  the  question  and 
answer,  please? 

(Record  read.) 

Q.  (By  Mr.  Constable)  :  Have  you  brought  with 
you  your  241  ledger  for  job  No.  297-W? 

A.     Yes,  sir. 

Mr.  Constable:     Will  you  mark  this  exhibit"? 

The  Clerk:    X. 

(Respondent's   Exhibit   X   was   marked   for 
identification.) 

Q.  (By  Mr.  Constable)  :  I  will  show  you  what 
is  marked  for  identification  as  [83]  Exhibit  X. 
Counsel  in  this  case  will  agree  that  Exhibit  X  is 
a  transcript  of  your  job  297- W.  This  is  a  contract, 
is  it  not,  or  the  job  number  for  a  contract  between 
San  Gabriel  AYater  Company  with  Albert  Cersten 
and  Myron  P.  Beck"?  A.     That  is  correct. 

Q.  And  what  is  the  date  of  deposit,  approxi- 
mately % 
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A.  Approximately  8e])tember  5,  1946  was  the 
date  of  the  contract.  The  deposit  should  have 
been  reasonably  close  to  that. 

Mr.  Shearer:  May  I  move  to  strike  for  pur- 
poses of  making  an  objection? 

The  Court:     Yes. 

Mr.  Shearer:  I  object  to  this  question  on  the 
ground  it  is  immaterial  to  the  issues  here  involved ; 
for  the  Court's  imderstanding,  this  does  not  relate 
to  any  of  the  specific  transactions  in  issue,  here  in 
issue. 

Mr.  Constable:  I  might  say,  your  Honor,  if  I 
could  descril)e  through  the  witness  this  contract, 
its  effect,  I  will  then  offer  it  and  counsel  can  ob- 
ject to  its  admission. 

Mr.  Shearer:  If  this  is  purely  for  description 
purposes,  I  will  withdraw  my  objection.  I  did  not 
want  to  be  in  a  position  of  waiting  too  long  to 
object. 

The  Court:     All  right. 

Q.  (By  Mr.  Constable)  :  This  contract,  or  this 
job  No.  297-W,  indicates  that  [84]  the  contract 
was  made  in  September  of  '46,  and  that  is  similar 
in  many  respects,  most  respects,  to  Exhibits  1 
through  7;  that  it  expired  in  September  of  1956, 
but  that  hj  October  '54  it  had  paid  out  completely ; 
is  that  correct? 

Mr.  Shearer:  Just  a  moment.  Novr,  I  object 
to  that  question,  and  if  cou.nsel  proposes  to  put 
this  into  e^ddence — ho  is  first  reading  it  into  evi- 
dence and  then  he  is  going  to  put  the  exlulnt  in. 
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so  I  am  afraid  I  am  going  to  have  to  object  to  the 
evidence  that  he  is  now  seeking  to  elicit,  which  is 
simply  a  reading  of  this  proposed  exhibit. 

Mr.  Constable:  All  right,  your  Honor,  I  mil 
mthdraw  my  question.  I  can  go  about  it  another 
way. 

The   Court:     All   right. 

Mr.  Constable :  At  this  time  I  am  going  to  offer 
into  evidence  Exhilnt  X,  your  Honor.  Now,  this 
particular  exhiint,  comisel  has  stipulated  with  me 
that  it  is  a  true  copy  of  job  No.  297- Y/  on  the 
books  of  San  Gabriel  Valley  Water.  The  docu- 
ment speaks  for  itself  in  many  respects.  It  is  a 
contract  with  the  water  company  between  Gersten. 
It  is  in  prior  years. 

I  might  state  that  the  amounts  here  involved  or 
the  contract  represented  by  this  document  have 
no  bearing  on  the  computation  of  the  deficiencies 
involved. 

The  Court:     "Wliat  is  the  purpose? 

Mr.  Constable:  The  purpose,  your  Honor,  is  to 
show  that  here  we  have  a  prior  contract  made  by 
Albert  Gersten,  which  [85]  was  made  in  September 
of  '46,  and  by  the  end  of  1950  had  paid  out  in 
refmids  10,000  of  the  original  18,000.  Now,  the 
purpose  is  to  show  that  by  1950  Mr.  Gersten  and 
Mr.  Beck  were  av/are  that  these  i^articular  con- 
tracts were  paying  out. 

The  Court:  Might  show  that  they  could  be 
aware  that  this  one  was. 

Mr.  Constable:     We  further  have  a  stipulation, 


ii 
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\()ur  Honor,  from  Mr.  Shearer  that  this  particular 
jOl)  number,  this  refers  to  a  tract  which  is  in  the 
neighboring  area  of  the  other  tracts  in  issue. 

The  Court:     All  right. 

Mr.  Shearer:  I  think  you  are  incorrectly  stat- 
ing it — I  may  be  wrong,  there  is  so  much  here — 
1)ut  I  think  that  is  an  incorrect  statement  of  the 
stipulation. 

Mr.  Constable:  Now,  your  Honor,  let  me  give 
you  the  background  on  this.  Of  course,  I  at  first 
offered  to  stipulate 

Mr.  Shearer:  Are  you  saying  that  it  is  part  of 
the  written  stipulation  or  that  I  undertook  to 
stipulate  ? 

Mr.  Constable:  You  stated  that  this  was  a  true 
document.  You  stipulated  that  if  it  was  material 
then  you  would  stipulate  that  it  was  in  the  area 
of  the  tracts  in  issue. 

Mr.  Shearer:     That  is  correct. 

The  Court:    All  right. 

Mr.  Shearer:  I  was  confused.  I  thought  that 
comisel  was 

Mr.  Constable:    That  is  my  offer.  [86] 

The   Court:     All  right. 

Have  you  stated  your  objection? 

Mr.  Shearer:  I  object  on  the  grounds  that  this 
has  no  bearing,  doesn't  tend  to  prove  or  disprove 
any  of  the  issues  here  involved. 

The  Court:  The  objection  is  overruled.  It  vnXX 
be  marked  in  evidence. 

The  Clerk:     Exhibit  X  received. 
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(Respondent's   Exbiljit    X    was    received   in 

evidence.) 

Q.  (By  Mr.  Constable)  :  Mr.  Moseley,  referring 
to  Exhibit  X,  are  you  able  to  determine  approxi- 
mately, as  of  December,  1950,  whether  that  par- 
ticular contract  will  pay  out? 

A.     As  of  December,  1950? 

Q.    Yes.  A.     No. 

Q.  Mr.  Moseley,  from  looking  at  the  refunds 
which  are  coming  in  by  year  on  the  tract  involved, 
or  the  refunds  being  paid  per  each  year,  isn't  it 
possible  to  arrive  at  some  sort  of  conclusion  as  to 
whether  by  the  expiration  date  this  contract  will 

pay  out? 

A.     If  conditions  stay  as  they  were  or  are  at 

the  moment. 

Q.     At  1950?   [87] 

A.  Yes,  if  conditions  should  stay  that  way,  if 
the  occupancy  stays  the  same. 

Q.  If  tlie  occupancy  stays  the  same.  What 
other  conditions  must  stay  the  same,  Mr.  Moseley? 

A.  Oh,  I  related  things  that  w^ould  vary;  re- 
fimds,  weather,  condition  of  properties,  economic 
conditions  certainly. 

Q.  Now,  thinking  back  to,  oh,  during  the  period 
1949  to  1950,  l)arring  the  possibilities  of  depres- 
sions and  floods  and  earthqiuikes  and  droughts, 
and  ignoring  the  occupancy  question,  isn't  it  a  con- 
servative estimate  to  say  that  at  least  70  per  cent 
of  the  refunds  will  be  made  on  the  contracts  which 
San  Gabriel  Water  Company  has  with  subdi^uders? 
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Mr.  Shearer:  Will  you  read  that  question, 
please  ? 

(Question  read.) 

Q.     (By  Mr.  Constable) :    You  may  answer. 

A.  When  I  heard  the  question  read,  the  lady 
said  70  per  cent  of  the  contracts  which  the  water 
company  has  with  subdi\dders.  I  don't  know  that 
that  would  be 

Mr.  Constable:  I  believe  I  said,  ''Is  it  not  a  con- 
servative estimate  that  70  per  cent  of  the  refunds 
would  be  made  under  the  contracts  which  San 
Gabriel  had  with  its  builders?" 

The  Witness:     I  believe  it  would  be. 

Mr.  Constable:     That  is  all,  your  Honor.  [88] 

Redirect  Examination 

Q.  (By  Mr.  Shearer) :  Mr.  Moseley,  is  your 
70  per  cent  an  average  figure? 

A.     No.     Oh,  I  beg  your  pardon. 

Q.  The  70  per  cent  answer  you  gave  to  the  last 
question,  are  you  giving  that  as  an  average  figure? 

A.  That  would  be  what  it  would  amount  to,  I'd 
say. 

Q.  Do  you  believe  that  there  will  be  some  which 
will  pay  off  less  than  70  per  cent? 

A.     You  mean  at  this  time  or  in  1950? 

Q.  Speaking  as  of  1950,  with  respect  to  the 
contract  you  then  had,  and  having  in  mind  the 
various  factors  you  took  into  account 

A.  Yes,  some  v/ould  pay  off  much  less  than  70 
per  cent. 
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Q.  Some  would  pay  oft'  at  more  than  70  per 
cent?  A.     Yes,  sir. 

Mr.  Constable:  I  would  object.  I  don't  mind 
leading,  l^ut  I  hate  to  have  to  ])e  bothered  mth  it. 

Mr.  Shearer:  I  refrained— and  perhaps  that  was 
where  I  made  my  error— from  raising  any  question 
of  whether  counsel's  questions  were  cross  exam- 
ination or  whether  comisel  simply  took  over  the 
witness  and  was  using  him  as  his  own  expert.. 

Mr.  Constable:     May  I  respond? 

]\Ir.  Shearer:  I  am  directing  my  attention  to 
new  matters  that  coimsel  has  raised,  and  I  take 
it  that  in  that  respect  I  have  some  more  latitude. 

The  Court :  I  think  that  the  questions  that  were 
asked  were  cross;  in  the  proper  range  of  cross  ex- 
amination. 

Q.  (By  Mr.  Shearer)  :  During  the  year  1950, 
Mr.  Moseley,  was  it  known  the  freeway  was  to  go 
through  or  near  the   area  in  which   San  Gabriel 

serves  ? 

A.     Cert,ain  areas,  yes ;  not  this  particular  area. 

Q.  Well,  when  you  say  "this  particular  area," 
you  mean  AVhittier  Dowms? 

A.  The  \dcinity  of  the  subdivisions  for  which 
WT  made  contracts  with  Mr.  Gersten  and  his  asso- 
ciates. 

Q.  Have  you  brought  mth  you  a  map  which 
counsel  subpoenaed,  relating  to  this  area? 

A.     Yes,  sir. 

Mr.  Shearer:  Will  you  mark  this  for  identifica- 
tion, please,  Mr.  Clerk? 
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Your  Honor  is  correct  in  referring  to  8,  but  my 
recollection  is  that  that  was  an  exhibit  offered  by 
respondent;  in  fact,  to  which  I  had  made  unsuc- 
cessful  

The  Court:    Just  hold  the  number,  Mr.  Clerk. 

Mr.  Constable :  That  is  not  correct,  your  Honor. 
Exhibit  8  was  the  copy  of  job  603,  which  is  that 
Whittier  contract  made— we  stipulated  that  that 
one  may  go  into  evidence. 

Mr.  Shearer:  I  stipulated  as  to  form,  and  I 
stipulated  mth  him  just  as  I  stipulated  with  re- 
spect to  the  job  number—  [90]  that  is  in  para- 
graph 7  and  8— so  I  am  not  questioning  the  pro- 
priety or  the  form.  I  am  saying  that,  far  from 
offering  it,  T  objected  to  it,  and  although  its  proto- 
tyi^es  were  included  in  the  stipulation  at  the  re- 
quest of  counsel— and  I  do  stipulate  and  do  not 
mthdraw  my  stipulation  with  respect  to  the  accu- 
racy of  the  facts 

The  Court:  In  other  words,  what  you  are  trying 
to  say,  you  don't  want  it  numbered  as  an  exhibit 
of  petitioners. 

Mr.  Shearer:  I  certainly  do  not,  because  I  wish 
my  objection  accorded  to  it. 

Mr.  Constable:  I  will  certainly  take  it,  your 
Honor. 

The  Court:    Well,  it  is  immaterial  to  the  Court. 

Mr.  Constable:  Does  the  Court  msh  to  change 
the  marking  on  it. 

The  Court:  If  petitioners'  coimsel  is  correct — 
I  wondered  about  it  at  the  time,  that  no  mention 
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was  made  of  the  fact,  though  I  made  no  vocal  note 
of  it.  Bnt  if  it  is,  as  comisel  states,  not  an  exhibit 
of  petitioners,  it  should  be  marked  as  an  exhibit 
of  respondent's. 

Mr.  Consta]3le:  I  might  say,  your  Honor,  that 
it  was  my  impression  that  the  stipulation  covering 
Avhat  is  shown  as  Exhiint  8,  the  objections  to  that 
exhiint  were  much  the  same  as  the  objections  to  all 
of  the  similar  job  transcripts  shown  in  the  stipula- 
tion, is  that  correct? 

Mr.  Shearer:  That  is  correct,  that  we  offered 
as   pai-t   of    [91]    the   stipulation,    and   not   as   an 

exhi])it. 

The  Court :    Let  me  see  it,  please. 

(Docimient  handed  to  the  Court.) 

The  Cou.rt :  YHiat  is  the  last  exhibit  for  the  re- 
spondent ? 

The  Clerk:     X. 

The  Court:  It  would  be  a  rather  strange-appear- 
ing tiling  for  the  record  to  have  an  exliibit  marked 
in  as  an  exhibit  of  the  party  who  raised  an  objec- 
tion, even  though  the  objection  was  as  to  materi- 
ality and  it  was  overruled;  and  since,  as  I  mider- 
stand,  this  exhibit  is  in  sul^stance  comparable  to 
those  which  are  a  part,  of  the  stipulation,  and  to 
which  the  petitioners'  counsel  did  object,  it  would 
appear  to  me  that  it  would  be  appropiiate  for  this 
to  be  marked  as  respondent's  exhibit  because  it 
would  appear  to  me  that  the  respondent  is  really 
the  one  that  was  offering  it.  So  we  will  let  the 
record  show  that  the  exhibit  heretofore  marked  as 
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8  will  become  Exhibit  Y,  unless  I  hear  something 

to  the  contrary  as  to  why  that  should  not  be  done. 

Mr.  Constable:    It  is  satisfactory. 

The  Court:  The  last  exhibit,  then,  that  we  have 
of  the  petitioner  is  Exhibit  7,  is  that  right? 

Mr.  Shearer:     Yes,  your  Honor. 

(Respondent's   Exhibit   Y   was   marked   for 
identifieation  and  received  in  evidence.)    [92] 

The  Court:  All  right.  Now,  then,  let  this  next 
one  be  Exhibit  8,  marked  for  identification,  wliich 
is  a  map,  as  I  understand,  produced  by  this  wit- 
ness. 

The  Clerk:  Yes,  your  Honor,  Exhibit  8  for 
identification. 

The  Clerk:     Identified  as  Petitioners'  Exhibit  8. 

(Petitioners'  Exhibit  Number  8  was  marked 

for  identification.) 

Q.     (By  Mr.  Shearer)  :     Does  Exhibit  8  contain 

a  property  which   San  Gabriel  services  under  its 

franchise  ? 

A.  Yes,  under  one  of  its  franchises  and  certifi- 
cates. 

The  Court:  Wliat  is  Exhibit  8?  ^^^lose  is  it; 
who  prepared  it;  what  was  the  occasion  of  pre- 
paring it?    AYliat  is  it? 

The  Witness:  This  was  prepared— this  in'int  was 
prepared  at  the  request  of  Mr.  Constable,  who 
asked  me  if  I  would  bring  it  to  court  today. 

The  Court:    And  it  was  prepared  by  whom? 

The  Witness :  It  is  a  copy  of  a  tracing  which  is 
in  our  office  that  is  regularly  used  in  our  l)usiness, 
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and  it  is  a  direct  print.  It  is  a  map  drawn  to  a 
scale  of  600  feet  to  the  inch,  and  on  it  are  depicted 
water  pipe  lines,  pumping  plants  of  San  Gabriel 
Valley  Water  Company,  tract  numbers,  and  streets, 
and  an  indication  of  the  political  subdivision  of 
the  City  of  Whittier,  and  the  San  Gabriel  River. 

The   Court:     All  light,   go   ahead.   [93] 

Q.  (By  Mr.  Shearer):  Are  all  of  the  tracts 
covered  by  Petitioners'  Exhibits  1  through  7,  inclu- 
sive, depicted  on  Exhibit  8  for  identification? 

A.     Sir,  I  haven't  seen  the  exhibits. 

The  Court:  I  have  been  wondering  about  that, 
asking  this  witness  questions  about  1  through  7, 
as   to   Avhether   he   knew   what   you   were   talking 

about. 

Mr.  Shearer:  I  think  he  misimderstands  what 
it  is,  because  he  has  seen  it  earlier  this  morning. 

The  Court:  Maybe  he  has,  but  there  isn't  any- 
thing in  this  hearing  up  to  now  to  indicate  that  he 
would  be  aware  of  what  you  were  asking  him. 

Q.  (By  Mr.  Shearer)  :  You  examined  these  this 
morning,  did  you.  not,  Mr.  Moseley? 

A.  Yes,  sir.  I  did  not  take  a  look  at  the  ex- 
hibit numbers  that  are  marked  on  them. 

I  believe  so.  Ju.st  let  me  check  a  moment  to  be 
certain. 

The  Vv^itness:  l^-Iay  I  be  permitted  to  circle  the 
tract  number  on  the  map  as  I  check  them? 

The  Court:  Well,  that  depends  on  whether 
coimsel  wants  it  or  whether  it  is  desirable  or  what ; 
I  don't  know. 
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Mr.  Shearer:     Yes,  it  is  agreeable. 

Mr.  Constable:    I  have  no  objection.   [94] 

The  Court:    All  right. 

A.  The  first  tract  number  is  15062 ;  that  is  Ex- 
hibit 1,  and  that  tract  is  here  (indicating). 

The  next  tract  is  11838.  That  tract  is  on  this 
map. 

The  next  one  is  15741,  and  that  is  on  this  map. 

Tract  14001  is  on  this  map,  and  tract  11970  is 
on  it,  and  tract  15650  is  on  it.  So  they  are  all  on 
this  map. 

Q.  (By  Mr.  Shearer) :  Is  the  tract  referred 
to  on  respondent's  Exhibit  X,  which  I  believe  is 
tract  13977  on  the  map"? 

A.  That  tract  is  on  this  map.  And  I  have 
circled  it,  as  I  did  the  others. 

Q.  Now,  have  you  had  any  word  about  the  free- 
way touching  any  part  of  the  property 

I'm  sorry. 

Mr.  Shearer:  I  don't  know  whether  I  offered 
this  yet  or  not. 

The  Court:  It  has  ])een  marked  for  identifica- 
tion. 

Mr.  Shearer:    I  will  offer  it  in  evidence. 
The  Court:     Any  objection? 
Mr.  Constable:     No  objection. 
The  Court:     It  will  be  received  and  marked  in 
evidence. 

The  Clerk :    Exhil)it  8  in  evidence. 

(Petitioners'  Exhibit  Number  8  was  received 
in  evidence.)   [95] 
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Q.  (Jiy  Mr.  Shearer):  Directing  your  atten- 
tion to  Exhibit  8,  are  you  aware  of  a  proposed  free- 
way going  through  any  portion  of  Exhibit  8? 

A.     Yes. 

O.  Of  the  property  depicted  on  Exhibit  8.  And 
do\he  plans  for  that  proposed  freeway  touch  on 
any  of  the  tracts  Avhich  you  have  marked? 

A.    Yes.    The  plans  for  that  freeway  go  through 

tract  15650. 

Q.  Will  that  have  a  sul^stantial  bearing  upon 
the  occupancy  factor,  assuming  the  freeway  is  com- 
pleted in  accordance  mth  the  plans  ? 

A.  Well,  the  houses  in  the  road  of  the  freeway 
would  be  removed,  no  longer  buy  water. 

Q.     Approximately  how  many  houses  would  be 
involved,  if  you  know? 
A.     I  don't  know,  sir. 

Q.  Now,  have  you  brought  with  you  the  ledger 
sheet  relating  to  job  No.  665-W?  A.     Yes,  sir. 

Q.     Is  the  ledger  sheet  entitled  "Job  No.  665" 
a  similar  type  of  ledger  sheet  to  that  of  Respond- 
ent's Exhibit  X,  which  relates  to  job  No.  297-W? 
A.     Yes,  sir. 

Q.  Does  job  No.  665-W,  which  covers  tract 
15377,  is  [96]  that  in  the  same  general  area  as  the 
tracts  which  were  depicted  on  the  map  which  you 
marked  ? 

A.  My  recollection  is  that  all  of  the  tracts  with 
Mr.  G-ersten  are  on  this  map ;  there  are  many  tracts 
on  here.     I  can't  find  it  at  the  moment. 

The  Court:     Are  the  job  numbers  on  the  map? 
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The  Witness:  No,  sir.  The  job  nvunbers  are 
directly  related  to  the  tract.  The  tract  munbers 
are  on  the  map.    Here  it  is. 

The  Court:  I  was  wondering,  when  I  start  look- 
ing at  that  map,  I  can  tell  that  you  have  circled 
certain  areas,  ]:)Tit  will  I  know  from  that  which 
one  of  those  contracts  it  relates  to,  or  which  one 
of  those  accomits  it  relates  to. 

Mr.  Shearer:  The  exhibits  have  the  job  number 
and  the  tract  nmnber. 

The  Court:  That  is  what  I  am  asking.  Is  there 
any  common  identification  as  between  the  exhibits, 
those  job  numbers  and  the  tracts  as  shown  on 
the  map,  so  that  I  can  identify  them  when  I  look 
at  the  map? 

The  Witness:  Each  of  the  exhibits  has  the  tract 
number  to  which  it  relates.  It  does  not  have  the 
job   number. 

The  Court:  Does  tlie  tract  number,  then,  appear 
in  places  where  you  have  circled? 

The  Witness:     It  does. 

The  Court:  The  same  tract  number  that  is  on 
the  other   [97]   exhibit? 

The  Witness:     Yes,  sir. 

The  Court:    All  right,  that  is  all  I  was  asking. 

The  Witness :  I  have  located  15377,  if  I  haven't 
lost  it  again.    Here  it  is. 

Mr.  Shearer:  I  will  offer  Petitioners'  next  in 
order,  the  ledger  sheet  containing  job  No.  665- W, 
and  since  I  don't  have  a  copy,  I  will  ask  for  leave 
to  substitute  a  photostatic  copy,  your  Honor. 
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The  Coiu't:     Any  objection? 

Mr.  Consta])le:  This  is  Exhibit  9,  is  that  cor- 
rect? 

Mr.  Sheai'or:    Yes. 

The  Court:  It  will  l^e  the  next  exhibit.  This  is 
the  ledger  sheet. 

Mr.  Consta1)le:  Your  Honor,  I  question  the 
materiality  of  this  particular  document.  It  is  a 
contract  made  with,  I  believe,  somebody  named 
Crown  Land  Company,  and  it  appears  that  the 
contract  was  made  in  August  of  1950.  I  will  ob- 
ject to  it  on  the  grounds  of  materiality. 

The  Court:    The  objection  is  overruled. 

(Petitioners-  Exhibit  Number  9  was  marked 

for  identification  and  received  in  evidence.) 

Q.     (By  Mr.   Shearer):     You  stated,  I  believe, 

that  these  contracts  had  for  [98]  their  purpose  the 

fact  that  the  subdivider,  by  these  contracts,  paid 

for  the  installations? 

Mr.  Constable:    That  assumes  a  fact  not  in  e^d- 

dence. 

The  Coui-t :    Let  him  finish  the  question. 

Q.  (By  Mr.  Shearer)  :  Did  you  mean  l>y  that 
answer  that  that  was  the  contractor's  purpose  or 
your  purpose? 

Mr.  Constable:  Objected  to  as  assuming  a  fact 
not  in  evidence.  I  think  that  the  testimony  was 
on  cross  that  the  subdivider  financed,  and  not  paid. 
I  think  the  question  assimies  that  the  subdivider 
is  paying  for  installations,  and  the  evidence  is  that 
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the  subdi^dder  merely  financed  it,  that  is,  provided 

the  water  company  with  financing. 

Mr.  Shearer:  This  ought  to  be  easy  to  find  be- 
cause, as  I  recall,  it  was  the  first  question  on  cross 
examination,  and  I  would  like  the  reporter  to  find 
that,  because  my  recollection  and  notes  indicate  that 
the  question  related  to  it,  related  to  the  payment 
and  the  financing. 

The  Court :  All  right.  I  think  we  might  as  well 
have  it  found. 

Reporter  (Heading) :  "Question :  Mr.  Moseley, 
the  water  contracts  wliich  your  company  has  with 
subdi^^ders,  wherein  certain  refunds  or  advances 
are  provided,  have  for  their  purpose,  do  they  not, 
the  fact  that  the  Avater  companies  by  these  con- 
tracts are  then  providing  installations  with  [99] 
funds  provided  by  the  contractor;  isn't  that  cor- 
rect?" 

The  Court:     You  withdi'aw  your  question? 

Mr.  Shearer:     Yes. 

Q.  {By  Mr.  Shearer) :  You  have  testified,  then, 
that  the  purpose  was  to  have  the  funds  provided 
by  the  contractors.  Whose  purpose  was  that,  Mr. 
Moseley? 

A.  That's  the  subdi\dder,  the  contractor's  pur- 
pose, if  I  understand  you  correctly. 

The  Court:  I  think  that  one  of  the  difficulties 
with  all  of  this  examination  up  to  now  is  that  there 
is  too  much  of  a  tendency  to  try  and  inject  con- 
clusions, resulting  conclusions  into  questions  that 
are  asked  of  mtnesses,  rather  than  to  ask  the  facts. 
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All  right,  the  witness  has  answered  the  question. 
Go  ahead. 

Mr.  Shearer:    No  further  questions. 

The  Court:    What  is  that^ 

Mr.   Shearer:     No  further  questions. 

Kecross  -Examination 

Q.  (By  Mr.  Constable) :  Referring  to  Exhibit 
9— do  you  have  that  before  you?  A.     Yes,  sir. 

Q.  Does  that  job  refer  to  a  tract  of  residential 
[100]  property? 

A.  Principally  residential  property.  As  I  re- 
call, there  is  one  business  lot  in  it,  and  the  balance 
is  residential. 

Q.  You  testified  in  comiection  with  Exhibit  8, 
the  tract  map,  concerning  a  freeway  ruiming 
through  the  map'?  A.     Yes,  sir. 

Q.  When  did  the  plans  for  that  freeway  become 
final? 

A.  The  State  of  California  has  adopted  a  route ; 
plans  are  not  final  yet. 

The  Court:  What  is  the  implication  between 
adopting  the  route  as  against  the  plans  being  final? 
What  do  you  mean? 

The  Witness:  I  have  read  that  statement  in  the 
paper,  and  it  has  been  relayed  to  me  by  State  em- 
ployees that  have  \dsited  me  in  comiection  with  it ; 
and  I  presume  it  is  a  declaration  of  intention  as  to 
a  close  approximation  of  a  location  of  a  freeway  or 
highway.    That's  what  I  believe  it  to  be. 
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The  Court:     But  you  don't  understand  it  is  yet 
final? 

The   Witness:     I  know  that  the  plans   are  not 
drawn  at  all. 

The  Court:     I  see. 

Mr.  Constable :    That  is  all  I  have,  your  Honor. 

The  Court :    I  have  a  question  or  two. 

Examination 
Q.  (By  The  Court):  You  at  one  point  were 
answering  a  question  as  to  factors  bearing;  upon 
use  of  water  in  a  subdi\ision.  You  [101]  men- 
tioned the  size  of  the  lot,  vegetation,  pride  of  omi- 
ersliip,  as  I  recall?  A.     Yes,  sir. 

Q.  Now,  those  things  have  to  do,  at  least  they 
w^ould  mean  to  me,  factors  that  are  outside  the 
house.  A.     Yes,  sir. 

Q.  What  about  the  facilities  and  the  range  of 
facilities  for  use  of  water  in  a  house?  Do  you 
normally  regard  that  as  ])eing  something  as  indica- 
tive of  probable  use  of  w^ater? 

A.  We  do,  sir,  and  for  this  reason:  The  use  of 
water  all  over  the  United  States  is  gro^ving  con- 
stantly. We  have  many  new  devices  that  use  water; 
automatic  washing  machines,  garbage  disposals  use 
a  great  deal  of  water.  But  ou.t  here  in  California, 
I  think  our  largest  use  is  for  irrigation  purposes. 
We  foujid  ourselves  in  a  position  last  year  of  rim- 
ning  into  the  seventh  month  before  we  were  out  of 
the  red. 

The  Court:     I  don't  know  what  you  mean. 
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A.  I  mean  the  water  company,  the  sales  were 
not  sufficient  to  cover  its  expenditures,  its  expenses 
for  the  first  six  months  of  last  year.  So  that  that 
is  reflected  by  smaller  sales  in  the  winter  than  m 
the  smmner.  ^  And  the  water  use  inside  a  house  is 
not  particularly  connected  with  the  season. 

Q.     You  wouldn't  say  that  it  doesn't  have  some 
relation  to  variation  of  seasons,  would  you? 
A.     It  did,  but  not  as  much  as  the  irrigation. 
Q.    Well,  now,  you  say  that  irrigation  is  an  im- 
portant factor,  after  making  the  statement  that  the 
use  of  water  through  house  facilities  is  a  factor 
and,    I    judge,    important   throughout   the   United 
States.  You  don't  mean  by  that  that  it  is  not  im- 
portant here,  do  you,  like  washing  machines,  show- 
ers, baths,  dish  washers,  disposals,  and  the  normal 
use  in  the  house  % 

A.     I  still  say  that 

Q.     I  am  just  asking  you,  is  that  a  substantial 

factor  ? 

A.  It  doesn't  compare  with  irrigation.  It  is  sub- 
stantial. 

Q.  All  right.  Now,  then,  have  you  in  your  expe- 
rience made  any  study  of  that— and  you,  by  reason 
of  that  experience,  as  manager  of  the  water  com- 
pany, have  some  knowledge  of  the  fact  of  the  ratio 
as  between  the  outside  and  the  house  use  of  water? 

A.  May  I  refer  to  some  things  I  have  with  me 
that  I  may  be  able  to  answer  that  better? 

Q.     I  don't  know  what  you  have  in  mind. 

A.     I  have  in  mind  statistical  information  that 
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we  keep  for  the  purpose  of  knowing  what  our  peak 
loads  are  and  how  much  water  we  are  delivering 
per  customer  and  how  much  water  is  going  to  be 
required  to  meet  a  summer's  load,  and  so  we  keep 
records  of  our  pumping. 

Q.  Your  water  for  a  house  and  lot  all  goes 
through  the  same  meter,  doesn't  it? 

A.     Yes,  sir.  [103] 

Q.  So  those  different  uses  you  would  arrive  at 
by  some  other  studies  other  than  the  meter  reading, 
namely,  your  season  — that  when  they  were  using 
water  outside  or  things  of  that  kind ;  is  that  what 
you  are  talking  about? 

A.  When  it  becomes  necessary  to  use  water  out- 
side, we  sell  a  great  deal  more  than  we  do  in  the 
winter  time,  much  more. 

Q.  Now,  in  functioning  as  manager  of  a  water 
company,  do  you,  as  such  manager,  have  any  occa- 
sion to  note  a  rise  or  fall  in  the  areas  served  by 
you  of  occupancy  of  houses?  A.    Yes. 

Q.  That  would  have  a  veiy  direct  bearing  from 
your  month-to-month  use  of  water,  wouldn't  it? 

A.     That  would. 

Q.  If  it  was  an  area  that  was  fully  occupied  or 
if  it  wasn't  occupied?  A.     That's  true. 

Q.  In  the  period  from,  say,  '47  through  '50,  and 
as  manager  of  the  water  company  in  the  course  of 
your  duties,  noting  such  things,  did  you  note  any 
signs  of  extensive  unoccupancy  or  vacant  bougies  in 
the  area  serried  by  your  company? 

A.    ISTo,  sir. 
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Q.  Would  you  say  that  there  was  comparatively 
full  occupancy  or  a  major  portion  of  occupancy,  or 
what  would  you  say  about  if? 

A.  I  would  say  there  was  a  comparatively  full 
occupancy.  [104] 

Q.     Has  that  varied  since? 

A.     That  condition 

Q.     Has  it  continued  or  has  it  changed^ 

A.  That  condition  still  prevails  throughout 
Whittier,  so-called  Whittier  area.  I  guess  I  will 
have  to  explain  that. 

Q.     Is  that  the  area  that  you  were  marking  on 

the  map? 

A.  Yes,  sir.  That  is  a  portion  of  our  Wliittier 
district.  That  doesn't  apply  to  our  Fontana  dis- 
trict. 

Q.  Are  any  of  those  areas  that  are  covered  by 
those  contracts  in  your  Fontana  district? 

A.     No,  they  are  not. 

The  Court:  All  right.  I  liavo  asked  the  witness 
some  questions.  In  case  ray  questions  have  sug- 
gested questions  counsel  desire  to  ask,  you  may  ask 
them. 

Mr.  Shearer:    I  haAT  one  question  in  connection 

with  that. 

Further  Redirect  Examination 
Q.     ("By  Mr.  Shearer) :    You  stated  on  examinar 
tion-i^-chief  that  the  income  of  the  occupant  had  a 
bearing  on  the  use  of  water,  did  you  not? 
A.    Yes,  sir. 


I 
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Q.  And  his  Honor  referred  to  the  inside  use  of 
various  appliances. 

In  the  normal  course  of  events,  will  a  home  with 
two  bathrooms  and  more  appliances  use  more  water 
than  a  home  with  one  bathroom  and  less  appli- 
ances? [105]  A.     Yes. 

Mr.  Shearer:    No  further  questions. 

Further  Recross  Examination 

Q.  (By  Mr.  Constable):  How  far  is  Fontana 
from  Whittier?  A.     It  is  35  miles. 

Q.     How  far?  A.     Thirty-five  miles. 

Mr.  Constable :    That  is  all. 

The  Court:  Would  there  be  any  relationship  in, 
say,  the  pride  of  ownership  in  a  two-bathroom 
house  as  against  a  pride  of  ownership  in  a  one- 
bathroom  house  ? 

The  Witness:  No,  I  don't  think  that  depends  on 
the  mmiber  of  bathrooms. 

The  Court:  Do  you  think  that  would  have  any 
bearing,  likev.ise,  as  to  outside  use  of  water? 

The  Witness:  No,  I  ,guess  a  two-bathroom  house 
could  o-o  on  any  size  lot.  It  wouldn't  have  any 
bearing. 

The  Court :    All  right.  Any  more  questions  ? 
Mr.  Constable:    That  is  all. 
The  Court:    You  are  excused. 

(Witness  excused.) 

(Discussion  off  the  record.) 

Mr.  Constable:  May  that  map  be  left  with  the 
Court? 
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Is  that  a  copy'?  [106] 

Mr.  Shearer:    Yes,  I  prepared  a  copy  and  it  may 
be  left  in  evidence.  I  don't  wish  it. 

Mr.   Constable:     I   subpoenaed  it.   I   wanted  to 

make  sure. 

The  Court:    All  right. 

:Mr.  Shearer:    Call  Mr.  Gamier. 

CAMILLE  A.  GARNIER 

was  called  as  a  mtness  by  and  on  behalf  of  the 
petitioners,  and,  having  been  first  duly  sworn,  was 
examined  and  testified  as  follows : 

The  Clerk:    Please  state  your  name  and  address. 

The  Witness:  Camille  A.  Oarnier,  16340  Maple 
Grove  Avenue,  Puente. 

Direct  Examination 

Q.  (By  Mr.  Shearer)  :  Mr.  Gamier,  state  your 
occupation. 

A.  I  am  president  and  general  manager  of  Sub- 
urban Water  Systems. 

Q.  Are  you  also  engaged  in  the  subdivision  busi- 
ness? 

A.     Oh,   yes,  we  build  30  or  40  houses  a  year 

is  all. 

Q.  How  long  have  yon  been  president  and  gen- 
eral manager  of  Suburban  or  its  predecessors  ? 

A.  I  have  been  president  and  general  manager 
of  Suburban  Water  Systems  and  its  predecessor 
corporations  since  1944. 

Q.  Is  Suburban  a  private  company  similar  to 
that  of  San  Gabriel?  [107]  A.    Yes. 
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Q.  You  are  subject  to  the  re.i^ilatoiy  supervision 
of  the  California  Public  Utilities  Commission? 

A.     That  is  correct. 

Q.  I  show  you  Exhibit  1  and  direct  your  atten- 
tion to  the  first  and  second  j)arag-ra.phs  thereof. 
Will  you  examine  them,  please?  A.     Yes. 

Q.  Now,  are  you  familiar  ^^dth  contracts  of  the 
nature  of  Petitioners'  Exhiliit  1?  A.     Yes. 

Q.  Have  you  acquired  that  familiarity  in  con- 
nection with  your  work  for  Suburban? 

A.  As  a  public  utility,  Suburban,  San  Gabriel, 
and  practically  all  the  rest  of  the  public  utilities  in 
California  operate  under  the  same  rules  and  regu- 
lations; as  a  result  of  the  rules,  the  contracts  are 
similar, 

Q.  And  you  are  in  charofe  of  the  negotiation  of 
similar  contracts  with  su1>dividers  in  the  Los  Ange- 
les area?  A.     Yes. 

Q.     You  heard  Mr.  Moseley's  testimony,  did  you  ? 

A.     Yes,  sir. 

Q.  Is  it  true  that  3^ou  are  concenied  with  the 
cost  of  the  installation  of  the  water  pipe  lines  ? 

The  Court:  I  think  that  you  l>etter  develop  what 
you  want  [108]  this  witness  to  testify  without— 
I  don't  Avant  to  have  to  turn  back  and  read  the  tes- 
timony of  the  other  witness.  If  you  want  to  knoAv 
something  from  this  mtness  about  his  work  and 
his  experience  and  how  he  goes  about  it,  suppose 
you  ask  him. 

Mr.  Shearer:    Yes,  your  Honor. 

The  Court:    That  is  a  very  general  question,  and 
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I  would  have  to  go  back  and  possibly  read  the  other 
witness'  testimony  when  I  get  do^vn  to  that  part  of 
the  transcript. 

Q.  (By  Mr.  Shearer):  Mr.  Gamier,  how  do 
>'ou  arrive  at  the  amount  which  the  subdivider  is 
required  to  pay  in  connection  with  any  water  facil- 
ity contract? 

A.     Our  company  requires  a  subdivider  to  de- 
posit mth  it  a  subdivision  plat  map  of  its  installa- 
tion. The  company's  engineering  depai^ment  makes 
a  layout  of  the  water  estimates  required  to  properly 
serve  the  residential,  commercial,  and  other  types 
of  customers  that  mil  be  incidental  to  that  develop- 
ment. An  analysis  is  then  made  of  the  cost  to  make 
such  an  installation,  and  that  estimate  is  given  to 
the  subdi^dder  and  the  subdivider  makes  a  deposit 
of  that  amoimt  of  money.  Upon  the  receipt  of  the 
deposit  by  the  company  of  the  subdivider's  money, 
the  installation  is  made.  In  exchange  for  the  de- 
posit, the  subdivider  is  given  a  refund  agreement. 
Q.     The  amomit  which  the  customer  pays  is  the 
amount  determined  by  you  or  Suburl^an  to  be  the 
cost  of  tlie  installation,  [109]  is  that  correct? 

Mr.    Constable:      Your   Honor,    I    would    ratlier 
hear  the  ^\dtness  testify. 

The    Court:     I   think   he    just   testified   to    that 
effect. 

Well,   I   think   he   has  testified   probably   better 

than  you  are  there,  so 

Mr.  Shearer:     I  was  simply  trying  to  save  time 
in  transition.  I  can  go  about  it  the  long  way. 
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The  Court:  All  right,  let's  go  about  it  in  an 
orderly  way,  because  this  witness  gave  you  a  very 
clear  and  definite  answer  there.  If  you  will  just  ask 
him  the  question,  I  am  convinced  that  he  will  an- 
swer it. 

I  sustained  the  objection. 

Q.  (By  Mr.  Shearer)  :  Is  tJie  amoimt  of  pay- 
ment based  solely  on  cost  of  installation  ? 

A.  Yes.  The  amount  of  payment  is  based  upon 
the  cost  of  the  installation.  However,  the  cost  to  tlie 
subdivider  per  lot  mil  vary  very  widely,  depending 
upon  the  location  of  the  subdivision,  in  relation  to 
the  balance  of  the  water  system,  the  size  or  the 
frontage  of  the  lots  involved,  the  necessary  line 
sizes  to  be  paid  by  the  water  company,  and  in  gen- 
eral it  will  result  in  a  deposit  by  the  developer  of 
from  $90  to  $230  per  lot,  and  I  am  taking  that  as 
an  average  of,  oh,  the  last  million  dollars  of  these 
deposits  received  by  our  company.  [110] 

Q.  May  the  nature  of  the  soil  affect  the  cost  of 
the  installation  ? 

A.  Soil  type  requiring  different  types  of  mate- 
rinl  to  be  used  is  one  of  the  many  factors  involved 
in  arriving  at  a  cost  per  lot  in  any  subdivision. 

Q.  Now,  does  the  cost  of  the  water  pipe  installa- 
tion necessarily  involve  a  greater  use  of  water- 
strike  that. 

Would  \h(^  fact  that  the  cost  of  a  water  pipe  in- 
stallation was  increased  by  ihe  distance  from  the 
water  company's  nearest  facility  to  the  subdivision 
result  in  a  greater  use  of  water  in  that  subdivision? 
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The  Court:    Now,  let's  have  the  reading  of  that, 
so  that  we  can  all  listen  to  that. 
(Question  read.) 

The  Court:    That  is  a  veiy  hard  question  to  fol- 
low. I  believe  you  can  do  better  than  that. 

The  Witness:     I  think  I  know  what  he  is  get- 
ting at. 

The  Coui-t:    I  can  guess  at  it  myself,  but  I  don't 

like  to  have  to  guess  at  it. 

Q.  (By  Mr.  Shearer) :  Has  it  been  your  expe- 
rience that  the  ultimate  occupants  of  a  subdivision 
use  more  water  because  that  subdivision  was  a  sub- 
stantial distance  from  your  nearest  facility  at  the 
time  of  the  installation  of  the  water  mains  in  that 
subdivT-sion  ? 

A.  The  answer  to  your  question,  the  cost  of 
installing  a  [111]  subdi^dsion  or  the  cost  to  a  sub- 
divdder  of  making  the  necessary  main  installations 
to  seiwe  a  particular  user  of  water  within  a  subdi- 
vision has  little  relationship  to  the  distance  of  that 
subdivision  to  the  company's  nearest  facility.  How- 
ever, there  are  a1x)ut  15  factors  that  very  consider- 
ably influence  the  amount  of  water  used  by  the 
main,  which  in  turn  influences  the  amount  of  refund 
received  by  the  subdivider. 

Q.  What  factors  do  affect  the  amount  of  water 
which  may  be  used  in  a  subdivision  during  any 
given  ten-year  period  from  the  completion  of  the 
water  installation  of  a  new  subdivision  until  the 
end  of  that  ten  years? 

A.     The  factors  that  are  to  some  degree  influenc- 
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ing  the  amount  of  water  that  will  be  used  by  a  con- 
sumer in  any  specific  subdivision  are  as  follows: 

1.    The  location  of  the  subdivision  and  the  type 
of  land  on  which  it  is  located.  First,  the  type  of 
soil  makes  a  considerable  difference  in  the  amount 
of  water  used,  because  if  it  is  sandy  in  nature,  as 
many  areas  are  in  Southern  California,  the  amount 
of  water  used  outside  of  the  house  in  the  averages 
of  the  Suburban  Water  System,  which  serves  areas 
adjacent  to  those  about  which  Mr.  Moseley  testified, 
there    is    approximately    seven    to    eight    hundred 
cubic  foot  of  an  average  monthly  bill  used  within 
the  residence,  with  an  average  for  1954  in  our  com- 
pany of  over  23,000'  sei-vices  of  about  2,180  cubic 
feet  used  as  an  average  for  the  average  customer 
for  the  year,  which  [112]  means  that  the  difference 
between   800   cu]>ic   feet  and  2,100  or  2,200   cul^ic 
foot  is  used  outside  of  the  house.   So  the  type  of 
soil,  if  it  is  sandy  in  nature,  means  the  laA\m  has  to 
be  irrigated  every  day  instead  of  once  or  tmce  a 
week,  as  an  example. 

The  next  factor  is,  if  the  sulxlivider  plans  lawns 
and  shrubs  at  the  time  of  the  construction  of  the 
house,  and  that  is  a  part  of  the  house  at  the  time  it 
is  purchased  by  the  buyer,  it  means  that  the  first 
five  or  six  months  of  occupancy,  there  is  a  great 
deal  more  water  used  than  if  it  is  dependent  upon 
the  installation  of  this  lawn  and  shrul>bery  hy  the 
new  tenant  and  owner,  who  is  l)usy  getting  installed 
in  the  house. 

The  next  matter  of  temperature,  for  the  year,  the 
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amount  of  smishine  and  the  relation  of  rainfall.  We 
have  been  nomializing  our  company's  water  use  as 
a  result  of  temperature,  and  find  a  difference  as 
high  as  28  percent  in  gross  water  use  from  a  low 
user  and  a  high  user. 

The  Coui-t:    That  is  your  margin  of  variation? 
The  Witness:    Yes,  sir. 
The  Court:    Found  from  your  study? 
The  Witness:     From  our  study.  We  have  just 
completed  the  study  for  rate  purposes.  Next,  the 
rates  of  the  water  company  are  an  influencing  fac- 
tor in  water  use.  Wliere  water  is  sold  at  a  flat  rate 
\^dth  no  extra  charge  for  waste,  a  lot  of  waste  takes 
place.  If  the  rates  are  low,  many  times  the  water 
use  will  l^e  40  to  60  percent  greater  than  where 
rates  are  higher.  [113] 

The  continued  occupancy  of  the  house  is  an 
important  factor,  and  that  varies  as  a  result  of 
people  moving  in  and  out,  if  they  are  tenants,  or  if 
they  are  taking  prolonged  vacations  where  the 
house  is  left  vacant.  Those  are  principally  the  fac- 
tors that  affect  water  use. 

Q.  (By  Mr.  Shearer) :  Mr.  Gamier,  in  general, 
in  the  first  year  of  a  typical  water  pipe  installation 
such  as  Petitioners'  Exhibit  No.  1 — ^stiike  that. 

Is  the  us(^  of  water  during  the  period  of  con- 
struction of  a  home  substantially  less  than  the  use 
after  occupancy  by  the  ultimate  purchaser? 

A.  The  use  of  water  during  the  first  year  of  the 
installation  of  a  sul^division— and  I  am  predicating 
this  ansvsTr  on  one  type  of  subdivision,  which  is  a 
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house-building  subdivision— however,  a  third  of  tlio 
subdivisions  installed  are  not  house-building  subdi- 
visions, and  in  some  of  those  subdivisions  the  occu- 
pancy, full  occupancy  is  not  arrived  at  for  from 
^ve  to  seven  years,  which  is  a  very  deciding  and 
influencing  factor. 

One  of  the  big  factors  is  the  speed  at  which  the 
subdivider  is  able  to  construct  his  house,  and  that 
speed  of  construction  will  vary  from  four  months  to 
two  years,  depending  upon  a  group  of  three  factors. 
1,  availability  of  labor;  2,  availability  of  material 
and  material  strikes,  in  which  I  have  seen  subdivi- 
sions late  four  weeks  to  two  and  a  half  months ;  and 
[114-]  aJso  finance;  finance  because  of  terms  of  pay- 
ment. The  tenns  of  payment  for  the  house  will  in 
turn  cause  have  wide  differences  in  the  speed  of 
sales. 

The  Court :  You  are  talking  a]>out  now  foiancing 
through  a  purchaser,  indiWdual  purchaser  of  a 
house  ? 

The  Witness:  Yes,  sir.  The  ty]ie  of  finance, 
whether  it  be  no  down  payment  or  whether  it  is 
necessary  that  the  buyer  pays  a  thousand  or  two  or 
three  thousand  dollars  down.  In  fact,  I  know  of  my 
own  knowledge  of  a  tract  that  Mr.  Gersten,  who  is 
here  before  this  Court,  took  him  almost  two  years 
to  sell  all  the  houses  in  it.  Therefore,  the  speed  of 
sale  and  the  speed  of  closing  the  transaction  after 
the  sale,  which  is  the  result  of  trying  to  clear  up 

the  red  tape  of  Govermnental  agencies  involved 

I  personally  have  had  experience  where  the  Veter- 
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ans  Administration  has  taken  six  months  to  con- 
chide  a  sale  through  their  office  after  a  bona  fide 
sale  was  made  and  the  down  payment  was  received 
in  the  sales  office. 

The  Court :  Now,  just  a  moment,  because  I  think 
that  you  are  getting  beyond  the  question.  The  ques- 
tion was  directed  to  different  uses  of  water  during 

the  period  of  constniction;  at  least. 

The  Witness:  Yes,  I  did  get  beyond  it.  I  should 
say  during  constiniction  and  to  the  time  of  the  occu- 
pancy of  a  buyer,  which  from  that  time  on  there  is 
continual  occupancy  and  continual  water  use.  [115] 
The  Coui-t:  And  that  is  greater  or  less  than 
during  constniction? 

The  Witness:  During  a  construction  period,  the 
use  of  water — our  company  makes  a  charge  of  $2.50 
for  all  of  the  water  that  will  be  used  during  the 
entire  construction  period  and  up  to  the  time  of  the 
occupancy  of  the  person  who  is  going  to  live  in  that 
house ;  and  the  minimum  usually — I  mean  I  am  tak- 
ing out  of  seven  rates— is  from  $1.75  to  $2.50  per 
month.  Therefore,  the  ratio  of  water  return  or  rev- 
enue, which  in  turn  influences  a  refund  to  the  sub- 
divider,  is  hardly  nothing  during  the  constniction 
period. 

Th(^  Court :    All  right.  I  think  that  is  where  the 
question  was. 

The  Witness:    Thank  you  for  your  assistance. 
Q.     ("By  Mr.  Shearer)  :     Mr.  G-amier,  speaking 
as  of  the  commencement  of  the  installation  of  the 
water  pipe  lines,  can  you  predict  at  that  time  how 
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much,  if  any,  of  the  water  pipe  payments  may  be 

refunded  ? 

A.     No,  sir,  it  is  an  impossibility. 
Mr.  Shearer:     No  further  questions. 

Cross  Examination 

Q.  (By  Mr.  Constable) :  Have  you  ever  person- 
ally bought  one  of  these  contracts? 

A.     Yes,  sir.  [116] 

Q.     How  many  have  you  bought  ? 

Mr.  Shearer:  Just  a  moment,  please.  Now,  the 
last  time  I  ran  into  this  difficulty — I  am  going  to 
object  on  the  gTound  that  this  is  improper  cross 
examination.  I  may  say,  for  convenience,  I  have  no 
objection  if  respondent  wishes  to  offer  this  as  his 
evidence,  so  that  I  may 

The  Court:  You  are  objecting  on  the  grounds 
that  this  is  improper  cross? 

Mr.  Shearer:    Yes. 

The  Court:    The  objection  is  overruled. 

If  it  later  develops  that  it  appears  that  it  is,  you 
may  object  again,  but  it  isn't  up  to  this  point. 

You  may  proceed. 

Q.  (By  Mr.  Constable)  :  Are  you  familiar  with 
the  area  shown  on  Exhibit  8? 

A.     Could  I  see  Exliibit  8? 

Yes,  sir. 

Q.     This  is  generally  sandy  soil,  is  it  not? 

A.  Well,  I  would  say  more  loamy,  sandy,  loamy 
soil.  It  isn't  as  sandy  as  some  of  the  other  areas. 
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Some  areas  of  it  is  heavy  soil,  in  fact,  in  the  north 

part. 

Q.  It  is  true,  isn't  it,  that  in  1949,  1950,  there  is, 
as  affecting  your  company,  a  dollar  and  twenty-five 
cents  minimum  payment  l)y  water  users  to  be  made 
to  your  company  for  the  use  of  water  *?  [117] 

A.     No,  sir,  not  of  my  knowledge. 

Q.  Are  you  familiar  with  the  PUC  regulations 
with  regard  to  minimum  payments'? 

A.     Very  familiar. 

Q.     Does  that  vary  from  company  to  company? 

A.  Yes,  sir,  it  varies  within  companies.  That  is 
another  large  factor  in  determining  a  refimd,  be- 
cause of  the  rate  schedules  within  a  company.  We 
have  seven  different  rate  schedules  going  from 
$1.75  to  $7.00  as  a  minimum  to  a  customer  mthin 
our  company. 

Q.  Referring  to  the  area  shown  on  Exhibit  8, 
would  3^ou  say 

The  Court :    Let  him  see  it. 

The  Witness:  Isn't  that  the  one  you  just 
showed  me*? 

Mr.  Constable:     Yes,  that  is  the  map. 

Q.  (By  Mr.  Constable):  Referring,  lh\  Gar- 
nier,  to  the  area  showm  on  Exhibit  8 

A.  Are  you  speaking  of  the  area  within  the 
boundaries  of  the  San  Gabriel  Water  Company? 

Q.     That  is  correct.  A.     All  right. 

Q.  It  is  true,  isn't  it,  that  a  minimum  rate  of 
$1.25  would  be  exceeded  by  most  of  the  home  users 
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m  the  tracts  shown  as  15650  and  other  trcvcts  cir- 
cled in  pencil?  [118] 

A.  I  am  Sony,  but  I  don't  believe  I  could  an- 
swer the  question,  for  the  reason  that  it  would  take 
an  analysis  of  the  rate  structure  and  the  rate  and 
the  use  of  water  by  the  average  customer  in  that 
area,  and  I  do  not  have  those  figures  or  have  never 
examined  them. 

Q.  I  think  you  testified  that  you  could  not  pre- 
dict the  amount  of  refunds  to  be  obtained  on  a 
Avator  deposit  contract? 

A.  Yes,  sir.  It  is  very  difficult  to  predict  it  with 
any  certainty. 

Q-     But  it  can  be  predicted? 

A.     Yes,  v/ithin  bounds,  yes,  sir. 

Q.  And  on  the  basis  of  that  prediction,  you 
bought  some  contracts? 

A.     I  bought  a  contract. 

Q.     A  contract?  A.     Yes,  sir. 

Mr.  Constable:    That  is  all,  yonr  Honor. 

Redirect  Examination 

Q.  (By  Mr.  Shearer) :  Did  you  buy  that  con- 
tract personally?  A.     Yes,  sir. 

Q.  Was  the  subdi\ision  to  which  it  related  fully 
completed  when  you  bought  it  ? 

A.  Well,  the  houses  had  been  installed  and  fully 
occu.pied  for  a  period  of  about  four  years.  [119] 

Q.     Where  was  this  property? 

A.     West  Covina. 

Q.     How  much  did  you  pay  for  that  coutract? 
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A.     I  think  we  paid  about  $8,400  for  a  $6,800 

contract. 

Mr.  Shearer:    No  further  questions. 

Recross  Examination 
Q.     (By  Mr.  Constable)  :    Mr.  Gamier,  you  have 
purchased  contracts  or  a  contract,  you  say,  person- 
ally; then  you  said  "we."  Now,  whom  were  you 
referring  to? 

A.     Could  you  repeat  the  question? 

(Question  read.) 
A.     Well,  I  am  speaking  for  my  sister  and  my- 
self, who  is  in  lousiness  with  me. 

Q.  Now,  Mr.  Gamier,  in  addition  to  purchasing 
some  of  these  contracts  personally,  you  have,  have 
you  not,  through  companies  in  which  you  have  a 
financial  interest  purchased  some  of  these  similar 
contracts  ? 

Mr.  Shearer:    Again  I  am  going  to  object  on  the 
ground  that  this  is  improper  cross  examination. 
The  Court:    The  objection  is  overruled. 
The  Witness:     Would  you  repeat  the  question? 

(Question  read.) 
A.     Yes. 

Mr.  Constable:    That  is  all,  your  Honor.  [120] 
Mr.  Shearer :    I  would  like  to  examine  further  on 
the  new  matter  raised  by  counsel. 

The  Court:  AYell,  I  don't  know  whether  there  is 
any  new  matter  that  has  been  raised,  but  if  you 
have  some  questions,  you  may  ask  because  he  is 
vour  witness. 
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Further  Redirect  Examination 
Q.     (By  Mr.   Shearer):     What  companies  pur- 
chased these  contracts? 

A.  Well,  it  is  a  little  difficult  to  answer  that 
question  so  that  it  would  be  properly  interpreted. 
It  would  be  necessary  for  me  to  make  a  statement 
prior  to  that,  if  that  is  a^^Teable,  because  the  pur- 
chase of  the  contract  mthin  our  company,  which 
has  been  very  limited,  is  for  a  pui^ose—not  a  basis 
—utterly  different  than  was  ever  available  to  Mr. 
Oersten. 

Mr.  Constable:  I  object.  I  move  that  this  be 
stricken. 

The  Court:  Well,  I  think  if  you  can  answer  the 
question,  then  if  there  is  any  explanation  called  for, 
why,  it  may  be  asked. 

Let's  ^ei  back  to  the  question. 
(Question  read.) 

The  Court :  Let  the  record  show  that  he  is  asking 
what  company. 

A.  I  think  Gamier  Gonstmction  Company  pur- 
chased a  contract.  [121] 

Q.  That  is  in  addition  to  the  contract  to  which 
you  referred  when  you  spoke  of  a  purchase  by 
yourself  and  your  sister?  A.     That  is  correct. 

Q.  Now,  when  did  Gamier  Gonstmction  Com- 
pany purchase  this  contract? 

A.  I  wouldn't  know.  It  would  l)e  in  the  last  tsvo 
years  probably. 

Mr.  Shearer:    No  further  questions. 
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Further  Recross  Examination 
Q.     (By  Mr.  Constable):     You  know  the  com- 
pany  named    California-Pacific    Finance,    do    you 
not?  A.     Yes,  sir. 

Q.     You  also  know  a  Mr.  Brittain? 
A.     Harry  Brittain? 
Q.     Yes. 

A.     AA^at  is  his  address?  I  know  two  or  three 
Brittains.  That's  the  reason  I  ask. 
Q.     Harry  L.  Brittain. 
A.     What  location? 
Q.     Gunn  and  Telegraph. 
A.     Yes,  sir,  I  know  the  gentleman. 
Q.     Yes.  Now,  isn't  it  true  that  you  encouraged 

in  this  deal,  in  a  deal  with  these  two  parties^ 

A.     Two  parties?  Which  is  the  other  pai-ty? 
Q.     Califoniia-Pacific  Finance,  whereby  you,  in 
effect,  traded  preferred  stock  of  your  company  for 
the  1:>uilder's  contract? 

Mr.  Shearer:  May  I  ask  the  puii^ose  for  which 
this  question  is  directed?  Otherwise,  I  object  to  it 
on  the  ground  of  its  immateriality. 

The  Court:  Well,  I  assume  it  is  a  part  of  the 
cross,  which  is  directed,  as  the  other  was,  to  testing 
the  soundness  of  the  first  categorical  answer,  that 
you  couldn't  estimate  that  there  would  be  any 
refund. 

Mr.  Shearer:  Your  Honor,  that  question  related 
to  a  specific  kind  nnd  specific  time,  and  the  fact 
that  mauy  years  later — several  years  later  this  wit- 
ness may  or  may  not  have  been  involved  or  not  in- 
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volved  in  the  purchase,  I  submit,  is  neither  proper 

cross  examination  nor  material  to  the  issues  here 

involved. 

The  Court:    The  objection  is  overruled. 

Read  the  question. 
(Question  read.) 

The  Couii:  The  question  about  being  able  to 
determine  the  refunds,  so  to  speak,  on  the  basis  of 
water  use— your  question  was  not  based  on  any  par- 
ticular time  or  as  of  a  particular  time.  It  was  a  gen- 
eral question.  So  for  that  reason,  among  others, 
this  is  ]>roper  cross  and— may  not  develop  [123]  to 
where  it  amounts  to  anything,  I  don't  know  about 
that,  ]>ut  we  will  see,  and  if  it  does  or  it  doesn't,  the 
Court  will  detemiine  it  when  it  starts  considering 
the  evidence  and  finding  the  facts. 

The  Witness:  Would  it  be  fair  to  ask  for  a  re- 
statement of  that  question? 

^Yhl\t  do  you  mean  by  "your  company,"  which 
company? 

Q.     (By  Mr.  Shearer)  :    Suburban  Water. 

A.     Could  you  reframe  the  question,  please? 

Q.  What  you  did,  did  you  not,  Mr.  Gamier,  was 
to  take  preferred  stock  of  your  company 

A.  Could  you  state  the  company  names  be- 
cause  

Q.  Suburban  Water  Company,  and  give  the 
buikh^r  who  held  the  right  to  refunds,  preferred 
stock  in  trade  for  the  contract  of  refunds  which  he 
held? 

A.     If  my  memory  is  connect,  I  believe  that  such 
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an  exchange  on  a  dollar  for  dollar  basis  was  made 

with  Mr.  Brittain,  yes,  sir. 

Mr.  Constable:    That  is  all  I  have. 

:Mr.  Shearer:    What  is  the  name? 

Mr.  Constable:    Brittain. 

The  AA^itness:  I  might  explain  further  that  this 
is  imiqne  to  Suburban  Water  Systems  and  is  not 
done  ]3y  any  other  company  that  I  know  in  Cali- 
fornia. [124] 

Q.     (By  Mr.  Shearer)  :    When  was  this  done? 

A.    Within  the  last  12  or  16  months. 

Q.  Prior  to  that  time  had  there  been  any  like 
transactions  by  Suburban  Water  Company  prior  to 
the  first  exchange  of  this  preferred  stock  ? 

A.     Yes,  sir. 

Q.  A^^en  was  the  first  time  that  Suburban  ever 
made  such  an  exchange? 

A.  If  I  remember  correctly,  a  gam,  the  Public 
Utilities  Commission  approved  the  exchange  of 
Suburban  Water  System  securities  on  a  dollar  for 
dollar  basis  for  the  outstanding  value  of  a  refimd 
agreement  in  February  of  1952.  That  is  the  first 
instance  I  know  of  in  California. 

Q.  Now,  this  Brittain  transaction,  did  it  involve 
a  subdivision  with  which  you  were  familiar? 

A.    Yes,  sir. 

Q.  Bid  you.  appraise  the  specific  factors  there 
involved  ? 

A.     Yes,  sir.  I  made  many  such  appraisals. 
Q.     By  the  way,  what  does  your  preferred  stock 
pay? 
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A.     This  is  a  3  percent  cimiulative  jiref erred. 
Q.     Is  it  readily  marketable  % 
A.     No,  it  is  not. 

Q.  Is  it  redeemable  at  the  option  of  the  holder 
thereof 1 

A.     It  is  redeemable  at  \he  option  of  the  water 
company.  [125]  The  holder  might  be  the  owner. 
You  mean  the  owner? 
Q.     The  owner,  yes. 

A.  No,  sir.  There  is  no  redemption  provision,  no 
sinking  provisions. 

Q.  Do  you  know  whether  this  stock  is  quoted  on 
any  exchange  or  over  the  counter? 

A.  No,  sir.  What  sales  are  made  are  made  at 
very  considerable  discount. 

Mr.  Shearer:    No  further  questions. 

Mr.  Constable :    That,  is  all,  your  Honor. 

The  Court:    I  have  some  questions. 

Examination 
Q.     (By  the  Court)  :    What  is  your  position  with 
the  Suburban? 

A.     I  am  president  and  general  manager. 

Q.  How  long  have  you  been  president  and  gen- 
eral manager?  A.     Since  1944. 

Q.     '44?  A.     Yes,  sir. 

Q.  Do  you  have  to  do  with  or  know  of  the  con- 
tracts such  as  these  1  to  7,  Exhibits  1  to  7  show,  in 
this  proceeding,  the  contracts  that  are  of  that  na- 
ture that  your  company  makes? 
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A.     Yes,  \Ye  have  about  two  million  dollars  worth 
outstanding  at  the  present  time.  [126] 

Q.     Do  you  know  of  any  of  them  that  have  run 
for   ajiy    appreciable    percentage    of    the    ten-year 
period,  where  there  have  been  no  refunds? 
A.    Yes,  sir. 
Q.     Very  many? 

A.  In  answer  to  that,  I  have  just  finished  a 
studv  of  that  question  for  our  own  office  about  five 
months  ago,  and  the  results  of  the  study  indicated 
that  we  have  contracts  that  would  pay  on  the  ten- 
year  period,  GVo  percent  of  the  face  value  up  to  the 
"full  pa\^nent  of  the  total  contract  in  six  years; 
I  mean  there  is  that  much  variation. 

Q.  What  sort  of  areas  are  there  where  there 
have  been  no  refunds? 

A.  There  are  areas  right  alongside  of  each  other. 
It  depends  on  the  type  of  development. 
Q.  Wliat  are  the  variations? 
A.  You  could  have  a  subdivision  —  I  Avill  give 
two  examples;  an  example  of  maximum  return  and 
one  of  minimum.  A  suMivision  wherein  there  was 
one  street  laid  ^rith  a  pipe  line  going  up  the  center 
of  that  street  seiwing  houses  on  both  sides,  with  a 
cost  of  approximately  $85  per  lot,  an  average  rate 
of  $45  to  $48  a  year. 

Q.  Wliat  do  those  figures  refer  to  ?  I  don't  know 
what  you  are  meaning  by  those. 

A.  Wliere  the  cost  to  the  subdivider  was  $85  per 
lot  [127]  for  the  installation  of  water  mains,  and 
where  the  consimier  paid  additionally  $45  to  $48  for 
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water  sei-riee  on  a  35  percent  refund,  it  meant  that 

that  tract  paid  out  in  six  to  seven  years. 

Now,    right   alongside    of   it   was   a   subdivision 
where,  because  of  the  way  it  was  laid  out,  where  it 
Avas   necessary   to    lay   pipe    lines    all    aroimd    the 
periphery  of  the  tract  with  lots  only  on  one  side  of 
the  pipe  line,  doubling  the  cost,  and  where  the  cost 
of  that  tract  ran  about  $180  to  $190  a  lot,  and  lots 
were  sold  and  some  houses  were  built.  There  were 
many  of  those  lots  at  the  end  of  the  sLxth  year,  even 
though  the  subdivider  had  sold  the  lot  and  received 
his  money  therefor,  the  purchaser  had  not  yet  built 
a  residence  thereon,  and  there  was  no  money  com- 
ing back  from  it,  coming  back  to  the  subdivider. 
And  in  those  instances  those  tracts  paid  20  to  25 
p-rr'ont  of  the  full  amount  of  the  deposit.  The  tract 
that  went 

Q.  In  other  words,  where  that  exists,  your  expe- 
rience would  l^e  that—your  study— they  had  gotten 
l^ack  in  the  period  25  percent? 

A.  Of  the  full  deposit  ]\v  the  end  of  the  tenth 
year. 

Q.  All  right.  Now,  contrast  that  situation  with 
one  that  is  fully  built  and  sales  are  what  might  be 
regarded  as  normal,  namely,  the  sales  of  the  houses 
to  purchasers. 

A.  In  the  case  of  a  sul^di^ider  that  is  going  to 
bnild  the  houses  at  the  same  time  that  the  mains  are 
installed,  the  amount  of  money  'di^i  would  be  re- 
turned of  the  total  deposit  ri28]  would  depend  a 
great  deal  on  the  time  that  that  installation  was 
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made,  and  as  an  average— again  I  am  speaking  as 
an  average  over  let's  say  10,000  services  have  ])e(^n 
installed  by  our  company  in  the  last  two  or  three 
years,  which  may  not  be  applicable  to  this  case, 
which  was  way  prior,  and  where  costs  were  differ- 
ent and  everything  else  — the  refund  will  be  any- 
where from  65  percent  to  about  105,  with  an  aver- 
age of  about  70  to  80,  approximately  very  close  with 
what  Mr.  Moseley  said. 

Q.     How  do  you  get  a  refund  of  105  percent? 
A.     Well,  because  the  contract  will  pay  out  in 
full  by  about  eight  and  a  half  years. 

Q.     It  doesn't  run  the  full  ten-year  period? 
A.     That's  correct. 

Q.     And  you  are  allowing  a  figure  in  there  to 
make  up  for  that  accelerated  repayment? 

A.     It  probably  isn't  the  con-ect  way  to  state  it. 
Q.     I  think  that  we  imderstand  what  you  mean. 
So  that  in  these  matters  and  in  making  a  calcu- 
lation as  to  how  they  are  going  to  pay  out,  you  take 
into  consideration  the  tract,  whether  it  is  built  up 
rapidly  and  the  houses  are  sold,  or  whether  it  is  a 
hit  or  miss  proposition? 
A.     That  is  correct. 

Q.     And  those  are  the  extremes  probably  ? 
A.     That  is  correct. 

Q.  And  where  you  have  those  facts  and  you 
know  the  area,  [129]  then  is  it  true  that  you  are 
unable  to  make  some  fairly  satisfactory  calcula- 
tions as  to  what  ^vill  be  returned? 
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A.  Yes,  your  Honor,  up  until  the  time  that  the 
tract  has  ]>een  fu]]y  occupied  for  about  a  year  and  a 
half  to  two  years,  because  that  eliminates  a  lot  of 
the  factors  that  should  come  about,  but  if  every- 
thing went  right— but  that  you  just  can't  tell. 

Q.  Well,  does  the  nature  of  the  area,  the  demand 
for  homes,  the  rate  at  which  homes  are  selling,  and 
factors  of  that  kind,  have  some  enlightening  effect 
on  your  being  able  to  make  such  a,  computation  ? 

A.  Yes,  sir,  they  are  a  big  factor  in  making  the 
computation. 

Q.  In  short,  if  no  house  has  been  built  on  a 
subdivision  when  you  complete  your  mains,  but  it  is 
m  an  area  that  is  .growing,  and  houses  aroimd  on 
other  tracts  are  selling  regularly  and  there  is  a 
demand  for  them,  that  would  be  quite  different, 
wouldn't  it,  from  one  that  was  out  somewhere  else, 
and  it  was  an  untested  area  and  you  couldn't  tell 
what  the  demand  was  going  to  h^  ? 

A.  Not  quite,  sir,  because  within  three  blocks  of 
our  office  there  are  three  subdivisions  covering 
about  180  acres  that  were  subdivided  seven  years 
ago,  and  there  are  still  approximately  30  percent  of 
the  lots  vacant.  And  yet  inmiediately  surrounding 
them  there  are  other  tracts  that  are  selling  [130] 
houses  ahead  of  their  construction. 

Q.  Is  there  a  difference  in  the  contour  or  the 
construction  or  the  an^angements  and  plans  of  sale 
as  between  those  areas? 

A.  Yes,  sir,  and  the  type  of  development  that  is 
within  the  areas. 
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Q.     So  those,  likewise,  are  factors  that  you  take 

into  account  in  computing 

A.     Yes,  sir,  it  would  be  necessary. 
There  are  two  things  we  are  talking  about.  One 
is  the  amount  of  refund  and  the  other  is  the  value 
of  the  agreement.  The  amomit  of  refund  is  affected 

by  these  many  factors 

Q.     I  think  that  one  of  your  difficulties  here— 
you  have  l^een  very  enlightening— ]3ut  I  think  one 
of  your  difficulties  is  that  you  are  trying  to  answer 
some  of  the  questions  that  are  involved  in  this  case, 
rather  than  questions  that  relate   to  this  housing 
and  the  installation  of  water  and  the  use  of  water. 
I  rather  conclude  that  you  have  some  knowledge 
of  the  question  that  is  at  issue  here   on  the  tax 
standpoint  and  that  you  are  letting  that  creep  into 
yoTir  consideration  and  phrasing  of  your  answers, 
whereas  the  Court  here  is  interested  in  strictly  the 
operation  of  your  water  company  and  these  factors 
that  have  nothing  to  do  mth  the  tax  except  by  way 
of  result,  and  how  they  are  dealt  with  and  treated 
in  your  making  of  these  contracts  and  in  the  mak- 
ing of  the  refimds  to  the  water  users  or  [131]  to 
the  owners  of  the  contracts,  whoever  it  is. 

The  Court:  All  right,  any  questions  that  counsel 
]yiay  have  had  suggested  by  my  questioning,  you 
may  ask. 

Mr.  Shearer:    No  fnrther  questions. 
Mr.  Constable:    No  questions. 
The  Court:    Yon  are  excused. 
(Witness  excused.) 
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Mr.  Shearer:    I  will  call  Mr.  Gersten. 

ALBERT  GERSTEN 

was  called  as  a  witness  by  and  on  behalf  of  the 
petitioners,  and,  having  been  first  duly  sworn,  was 
examined  and  testified  as  follows: 

The  Clerk:     State  your  name,  please. 

The  Witness :    Albert  Gertsen. 

Direct  Examination 

Q.  (By  Mr.  Shearer) :  Mr.  Gersten,  state  your 
occupation,  please. 

A.     Subdivider  and  builder. 

Q.  How  long  have  you  been  in  the  subdivision 
business?  A.     About  16  years. 

Q.  How  have  you  operated  with  respect  to  enti- 
ties? 

A.  Partnerships,  joint  ventures,  corporations, 
sole  o^^iierships. 

Q.  Where  has  your  primaiy  business  been  con- 
ducted? A.     Los  Angeles  Coimty.  [132] 

Q.  You  are  familiar  with  what  has  been  called 
ihe  water  facilities  contracts.  Exhibits  1  to  7? 

A.     Yes. 

Q.     You  have  seen  those  before?  A.     Yes. 

Q.  Apart  from  the  practical  need  of  water 
which  may  or  may  not  exist,  is  there  any  legal  re- 
quirement in  Los  Angeles  County  to  bring  water  to 
a  subdivision  tract? 

A.  Yes,  legal  in  this  way:  Unless  vou  bi-in- 
water  in  and  have  it  available  for  each  lot,  the 
Cahfomia  Real  Estate  Commissioner  mil  not  issue 
a  permit  to  sell  property. 
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Q.  Now,  Mr.  Gersten,  have  you  subdivided  prop- 
erties in  areas  served  by  municipally  o\\Tied  water 
systems'?  A.    Yes. 

'  Q.     In  those  cases  do  you,  a  subdivider,  pay  for 
the  water  pipe  installations? 

A.  Yes,  in  all  cases  the  subdivider  must  pay  in 
order  to  have  a  salable  subdivision.  That's  the  first 

requirement. 

Q.  In  those  cases  are  there  any  rights  to  receive 
refunds  contingently  or  otherwise'? 

A.  No,  there  are  not.  In  areas  specifically  which 
I  have  a  direct  knowledge,  in  the  City  of  Los  Ange- 
les, there  is  no  refund  of  any  kind.  In  the  City  of 
Alhambra,  where  I  subdivided,  there  are  no  re- 
funds; and  so  on.  There  are  several  others  in  which 
there  are  no  refunds,  biit  I  was  compelled  to  [133] 
pay  the  cost  of  installations. 

Q.  Mr.  Gersten,  directing  your  attention  to  the 
J.  Richard  Company,  what  position  did  you  occupy 
in  that  company?  A.     President. 

Q.  You  were  familiar  with  its  affairs  and  its 
business?  A.     Yes. 

Q.  And  what  position  did  you  occupy  in  the 
Lawrence  Land  Company?  A.     President. 

Q.  W(U'e  you  familiar  mth  its  affairs  and  busi- 
ness? A.    Yes. 

Q.     Both  of  those  coi-porations  were  subdividers  ? 

A.     Yes,  in  the  subdivision  and  building  business. 

Q.  In  what  respect,  if  any,  was  the  operation  of 
T.  Richard  Company  different  from  that  of  Law- 
rence Land  Company? 
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A.  Different  in  location  of  land,  diff(;rent  in 
value  of  land,  both  raw  and  finished,  different  in 
the  types  of  houses  constructed,  different  in  type  of 
financing  obtained,  different  in  the  type  of  sales 
program,  different  character  of  buyers. 

The  Court:  Were  they  both  residential  develop- 
ments ? 

The  Witness:    Yes,  sir. 

Q.  (By  Mr.  Shearer):  It  has  been  stipulated 
that  the  Lawrence  Land  Company  was  incorporated 
on  May  20,  1.949  and  commenced  doing  business 
shortly  after  that  time.  On  or  about  May  20,  1949 
did  the  [134]  J.  Richard  Company  have  any  obli- 
gations ? 

A.  I  don't  knoAv  at  that  particular  date  if 
J.  Richard  Company  started  construction  of 
houses ;  had  a  very,  very  large  liability. 

Q.  Bid  the  J.  Richard  Company  have  an  obliga- 
tion with  respect  to  each  home  it  constructed  prior 
to  the  time  it  sold  that  home?  A.     Yes. 

The  Court:    What  do  you  mean  hj  that? 

Mr.  Shearer:    Had  an  obligation? 

The  Court:  Yes.  I  think  you  better  follow 
that  up. 

yfh^t  do  you  mean  by  that,  Mr.  Witness? 

The  Witness:  In  our  interim  financing,  we  exe- 
cuted notes  secured  by  deeds  of  tinist  on  each  piece 
of  property  for  an  amount  ^given  to  us,  agTeed  to 
give  us  by  the  lending  institution. 

In  this  particular  J.  Richard  Company  tract,  as 
I  recall  now,  \\w  obligation  or  the  lien  on  these 
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houses  was  approximately  two  million  dollars,  and 
those  were  liabilities  of  the  company  and  myself 
until  the  houses  were  sold  and  the  new  buyer  as- 
sumed tlie  liability. 

The  Court:     That  is  a  rather  normal  operation, 

isn't  it? 

The  Witness:  Well,  I  don't  know.  There  are 
many,  many  phases  of  it.  Some  builders  don't  bor- 
row money.  They  are  fortunate  to  have  the  expenses 
to  carry  themselves. 

The  Court :    But  not  too  many  of  them.  [135] 
The  Witness:     Well,  not  too  many  rich  people, 

I  suppose. 

The  Court:  I  mean,  something;  that  is  more  often 
than  not.  I  was  just  a  little  bit  puzzled  at  the  ques- 
tion, but  go  ahead.  Maybe  it  will  clear  up  for  me. 

Mr.  Shearer:    Yes,  your  Honor. 

Q.  (By  Mr.  Shearer)  :  Did  the  Lawrence  Land 
operation  involve  Federal  Housing  Administration 
commitments  % 

A.     Yes,  all  of  my  developments  did. 

Q.     So  did  the  J.  Richard  Company? 

A.     Yes,  sir. 

Q.  Bid  the  existence  of  the  obligations  out- 
standing of  the  J.  Richard  Company  have  a  bearing 
upon  the  obtaining  of  additional  Federal  Housing 
Administration  commitments  at  that  time? 

The  Coui-t:    By  whom? 

Mr.  Shearer:  I  was  just  about  to  say  by  the 
J.  Richard  Company. 

A.     Yes.  J.  Richard  Company  could  not  obtain 
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any  additional  FHA-insured  builders'  loans  because 
of  its  rather  contingent  liability,  and  for  a  practical 
purpose,   in   our  business  —  and   which  is   general 
practice,  that  each  subdivision  stands  on  its  own. 
They  rarely,  in  my  experience,  have  any  continuing 
subdivisions,    one   onto   the   other,    because    of   the 
large  contingent  liability  existing  during  constric- 
tion period.  [136]  And  in  order  to  obtain  FHA  firm 
commitments,  in  this  case  on  J.  Richard  Company, 
the  paid-in  capital  would  have  had  to  be  so  large 
that  very  fev/  people  I  know  could  meet  it,  with  the 
result  a  new  subdivision  —  had  a  new  corporation 
known  as  Lav/rence  Land  Company,  which  at  its  in- 
ception was  free  to  obtain  necessary  financing  and 
commitments   through    FHA,    based    on    a    certain 
capitalization. 

Q.  Now,  directing  your  attention  to  the  w^^ter 
facilities  contract  again,  was  there  a  variation  in 
the  time,  commencing  mth  the  commencement  of 
ihe  water  pipe  installations  and  ending  ^^dth  the 
completion  of  the  houses,  completion  and  sale  of 
the  bouses  in  a  given  tract,  as  between  one  subdivi- 
sion and  another?  A.     Yes. 

Q.     What  factors  would  create  such  variations? 

A.     Well,  in  our  sjiecific  cases 

Q.  I  am  directing  my  attention,  I  should  say,  to 
the  period  from  June  1947  through  December  1950. 
A.  There  were  shortages,  labor  shortages,  one 
trade  would  have  to  wait  upon  another;  as  an  ex- 
ample, in  the  course  of  subdividing,  first  is  gi^ading; 
next,  sewer  installation;  next,  water.  If  either  of 
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the  contractors  prior  to  the  sewer  installers  does 
not  have  his  work  done— that  is,  prior  to  the  water 
installers— does  not  have  his  work  done,  in  that  case 
the  water  company  must  wait,  of  necessity,  until 
these  other  [137]  two  things  are  done. 

The  time  element  varies  with  these  conditions, 
over  which  no  one  has  control.  They  may  vaiy  four 
months,  six  months,  three  months,  I  don't  know. 
But  there  is  a  different  variance. 

The  Court:    Now,  you  are  speaking  generally? 

The  Witness:  In  our  particular  subdivision,  my 
personal  experience. 

Q.  (By  Mr.  Shearer):  Is  that  statement  also 
applicable  in  general  to  subdivisions  in  Los  Angeles 
County,  if  you  know?  A.     Yes,  I  think  so. 

Q.     Would  such  things  as  strikes  be  a  factor? 

A.    Yes. 

Q.    Would  material  shortages  1>e  a  factor'? 

A.    Yes. 

The  Court:  Those  things,  of  course,  follow  as  a 
matter  of  course,  that  they  would  be  a  factor  in 
completion  of  construction.  I  think  you  could  al- 
most say  as  a  matter  of  reason  and  logic  that  that 
would  be  true. 

Mr.  Shearer:  Yes,  your  Honor,  I  think  so  too, 
but  I  can't  be  so  sure  that  your  Honor  thinks  so 
until  your  Honor  says  so. 

The  Court:  Well,  but  I  don't  know  whether  that 
still  has  to  do  with  this  case  or  not,  other  than  just 
a  generalized  statement.  Of  course,  if  they  hap- 
pened, w^hy r^-'^^] 
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Mr.  Shearer:  I  think  the  point  is,  not  whether 
they  happen,  but  the  fact  if  they  happen  from  time 
to  time,  and  their  inability  to  predict.  That  is  what 
I  am  concerned  about  here,  is  the  difficulties  of  pre- 
diction. I  tried  to  bring  that  out. 

The  Court:  We  are  concerned  here  with  the  dif- 
ficulties of  prediction  with  respect  to  these  particu- 
lar tracts.  We  don't  have  any  other  tracts  involved 
here;  we  have  these  tracts.  That  is  where  these 
v/ater  contracts  are  related  to.  There  are  seven  of 
them  here. 

Mr.  Shearer:  I  think  there  are  six  — seven  ex- 
hibits. 

The  Court:     Six  tracts,  that  is  right. 

Mr.  Shearer:    Yes. 

The  Court:  You  can  have  all  sorts  of  generalized 
statements.  If  it  didn't  happen  to  these,  then,  that 
would  present  a  different  situation. 

Mr.  Shearer:    Well,  I  will  reserve  that^ 

The  Court:  That  is  one  of  the  troubles.  We  are 
getting  a  lot  of  generalized  discussion  here,  where, 
as  a  matter  of  fact,  we  are  dealing  with  specific 
property  and  the  contracts  relating  to  them. 

Mr.  Shearer:  I  think  that  is  a  matter  that  I  will 
have  to  take  up  on  brief. 

The  Court:    I  rather  assume  so. 

]\rr.  Shearer:  I  don't  entirely  agree  mth  your 
Honor,  but  [139]  I  have  had  the  advantage  of  care- 
fully going  over  the  stipulation,  and  for  that  rea- 


son- 


The  Court:     Of  course,  I  don't  know  — if  those 


248  Albert  Gersten,  et  al,  vs. 

(Testimony  of  Albei-t  Gersten.) 

things  are  covered  in  the  stii^ulation  with  respect  to 

these  particular  tracts,  why,  then,  that  would  take 

care  of  that. 

Q.  (By  Mr.  Shearer)  :  Mr.  Gersten,  during  the 
period  from  June  10,  1947  through  December  1950, 
were  there  any  strikes  affecting  the  building  in- 
dustiy'?  A.     Yes,  definitely. 

Q.  Now,  were  those  strikes  predicted  prior  to 
the  time  they  happened  ?  A.     No. 

Q'.  Now,  did  the  outbreak  of  the  Korean  situa- 
tion in  1950  have  a  bearing  upon  availability  of 
materials?  A.     Very  deiinitely. 

Q.     In  what  respect? 

A.     Shortages  resulted  in  slomips,  that  certain 
crafts— steel,  for  instance,  couldn't  be  delivered  to  a 
job;  cement  was  in  short  supply,  with  the  result 
that  trades  had  to  wait  a  longer  period  of  time  to 
make  its  installations,  and  specifically  has  affected 
these  tracts  in  this  matter,  in  this  case.  We  had  a 
painters'  strike  that  resulted  in  a   delay  in  Lav7- 
rence  Land  Company,  a  delay  in  completing  that 
tract    a])ont    four    months.    We    had    a    strike    m 
J.  Richard  Company— a  general    [140]   strike  was 
called  on  one  of  our  tracts— I  think  it  was  15062— 
that  delayed  the  construction.  And  in  that  case  we 
required   a   lengthy   court   proceeding   against   the 
union. 

Q.     Referring  to  the  strike  affecting  the  J.  Rich- 
ard Company,  did  that  strike  break  out  after  the 
water  pipe  line  contract  had  been  started? 
A.    Yes. 
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Q.  In  referring  to  the  strike  afeecting  LavA^-ence 
Land  Company,  did  that  strike  break  out  after  the 
water  pipe  installations  had  commenced? 

A.     Yes,  quite  a  time  after  that. 

Mr.  Shearer:    No  further  questions. 

Cross  Examination 
Q.     (By  Mr.  Constable)  :    I  think  you  mentioned 
that  the  Korean  war  broke  out  in  1950.  That  was 
June,  around  June  25,  1950,  wasn't  it? 

A.  I  should  remember,  but  I  presume  that 
was  it. 

Q.  Yes,  and  you  also  testified  that  there  was  a 
slowu]^  in  your  building,  caused  by  a  shortage  of 
materials  and  all  of  the  other  factors  which  result 
from  a  wartime  economy,  is  that  correct? 

A.     That  there  were  shortages  ? 

Q.  Yes,  and  a  consequent  slomip  in  buildine:,  in 
general?  A.    Yes. 

Q.     Home  building?  [141]  A.     Yes. 

Q.  Kow,  as  a  result  of  that,  it  is  also  true,  isn't 
it,  Mr.  Gersten.  immediately  that  the  Korean  war 
broke  ou.t  and  that  building  shoi-tages  were  antici- 
pated, o^Yiiing  homes  l^ecame  in  demand? 

A.  Homes  became  in  demand,  but  the  abilitv  to 
constnict  them  and  deliver  them  was  still  the  same. 
I  mean  our  sales  at  times  were  ahead  of  our  pro- 
duction, but  because  of  these  slownps  we  could  not 
deliver  the  house,  and  it  resulted  in  mmij  cancel- 
lations. 
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(Testimony  of  All>ert  Gersten.) 

Q.  I  see.  And  these  slomips  occurred,  then,  after 
the  out1)reak  of  the  Korean  warl 

A.     They  occurred  generally  from  1947  through 

1950,  '51. 

Q.     The  Korean  war  slowups? 

A.  No,  the  shortages.  Shortages  were  created  by 
the— at  the  closing  of  the  war,  and  when  building 
got  an  O.K.  there  were  shortages  constantly,  and 

delays. 

Mr.  Constable :    That  is  all  I  have,  sir. 

The  Court :    You  are  excused. 
(Witness  excused.) 

Mr.  Shearer:  Subject  to  the  proposed  stipula- 
tion that  I  offered  respecting  the  item  that  came  up 
regarding  Mr.  Moseley's  testimony,  petitioner  rests. 

Mr.  Constable :  I  have  no  witnesses,  your  Honor, 
but  I  didn't  quite  understand  the  last  statement  Mr. 
Shearer  made.  [142] 

Mr.  Shearer:  I  offered  a  stipulation  to  which 
counsel  agreed  to  consult,  and  subject  to  being  able 
to  stipulate  or  asking  permission  to  cover  it  by  evi- 
dence if  we  are  unable  to  stipulate 

The  Court.:  I  see  no  reason  why  it  can't  be  stipu- 
lated, and  of  course  if  the  parties  draw  up  a  stipu- 
lation covering  the  facts  they  can  file  it. 

Mr.  Shearer:  I  see  no  reason  why  it  can't  be 
stipulated  either.  I  don't  know  what  the  facts  are, 
but  I  assume  the  water  company  does. 

The  Court:  Well,  they  ought  to.  They  have  a 
record  of  their  contracts  down  there.  It  would  be  a 
strangely  operated  company  if  they  didn't. 
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Mr.  Shearer:    I  don't  think  there  is  any  question 
that  they  do. 

Mr.  Constable:    I  think  respondent  has  stated  its 
position  in  that  connection. 
The  Court:    A]]  ri,2:ht. 

Mr.  Constable:  I  am  going-  to  withdraw  some 
exhibits. 

The  Court:    Do  you  have  anything  to  offer? 

Mr.  Constable:    No.     • 

The  Court:  You  say  you  have  no  witnesses.  Do 
you  have  any  other  evidence  ? 

Mr.  Constable:     Nothing-. 

The  Court:  All  right.  You  ]>oth  rest,  then,  I 
take  it,  [143]  subject  to  the  fact  that  you  are  going 
to  get  together  on  a  stipulation  with  respect  to 
those  items  from  the  water  company  books'? 

Mr.  Shearer:    Yes,  your  Honor. 

The  Court:  Now,  this  is  going  to  be  a  bad  case 
to  work.  There  are  main  issues  rumiing  with  one 
group,  main  issues  rimniug  with  another  group  of 
these  proceedings,  and  then  there  are  side  issues 
that  relate  to  individual  proceedings,  and  I  don't 
know  how  much  of  your  stipulation  is  a  stipulation 
of  e^ndence  and  how  much  is  a  stipulation  of  facts. 
We  have  gotten  into  the  hal^it  of  referring  to  stipu- 
lations as  being  stipulations  of  fact,  even  though 
very  often  they  are  stipulations  of  evidence,  and  not 
true  stipulations  of  fact. 

Since  it  is  an  involved  matter,  I  want  you  gentle- 
men to  do  me  a  veiy  good  job,  a  very  careful  job 
on  proposed  findings,  because  even  in  the  most  diffi- 
cult cases,  insofar  as  the  law  is  concerned,  and  much 
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more  often  than  not,  yonr  case  is  decided  when  the 
facts  are  found  and  you  don't  have— when  the  facts 
are  found  definitely  and  clearly,  you  don't  have 
nearly  so  much  trouble  with  the  application  of  the 
law.  Sometimes  you  don't  have  any.  So  I  want  you 
to  take  whatever  time  is  needed  for  doing  a  good 

job. 

I  am  going  to  be  just  as  much  mterested  m  the 
job  on  your  proposed  fiiidings  as  I  am  in  this  very 
deep  discourse  on  the  law  that  I  anticipate  coming 
with  the  questions  here  involved.  [144]  And  I  would 
like  for  you  to  take  that  stipulation  of  facts,  and 
to  the  extent  that  it  is  a  stipulation  of  evidence, 
namely,  an  agreement  of  evidence  that  is  to  go  in 
or  e^udence  that  has  come  in  l^y  agTeement,   and 
from  that  evidence  find  the  facts  just  the  same  as 
you  think  they  ought  to  be  found,  propose  the  facts 
that  you  think  ought  to  be  foimd  from  that,  just  the 
same  as  you  propose  the  facts  that  you  think  should 
be  found  from  the  oral  testimony,  so  that  I  mil 
have  a  completed  jol:*,  and  not  have  to  wade  through 
documentary  stuff  and  sort  out  and  make  findings 
myself. 

Now,  how  much  time  do  you  think  you  ^vill  need 
to  do  your  job? 

Mr.  Constable:  May  I  ask  what  kind  of  iDriefs 
the  Court  will  order? 

The  Court:  Well,  I  noiinally  prefer  the  first 
brief  ])y  the  party  who  is  the  mo^dng  party,  and 
usually  that  is  the  petitioner  in  the  proceedings  be- 
fore us,  but  I  have  found  that  I  don't  get  as  good 
briefs  f I'om  the  respondent  that  way  as  I  do  having 
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simultaneous  briefs  and  then  replies.  So  I  have, 
over  the  last  year  or  two,  gradually  been  abandon- 
ing my  fonner  practice  of  ha\ing  the  moving  party 
file  a  brief  and  then  the  other  party  respond  or 

I'eply. 

If  I  could  be  assured  of  getting  good  answering 
l)riefs  that  way,  I  might  contiime  it,  but  imless  I 
have  some  reason,  othei-wise  I  am  going  to  have  to 
ask  for  simultaneous  Iniefs  with  [l-io]  reply. 

Mr.  Constable:  Mr.  Shearer  and  I  have  talked 
about  this  during  the  stipulation  of  fact,  and  we 
ariived  at  a  few  points,  at  which  time  I  infonned 
hiui,  because  of  that,  I  would  like  seriatim  briefs. 

The  Court:  The  difficulty  with  that  is,  I  never 
get  a  reply  out  of  the  respondent. 

Mr.  Constable:  I  might  say,  yom-  Honor,  I 
would  like  seriatim  briefs  on  the  argimients  of  the 
joint  return,  on  the  excess  profits  tax,  and  a  simul- 
taneous brief  on  the  facts,  so  I  think  sunultaneous 
l-)riefs  would  be  satisfactory  to  the  respondent. 

The  Court:  ^ell.  I  am  going  to  set  it  that  way. 
How  much  time  do  you  think  you  ^viU  need? 

I  may  say  that  I  am  very  heavily  loaded  with 
submitted  cases,  and  you  might  just  as  well  ask  for 
as  much  time  as  you  need  now  and  not  have  to  file  a 
motion  for  extension  of  time. 

Afr.  Constable:  I  had  a  case  this  morning  in 
which  I  was  given  90  days.  This  case,  then,  I  sui> 

po.o 

The  Couri:    That  case  this  morning  was  a  simple 
case  compared  to  this  one. 
Mr.    Constable:     That   is   con-ect,   vour   Honor. 
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I  think  it  could  be  set  about  the  same  time,  as  far 
as  I  am  concerned. 

Mr.  Shearer:  I  am  inclined  to  think  a  little 
longer  time  than  that.  [146] 

The  Court:    120  days'? 

Mr.  Shearer:  120  days,  partly  because  I  have 
cases  coming  up  on  the  next  two  calendars  that 
will  take  up  a  considerable  part  of  my  time. 

The  Court:  Very  well,  120  days,  with  45  for 
reply.    And  I  want  good  reply  briefs  from  both  of 

The   case   stands   submitted   upon   the   filmg   of 

briefs. 

Mr.  Constable:  Your  Honor,  would  the  Clerk 
prefer  that  I  withdraw  these  exhibits  off  the  rec- 
ord or  in  the  record? 

The  Clerk:    Either  way. 

Mr.  Constable:     I  can  tell  you  what  they  are.     . 

The  Court:  A¥ell,  you  make  your  arrangements 
with  the  Clerk.  The  withdrawal  of  returns  and 
exhilnts  that  are  readily  susceptible  of  having  pho- 
tostats substituted  is  a  matter  of  usual  practice 
here,  and  unless  there  is  some  reason  or  other^vise, 
you  make  your  arrangements  so  that  the  record  is 
preserved,  the  integrity  of  the  record  is  maintained, 
and  that  is  all  that  is  necessary.  There  should  be 
no  difficulty. 

So  you  make  your  arrangements  with  the  Clerk, 
and  imless  there  is  something  further,  then,  that 
concludes  the  business  until  we  call  the  Palmer 
case  at  10:00  o'clock  on  Monday  morning,  as  I 
understand  it. 
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The  Clerk:     That  is  correct. 
Mr.  Shearer:    There  may  be  some  difficulty,  your 
Honor,  in  obtaining  the  information  requested  of 
the  water  company,   and  I   [147]   assume  we  can 
simply  mail  that  stipulation  on. 

The  Court:  What  is  done  rather  regularly  in 
Division  8— and  I  happen  to  be  Division  8— is  that 
where  there  is  a  matter  that  indicates  by  its  very 
character  that  it  is  readily  susceptible  of  stipula- 
tion, the  parties  regularly  work  it  up.  If  they 
can  get  it  done  before  I  leave,  that  is  very  good. 
If  they  don't,  they  merely  attach  a  motion  and  send 
it  in,  say  "Plerewith  is  a  stipulated  matter,"  and 
that  thereby  becomes  a  part  of  the  record,  because 
I  grant  it.  I  have  never  had  any  difficulty.  It 
always  works  nicely,  and  I  don't  think  you  should 
have  any  difficulty  on  that  here. 

If  you  get  it  finished  before  I  leave,  fine ;  if  you 
don't,  fix  it  up  and  send  it  in. 

If  there  is  nothing  further,  then, 

The  Clerk :  The  respondent  has  withdrawn  all  of 
his  exhibits  from  A  through  Y,  and  Petitioners' 
Exhibit  No.  8.  The  respondent  has  these  exhibits 
and  will  forward  them  to  Washingt.on. 

The  Court:    We  will  stand  adjourned. 

(Whereupon,  at  5:55  o'clock  p.m.,  the  hear- 
ing in  the  above-entitled  petition  was  closed.) 

[Endorsed] :     T.C.IT.S.  Filed  May  17,  1955. 
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[Title  of  Tax  Court  and  Docket  No.  51226.] 

DESIGNATION  OF  CONTENTS  OF 
RECORD  ON  REVIEW 

To  The  Clerk  of  The  Tax  Court  of  the  United 
States : 
You  will  please  prepare,  transmit,  and  deliver 
to  the  Clerk  of  the  United  States  Court  of  Ap- 
peals for  the  Ninth  Circuit  copies  duly  certified  as 
correct  of  the  following  documents  and  records  in 
the  above-entitled  cause  in  connection  with  the  peti- 
tion for  review  heretofore  filed  by  the  Taxpayer: 

(1)  The   docket   entries   of   all   proceedings  l^e- 
fore  the  Tax  Court. 

(2)  Pleadings  before  the  Tax  Court,  as  follows: 

(a)  Petition. 

(b)  Answer. 

(3)  The   findings   of   fact   and    opinion   of   the 

Tax  Court. 

(4)  The  decision  of  the  Tax  Court. 

(5)  The  petition  for  review. 

(6)  Written  stipulation  of  facts  entered  into  by 
petitioner  and  respondent,  exclusive  of  the  follow- 
ing paragraphs:  9,  10,  11,  12,  21,  22,  23,  24,  31,  32, 
33,  34,  35,  42,  43,  44,  45,  48,  49,  50,  51,  52,  and  74. 

(7)  Supplemental  Stipulation  of  Facts. 

(8)  All  Exhibits  other  than  Respondent's  Ex- 
hibits A  through  P,  both  exclusive. 

(9)  The  entire  official  transcript  of  oral  testi- 
mony including  statements  and  stipulations  of  coim- 
sel  and  of  the  trial  Judge. 
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(10)    This  designation  of  contents  of  record  on 
review. 

/s/  JACOB  SHPJARER, 

Attorney  for  Petitioner. 
Of  Counsel: 

TANNENBAUM,  STEINBERG  & 
SHEARER. 

Affidavit  of  Service  by  Mail  Attached. 

[Endorsed]:     T.C.U.S.  Filed  Feb.  5,  1958. 


[Note:  Designation  of  Contents  of  Record 
on  Review  in  Docket  Nos.  51228  and  51229, 
filed  Feb.  6,  1958,  are  the  same  as  Docket  No. 
51226,  set  out  at  pages  256-7.] 


[Title  of  Tax  Court  and  Docket  Nos.  51226,  51228 
51229.] 

CERTIFICATE 

I,  Howard  P.  Locke,  Clerk  of  the  Tax  Court  of 
the  United  States,  do  hereby  certify  that  the  fore- 
going docmnents,  1  to  24,  inclusive,  constitute  and 
are  all  of  the  original  papers  on  file  in  my  office 
as  called  for  hj  the  ^'Designation  of  Contents  of 
Record  on  Re^dew"  and  "Designation  of  Additional 
Portions  of  Record  on  Review"  excepting  exhibits, 
which  are  separately  certified,  on  file  in  my  office 
as  the  original  and  complete  record  in  the  cases 
before  the  Tax  Court  of  the  United  States  docketed 
at  the  above  nimibers  and  in  which  the  petitioners 
in  the  Tax  Court  have  filed  petitions  for  review,  as 
above  numbered  and  entitled,  together  with  a  true 
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copy  of  the  docket  entries  in  said  Tax  Court  cases 
as  the  same  appear  in  the  official  docket  in  my 
office. 

In  testimony  whereof,  I  hereunto  set  my  hand 
and  affix  the  seal  of  the  Tax  Court  of  the  United 
States,  at  Washington,  in  the  District  of  Columbia, 
this  26th  day  of  February,  1958. 

[Seal]         /s/  HOWAUD  P.  LOCKE, 

Clerk,  Tax  Court  of  the 
United  States. 


[Endorsed]:  No.  15945.  United  States  Court 
of  Appeals  for  the  Mnth  Circuit.  Albert  Gersten, 
Myron  P.  Beck  and  Ann  H.  Beck,  Milton  Gersten 
and  Mary  Gersten,  Petitioners,  vs.  Commissioner 
of  Internal  Revenue,  Respondent.  Transcript  of 
Record.  Petitions  to  Review  Decisions  of  The  Tax 
Court  of  the  United  States. 

Filed:    March  17,  1958. 

Docketed:     March  21,  1958. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 
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In  The  United  States  Court  of  Appeals 
For  The  Ninth  Circuit 

No.  15945 

ALBERT  GERSTEN,  MYRON  P.  BECK,  and 
ANN  H.  BECK,  MILTON  GERSTEN  and 
MAI^Y  GERSTEN,  Petitioners, 

V, 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 
STATEMENT  OF  POINTS 

Albert  Gersten,  Myron  P.  Beck  and  Ann  H. 
Beck,  and  Milton  Gersten  and  Mary  Gersten,  the 
Petitioners  herein,  by  their  attorney,  Jacob 
Shearer,  hereby  assert  the  following  eiTors,  which 
they  intend  to  urge  on  review  by  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit  of  the  deci- 
sion of  the  Tax  Court  of  the  United  States  in  the 
above  causes,  Tax  Court  Docket  Numbers,  51226, 
51228  and  51229,  on  October  30,  1957. 

1.  Rights  under  certain  contracts  were  assigned 
and  distributed  to  petitioners  upon  the  dissolution 
and  liquidation  of  certain  corporations  of  which 
they  were  stockholders.  Said  rights  consisted  of 
the  right  to  receive  monies  upon  the  happening 
of  and  measured  by  certain  contingent  future 
events  provided  for  in  the  contracts,  similar  to  the 
rights  under  the  contracts  in  issue  in  the  case  of 
Westover  v.  Smith,  173  F.  2d  90  (CCA.  9,  1949). 
The  Tax  Court  erred  in  determining  that  such 
rights  had  ascertainable  fair  market  values  for  the 
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I)uri)ose  of  deternniiing  petitioners'  capital  gains 
on  the  dates  of  the  distributions  in  final  liquida- 
tion,  respectively,   ])y   said   corporations. 

2.    During  the  year  1950,  petitioner  Albert  Ger- 
sten  married  Bernice  Ann  Gersten  in  Mexico,  im- 
mediately following  a  divorce  decree,  which  he  ob- 
tained in  Mexico,  dissolving  his  marriage  to  Lucille 
Gersten.      Under    California    law,    Albert   Gersten 
Avas  estopped  from  obtaining  and  could  not  have 
obtained  an  annulment  of  the  marriage  to  Bernice 
Ann  Gersten  and  w^as  estopped  from  asserting,  for 
property   and   status    purposes,    that   he    was    not 
married  to  Bernice  Ann  Gersten.     The  Tax  Court 
erred  in  determining  that  Respondent  was  a  proper 
person  entitled  to  challenge  the  validity  or  exist- 
ence of  the  marriage  and  further  in  determining 
that  petitioner  Albert   Gersten  and  Bernice   Ann 
Gersten  were  not  entitled  to  file  a  joint  return  as 
husband  and  \vife,  pursuant  to  Section  51(b)  of  the 
Internal  Revenue  Code  of  1939. 

Dated  at  Beverly  Hills,  California,  this  20th  day 
of  March,  1958. 

/s/  JACOB  SHEARER, 

Attorney  for  Petitioners. 

Of  Counsel: 

TANNEBAUM,  STEINBERG  & 
SHEARER. 

Affidavit  of  Ser\dce  by  Mail  Attached. 

[Endorsed]:     Filed  March  21,   1958.     Paul   P. 
O'Brien,  Clerk. 
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[Title  of  Court  of  Appeals  and  Cause.] 

DESIGNATION  OF  CONTENTS 
OF  RECORD 

Albert   Gersten,    Myron   P.    Beck   and   Ann   H. 
Beck,  Milton  Gersten  and  Mary  Gersten,  the  re- 
spective petitioners  herein,  by  their  attorney,  Jacob 
Shearer,  hereby  adopt,  as'  their  designation  of  the 
record  in  the  above  entitled  causes,  the  "Designa- 
tion of  Contents  of  Record  on  Review"  respectively 
•iiied  l)y  them  with  the  Clerk  of  the  Tax  Court  of 
the  United  States  in  Tax  Court  Docket  Nos.  51226, 
51228  and  51229  respectively,  and  copies  of  which 
were   duly   served   upon   coimsel   for   Respondent. 
Said   Designations  have   been   certified  and  trans- 
mitted hy  the  Clerk  of  said  Tax  Court  to  the  Clerk 
of  the  above  entitled  Court. 

Dated  at  Beverly  Hills,  California,  this  20th  day 
of  March,  1958. 

/s/  JACOB  SHEARER, 

Attorney  for  Petitioners. 
Of   Counsel: 

TANNENBAUM,  STEINBERG  & 
SHEARER. 

Affidavit  of  Service  by  Mail  Attached. 

[Endorsed]:     Filed   March   21,   1958.     Paul   P. 
O'Brien,  Clerk. 
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No.  15945 
IN  THE 


United  States  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


Albert  Gersten,  Myron  P.  Beck  and  Ann  H.  Beck, 
Milton  Gersten  and  Mary  Gersten, 

Petitioners, 

vs. 

Commissioner  of  Internal  Revenue, 

Respondent. 


BRIEF  OF  PETITIONERS. 


JURISDICTION. 

These  are  appeals  from  three  judgments  of  the  Tax 
Court  of  the  United  States,  each  entered  October  31, 
1957.  Said  judgments  were  entered  in  separate  proceed- 
ings which  were  consoHdated  for  trial  and  hearing. 

Within  ninety  days  after  August  24,  1953,  the  date  of 
the  maiHng  by  the  Commissioner  of  Internal  Revenue  of 
separate  notices  of  deficiencies  to  petitioner,  Albert  Ger- 
sten, to  petitioners  Myron  P.  Beck  and  Ann  H.  Beck, 
and  to  petitioners  Milton  Gersten  and  Mary  Gersten, 
respectively,  in  the  petitioners'  income  taxes,  each  of 
the  petitioners  filed  their  petitions  for  redetermination  of 
the  respective  deficiencies  pursuant  to  Section  272(a)  of 
the  Internal  Revenue  Code  of  1939  [R.  p.  3].  The  Tax 
Court  of  the  United  States  has  jurisdiction  of  such  actions 
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under  the  provisions  of   Sections   1101   and  272  of  the 
Internal  Revenue  Code  of  1939. 

As  set  forth  in  the  separate  petitions  for  review    [R. 
pp.  98,  100,  102]  each  of  the  petitioners  are  residents  of 
Los  Angeles  County  in  the  State  of  CaUfornia   [R.  pp. 
99,   101,  and   103].     Each  of  the  petitioners  filed  their 
respective  income  tax  returns  for  the  taxable  year  1950 
with  the  District  Director  of  Internal  Revenue  for  the 
Sixth  District  of  California  whose  office  is  located  within 
the  Ninth  Judicial  District  wherein  each  of  the  petitioners 
also  reside    [R.  pp.  99,   101,   1031.     The  United  States 
Court  of  Appeals  for  the  Ninth  Circuit  has  jurisdiction  to 
review  the  decision  of  the  Tax  Court  under  the  provisions 
of  Section  1141  of  the  Internal  Revenue  Code  of   1939 
and  Section  7482  of  the  Internal  Revenue  Code  of  1954. 

STATEMENT  OF  THE  CASE. 

ISSUE  I. 

The  Ability  or  Inability  to  Ascertain  the  Value  of  the 
Contract  Rights  Distributed  to  the  Stockholders 
Upon  Dissolution  of  the  Corporations. 

Petitioner  Ann  H.  Beck  is,  and  at  all  times  material 
hereto  was,  the  wife  of  petitioner  Myron  P.  Beck,  and 
petitioner  Mary  Gersten  is,  and  at  all  times  material 
hereto  was,  the  wife  of  petitioner  Milton  Gersten.  The 
petitioner  v/ives  filed  joint  returns  for  the  taxable  year 
1950,  here  involved,  with  their  respective  husbands  and 
are  parties  hereto  solely  for  that  reason.  All  of  the  peti- 
tioners kept  their  books  and  reported  their  income  on  a 
cash  basis  [F.  of  F.,  R.  p.  69].  All  references  herein  to 
petitioners,  respecting  this  issue,  will  refer  to  petitioners 
Albert    Gersten,    Myron    P.    Beck    and    Milton    Gersten. 
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Said  petitioners^  were  stockholders  of  four  corporations 
which  were  engaged  in  the  business  of  subdividing  tracts 
of  land,  constructing  houses  thereon  and  selling  such 
houses   [F.  of  R,  R.  p.  69]. 

The  extension  of  pipelines  for  water  service  was  es- 
sential to  the  subdivision  of  said  tracts  and  the  sale  of 
the  houses  constructed  thereon.  In  order  to  provide  water 
facilities  for  the  subdivisions  here  involved,  contracts  were 
entered  into  with  the  San  Gabriel  Valley  Water  Company 
(sometimes  hereinafter  referred  to  as  "San  Gabriel"), 
which  agreed  to  extend  its  water  lines  into  the  subdivi- 
sions in  question,  conditioned,  however,  upon  payments  by 
the  subdividing  corporations  of  the  cost  of  such  exten- 
sions [F.  of  F.,  R.  p.  69]. 

Under  the  contracts,  San  Gabriel  was  to  make  payments 
to  the  subdividing  corporations  on  the  basis  of  its  gross 
receipts  from  the  sale  of  water  to  homes  in  the  particular 
subdivision.  The  payments  were  to  terminate  in  some 
cases  ten  years  from  the  date  of  the  contract  and  in  others 
ten  years  from  the  date  the  lines  were  completed,  or  earlier, 
if  the  full  amount  should  have  been  paid  prior  to  the  end 
of  the  ten-year  period.  Accordingly,  the  subdividing  cor- 
poration might  or  might  not  receive  payment  in  full. 
The  corporations  did  not  hold  title  to  the  facilities  [F. 
of  F.,  R.  p.  70]. 

The  four  corporations  were  all  dissolved  by  December 
31,  1950.  Substantial  amounts  of  their  original  pay- 
ments to  San  Gabriel  remained  unpaid  at  the  time  of 
their  dissolution,  and  the  right  to  receive  repayments 
pursuant  to  such  contracts,  which  were  fully  transferable, 

^Petitioner  Milton  Gersten  was  a  stockholder  of  only  two  of  the 
four  corporations  involved. 


were  assigned  to  petitioners,  as  stockholders,  upon  the 
dissolution  of  the  corporations  [F.  of  F.,  R.  p.  70].  Peti- 
tioners did  not  assign  any  value  to  their  respective  inter- 
ests in  such  contracts,  in  arriving  at  the  gain  realized 
upon  liquidation  of  the  corporations.  Respondent  de- 
termined that  the  rights  under  each  of  the  contracts  did 
have  a  fair  market  value  when  they  were  received  by  the 
stockholders  in  liquidation,  and  accordingly,  in  his  de- 
termination of  deficiencies  herein  increased  the  amount 
of  capital  gain  realized  [F.  of  F.,  R.  p.  71].  Respondent 
determined  that  each  of  such  contracts  had  a  value  of 
50%  of  the  maximum  balance  which  might,  as  of  the 
time  of  dissolution,  become  payable  by  San  Gabriel  [F.  of 
F.,  R.  pp.  7Z,  75,  17  and  78]. 

The  minimum  rate  per  month  for  water  consumers 
which  was  charged  by  San  Gabriel  during  the  periods 
1948,  1949  and  1950  was  $1.25  [F.  of  F.;  Stip.  Par.  75, 
R.  p.  121]  but  none  of  the  purchasers  of  any  of  the  resi- 
dences included  in  any  of  the  tracts  involved  v/ere  re- 
quired, by  or  in  connection  with  the  contract  of  purchase 
of  the  residence,  to  use  or  purchase  water  from  San 
Gabriel,  in  any  amount,  or  for  any  period,  or  at  all 
[F.  of  F.;  Stip.  Par.  64,  R.  120]. 

In  its  findings  of  fact,  the  Tax  Court  held,  as  an 
ultimate  fact,  that  the  contracts  each  had  a  fair  market 
value,  at  the  respective  dates  of  dissolution,  equal  at  least 
to  the  amounts  determined  by  respondent  [F.  of  F.,  R. 
pp.  73,  75,  11  and  79].  This  ultimate  fact  was  inferred 
by  the  Court,  apparently  from  its  finding  of  the  evi- 
dentiary fact  that  similar  contracts  were  bought  and 
sold  [F.  of  F.,  R.  p.  70]. 

The  questions  presented  on  this  issue  are  (i)  at  the 
dates  of  dissolution  of  the  corporations,  did  the  respective 
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contracts  have  an  ascertainable  fair  market  value,  and 
(ii)  even  assuming  such  ascertainable  fair  market  value, 
were  petitioners  required  to  include  in  their  income 
tax  returns  for  years  prior  to  actual  receipt,  any  amount 
subsequently  paid  in  respect  of  such  contracts.  A  nega- 
tive answer  to  either  of  these  questions  requires  a  reversal 
on  this  issue. 

ISSUE  II. 
Was  Petitioner  Albert  Gersten  Entitled  to  File  a  Joint 
Return  for  the  Taxable  Year  1950  With  His  Wife, 
Bernice  Ann  Gersten. 

On  April  3,  1950,  Lucille  Gersten  obtained  an  inter- 
locutory decree  of  divorce  from  petitioner  Albert  Gersten 
(herein  sometimes  called  "Albert")  in  an  action  filed  in 
the  Superior  Court  of  the  State  of  California  in  and  for 
the  County  of  Los  Angeles.  On  November  2,  1950, 
Albert  obtained  a  final  decree  of  divorce  from  Lucille 
Gersten  in  the  First  Civil  Court  of  the  State  of  Chihuahua 
of  the  Republic  of  Mexico,  sitting  at  Juarez.  On  the  same 
date,  immediately  following  the  Mexican  decree,  he  mar- 
ried Bernice  Ann  Gersten  (herein  sometimes  called  "Ber- 
nice") in  Juarez.  The  CaHfornia  interlocutory  decree 
was  not  final  on  the  date  of  the  Mexican  divorce  and 
marriage.  At  all  times  during  the  year  1950,  Albert  and 
Bernice  were  residents  and  domiciliaries  of  the  State  of 
California  [F.  of  F.,  R.  p.  80]. 

The  parties  stipulated  to,  and  no  dispute  exists  con- 
cerning, the  facts  found  by  the  Tax  Court  on  this  issue. 
The  trial  court  held  that,  on  the  basis  of  those  facts, 
Albert  and  Bernice  were  not  legally  married  during  1950, 
and  that  accordingly  they  could  not  file  a  joint  income 
tax  return. 


— 6— 

The  sole  question  presented  by  this  issue  is  whether  or 
not  petitioner  Albert  Gersten  could  file  a  joint  income  tax 
return  for  the  year  1950  with  Bernice,  pursuant  to  the 
provisions  of  Section  51(b)  of  the  Internal  Revenue  Code 
of  1939. 

As  to  Both  Issues. 

On  August  24,  1953,  the  Commissioner  sent  to  each  of 
the  petitioners,  by  registered  mail,  a  notice  of  the  defici- 
encies here  involved  [R.  pp.  19,  39  and  55].  Within 
ninety  days  thereof,  petitioners  filed  petitions  for  rede- 
termination of  the  deficiencies  with  the  Tax  Court  of 
the  United  States  [R.  pp.  7,  27,  and  47]  and  on  April 
29,  30  and  May  1,  1955,  a  hearing  was  had  before  the 
said  Tax  Court  [R.  p.  123].  On  June  28,  1957,  the 
Honorable  Bolon  B.  Turner,  Judge,  entered  the  Findings 
of  Fact  and  Opinion  [R.  p.  61]  wherein  it  was  found 
and  held,  as  to  the  issues  here  involved,  as  described 
above. 

SPECIFICATION  OF  ERRORS. 

Issue  I. 

1.  The  Tax  Court  erred  in  determining,  as  an  ultimate 
fact,  that  the  contract  rights  received  by  petitioners  from 
the  dissolution  of  the  corporations  had  an  ascertainable, 
as  distinguished  from  an  unascertainable,  fair  market 
value. 

2.  The  Tax  Court  erred  in  determining,  as  an  evi- 
dentiary fact,  that  there  existed  a  market  in  which  con- 
tracts of  the  kind  here  involved  were  regularly  traded  in 
or  regularly  bought  and  sold.  There  is  no  evidence  in 
the  record  to  support  or  justify  such  a  finding. 

3.  The  Tax  Court  erred  in  failing  to  determine  that, 
because   petitioners    used   the   cash   receipts    method   of 
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accounting,  they  were  not  required  to  report  receipts  from 
the  contracts  here  involved  prior  to  the  year  of  actual 
receipt. 

4.  The  Tax  Court  erred  in  determining  that  there  was 
any  deficiency  in  the  income  taxes,  for  the  year  1950,  of 
any  of  the  petitioners,  by  reason  of  additional  capital  gains 
attributable  to  the  receipt,  on  dissolution  of  the  corpora- 
tions, of  the  contract  rights. 

Issue  II. 

1.  The  Tax  Court  erred  in  determining  that,  in 
1950,  petitioner  Albert  Gersten,  and  Bernice  Anne  Ger- 
sten,  were  not  husband  and  wife,  under  the  laws  of  the 
State  of  California,  and  accordingly  were  not  entitled  to 
file  a  joint  income  tax  return  for  that  year. 

2.  The  Tax  Court  erred  in  determining  that  there 
was  a  deficiency  in  petitioner  Albert  Gersten's  income 
taxes  for  the  year  1950,  attributable  to  the  disallowance 
of  his  election  to  file  a  joint  income  tax  return  for  1950 
with  Bernice  Anne  Gersten. 

SUMMARY  OF  ARGUMENT. 

Issue  I. 

1.  The  rights  which  petitioners  received,  under  the 
contracts  assigned  to  them  on  the  dissolution  of  the  cor- 
porations, were  rights,  subject  to  a  ceiling  amount,  to 
receive  payments  from  San  Gabriel  measured  by  a  per- 
centage of  amounts  received  by  San  Gabriel  from  the  sale 
of  water,  during  a  limited  period  of  time,  to  certain  of 
its  customers. 

2.  Because  of  future  unpredictable  conditions  respect- 
ing the  purchase  of  water  by  San  Gabriel's  customers, 
there  is,  and  at  the  dates  of  dissolutions  was,  no  way  to 


ascertain  the  fair  market  value  of  the  rights  under  the 
contracts.  This  principle  has  been  too  well  estabHshed  by 
the  Supreme  Court  of  the  United  States,  by  this  Court 
as  well  as  several  of  its  sister  appellate  courts,  and  by 
the  Tax  Court  itself,  in  a  number  of  cases,  to  permit  its 
rejection  here. 

3.     The  fact  that   (i)   the  limited  time  during  which 
the  contract  rights  would  continue  ranged  from  approxi- 
mately seven  to  nine  years,   (ii)   that  some  of  the  pay- 
ments under  the  contracts  had  actually  commenced  prior 
to  dissolution,  (iii)  that  experts  testified  that  an  average 
of  70%  of  the  maximum  receipts  from  contracts  similar 
in  form,  and  nature  to  those  here  involved,  but  with  some 
paying  much  less  than  70%,  and  some  m.ore  than  that 
amount,  depending  upon  the  particular  circumstances  of 
each  case,  (iv)  the  existence  of  six  isolated  sales  out  of 
several  hundred  similar  contracts  then  existing,  made  at 
unknown  times,  prices  or  terms,  or  all  of  these  four  facts 
collectively,  creates  no  certainty  and  furnishes  no  reason- 
able standards  from  which  a  fair  market  value  may  be 
reasonably  ascertained. 

4.  In  any  event,  six  isolated  sales  out  of  several  hun- 
dred similar  contracts  in  existence  do  not  justify  the  draw- 
ing of  an  inference  either  that  there  existed  (i)  a  market 
in  which  such  contracts  were  regularly  traded  in,  or  (ii) 
an  ascertainable  fair  market  value.  This  appellate  court 
is  not  bound  by  such  erroneous  inferences  or  conclusions. 

5.  In  any  event,  the  well  established  annual  account- 
ing concept  for  income  tax  purposes  precludes  the  re- 
quirement that  taxpayers  report  receipts  from  such  con- 
tracts as  income  prior  to  the  year  of  actual  receipt. 
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Issue  II. 

1.  Congress'  objective  in  enacting  Section  51(b)  of 
the  Internal  Revenue  Code  of  1939  was  to  give  husbands 
and  wives  from  noncommunity  property  states  income 
tax  benefits  equivalent  to  those  from  community  property 
states.  Accordingly,  its  concept  of  "husband  and  wife" 
had  reference  to  a  marital  status  or  relationship  which, 
under  state  law,  would  permit  them  to  file  income  tax 
returns  on  a  community  property  basis  if  they  were  resi- 
dents of  community  property  states. 

2.  The  determination  of  such  a  marital  status  depends 
upon  state  law.  Under  the  laws  of  the  state  of  Cali- 
fornia, of  which  petitioner  Albert  Gersten,  and  Bernice 
Ann  Gersten,  were  residents  and  domiciliaries,  a  Mexican 
decree  of  divorce  obtained  by  Albert,  with  the  aid  of 
Bernice,  from  his  prior  wife,  and  the  Mexican  marriage, 
resulted  in  a  status,  as  between  Albert  and  Bernice,  of 
husband  and  wife. 

3.  A  contrary  status  for  the  purpose  of  the  income 
tax  laws  would  make  the  administration  thereof  impossible 
in  this  area.  It  must  be  assumed  that  Congress  intended 
no  such  difficulties  or  incongruous  result.  By  executive 
interpretation,  the  Commissioner  of  Internal  Revenue, 
charged  with  the  administration  of  the  income  tax  statutes, 
has  so  assumed,  and  has  conceded  for  this  purpose,  a 
recognition  of  Mexican  divorces  and  marriages. 

4.  Accordingly,  in  view  of  their  status  as  husband 
and  wife  under  California  law,  and  under  respondent's 
own  general  interpretation  of  the  statute  involved,  the 
rejection  by  the  Tax  Court  of  the  election  by  Albert  and 
Bernice  to  file  a  joint  income  tax  return  for  the  year  1950, 
was  erroneous. 
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ARGUMENT. 
ISSUE  I. 
A.     The  Ability  or  Inability  to  Ascertain  the  Value  of 
the   Contract   Rights   Distributed   to   the    Stock- 
holders Upon  Dissolution  of  the  Corporations. 
1.     Introductory. 
On  the  dissolution  of  the  four  corporations,'  the  rights 
to  receive  payments  from  San  Gabriel  were  transferred 
and  assigned  to  the  petitioners  as  stockholders.     At  that 
time  San  Gabriel's  obligation  as  to  each  contract,  was  to 
pay  petitioners  an  amount  equal  to  33>^%  or  35%  of  the 
amounts  which  San  Gabriel  received  for  the  use  of  water 
from  the  occupants  of  the  houses  in  the  area  covered  by 
the   respective   contracts.      San   Gabriel's   obligation   was 
limited  by  the  then  balance  of  a  maximum  amount  stated 
in  each  contract  and  was  terminated  in  any  event  after 
a  date  less  than  ten  years   from  each  date   of   dissolu- 
tion, whether  or  not  the  aggregate  of  its  payments  un- 
der the  contract  equaled  said  maximum.^     Neither   San 
Gabriel  nor  the  stockholders  could  compel  the  owners  of 
the  residences  in  any  of  the  tracts  covered  by  the  contracts 
to  occupy  said  residences  or  to  use  or  purchase  water 
from  San  Gabriel  in  any  amount,  or  for  any  period,  or 
at  all.^    On  the  other  hand,  at  the  time  of  dissolution,  the 
houses  were  occupied  and  the  occupants  were  purchasing 
water  from  San  Gabriel  so  that  the  stockholders  could 
expect  to  receive  some  payments  from  San  Gabriel  pur- 
suant to  the  provisions  of  the  contracts,  but  with  no  as- 


2Respectively  on  December  31,  1950,  December  28,  1950,  Novem- 
ber, 8,  1950,  and  June  22,  1950. 

^F.  of  F.  Ex.  1  through  7,  which  formed  part  of  the  Stipulation. 
*F.  of  F.  Stip.  Par.  64,  R.  p.  120. 
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surance  as  to  what  extent,  at  what  rates,  or  for  how  long 
a  period  of  time,  since  as  indicated  these  factors  depended 
upon  activities  of  and  transactions  by  persons  over  whom 
neither  San  Gabriel  nor  the  stockholders  had  control. 

2.  The  Contract  Rights,  in  All  Material  Respects,  Are  In- 
distinguishable From  the  Contracts  Involved  in  Burnet 
V.  Logan^  and  Westover  v.  Smith.«  Accordingly,  They 
Must  Be  Held  to  Have  No  Ascertainable  Fair  Market 
Value  at  the  Time  o£  Dissolution. 

As  indicated  by  the  record  references,  the  foregoing 
facts  were  not  merely  proved  by  petitioners,  but  v/ere 
stipulated  to  by  petitioners  and  respondent  and  specifically 
adopted  by  the  Tax  Court  as  a  part  of  its  findings  of 
facts.  Accordingly,  without  more,  it  would  seem  that  the 
instant  case  comes  squarely  within  the  blanket  of  and  is 
controlled  by  the  cases  of  Burnet  v.  Logan,  283  U.  S. 
404;  IV  est  over  v.  Smith,  173  F.  2d  90;  Commissioner  v. 
Carter,  170  F.  2d  911;  and  /.  C.  Bradford  v.  Commis- 
sioner, 22  T.  C.  1057,  at  1070  (1954),  which  held  that 
contracts  of  this  nature,  having  the  elements  of  the  con- 
tracts here  involved,  have  no  ascertainable  fair  market 
value. 

That  being  so,  petitioners,  under  the  principles  of  said 
cases,  were  not  required  to  attribute  any  value  to  the  water 
contracts  in  determining  their  respective  gains  upon  the 
liquidation  of  the  corporations. 

In  the  Logan  case,  the  taxpayer  sold  shares  of  stock 
for  a  fixed  amount  plus  additional  contingent  amounts 
measured  by  sixty  cents  per  ton  of  12%  of  the  ore 
mined  by  a  subsidiary  of  the  corporation  whose  shares 

''283  U.  S.  404. 
«173  F.  2d  90. 
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were  being  sold.  The  contract  did  not  and  could  not 
impose  any  obligation  upon  the  subsidiary  (which  was 
not  the  purchaser)  to  mine  one  or  more  tons  of  ore,  al- 
though the  subsidiary  was,  at  the  time  of  the  sale,  en- 
gaged in  the  business  of  mining  and  seUing  the  ore,  and, 
from  the  opinion  in  the  case,  it  is  apparent  that  no^  one 
contemplated,  as  a  matter  of  possibiHty  or  probability, 
that  it  would  not  continue  to  do  so.  The  Commissioner, 
viewing  the  sale  as  an  entirely  closed  transaction,  sought 
to  value  this  contingency,  or  contingent  right,  and  fix 
a  fair  market  value  as  of  the  date  of  the  sale/ 

The  Supreme  Court  pointed  out  that,  although  such  a 
valuation  was  necessary  for  estate  tax  purposes,  since 
such  a  determination  must  be  made  once,  in  connection 
with  that  tax,  it  was  entirely  unnecessary  to  attempt  to 
value,  for  income  tax  purposes,  a  contract  which  depended 
upon  contingencies  over  which  the  seller  had  no  control 
and  in  respect  of  which  the  buyer  was  under  no  legal 
obligation  to  perform.  In  this  connection  the  court  stated 
(at  p.  412)  : 

"Nor  does  the  situation  demand  that  an  effort 
be  made  to  place  according  to  the  best  available  data 
some  approximate  value  upon  the  contract  for  future 
payments.  This  probably  was  necessary  in  order  to 
assess  the  mother's  estate.  As  annual  payments  on 
account  of  extracted  ore  come  in  they  can  be  readily 
apportioned  first  as  return  of  capital  and  later  as 
profit.  The  liability  for  income  tax  ultimately  can  be 
fairly  determined  without  resort  to  mere  estimates, 
assumptions  and  speculation." 


^n  fact,  ll/80ths  of  the  total  contract  in  question  had  been  ac- 
quired by  the  taxpayer  from  her  mother's  estate,  and  for  estate  tax 
purposes  that  fraction  had  been  valued  at  two  hundred  seventy- 
seven  thousand  odd  dollars. 
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in Westover  v.  Smith,  supra,  the  taxpayer  was  the 
owner  of  all  of  the  stock  of  a  corporation  engaged  in 
the  manufacture  and  sale  of  machine  tools.  After  the 
corporation  had  sold  all  of  its  assets  to  another  in  ex- 
change for  cash  and  the  right  to  receive  10%  of  the  gross 
sales  price  of  machinery  to  be  manufactured  pursuant  to 
patents  theretofore  owned  by  it,  taxpayer  liquidated  the 
corporation.  The  distribution  in  liquidation  netted  the 
taxpayer  cash  in  excess  of  her  basis  for  her  stock  and,  in 
addition,  the  assignment  of  the  contract  under  which  the 
future  contingent  payments  were  to  be  made.  The  Court 
stated  (at  p.  91)  that 

"while  the  contractual  rights  she  held  had  a  very 
substantial  value,  there  was,  owing  to  future  business 
contingencies,  no  way  of  ascertaining  its  fair  market 
value.  Therefore,  the  taxpayer  assigned  no  value 
to  the  contract  on  liquidation,  but  reported  the  later 
payment  as  capital  gains  representing  *an  integral 
part  of  the  liquidation  distribution.'''  (Emphasis 
added.) 

The  government  contended  that  the  Logan  case  did  not 
apply  because  it  did  not  involve  a  corporate  distribution. 
The  Court  disagreed  on  the  ground  that  the  profits  "arose 
directly  out  of  the  contract"  distributed  by  the  corpora- 
tion, and  stated  that  distributions  "are  treated  in  the  same 
manner  as  sales,"  going  on  to  state  (at  p.  92) : 

"It  is  clear  that  the  contract  itself  was  a  distribu- 
tion under  section  115(c).  Its  taxable  valuation  is 
its  fair  market  value,  according  to  section  111(b) 
of  the  Internal  Revenue  Code.  Although  there  was 
no  ascertainable  fair  market  value  at  the  time  of 
liquidation,  we  find  nothing  in  the  statute  requiring 
the  market  value  to  be  measured  immediately.     In 
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such  a  situation  the  only  practicable  and  accurate 
method  of  measuring  the  contract's  value ^  is  through 
the  application  of  m^ney  to  such  valuation  as  it  is 
received."     (Emphasis  added.) 

In  its  decision,  the  Court  reUed  upon  Burnet  v.  Logan, 
supra,  which  it  described  as  "a  case  which  presents  a 
factual  situation  almost  identical  with  that  of  the  instant 
case."* 

Commissioner  v.  Carter,  supra,  also  relied  squarely  upon 
Burnet  v.   Logan.    In  that  case  the   contracts   involved 
called  for  payment  of  commissions  to  the  liquidating  cor- 
poration  in   respect   of   services   which   were   completely 
rendered  but  the  payments  were  entirely  contingent  upon 
the  happening  of   events   which   neither   the  liquidating 
corporation  nor  the  recipient  stockholder  had  a  legal  right 
to  control.    Applying  the  principles  of  the  Logan  case,  the 
court  there  held  that  no  value  should  be  placed  upon  said 
contingent  contract  at  the  time  of  liquidation,  but  that 
after  payments  upon  the  contract  were  received  they  were 
required  to  be  taken  into  income  by  the  stockholder  as 
additional  capital  gains. 

In  Bradford^  the  facts  on  this  issue  are  virtually  identi- 
cal with  the  facts  in  the  instant  case,  except  that  the  pay- 
ments from  the  utility  company  there  involved  related  to 
power  lines  rather  than  water  pipes.  There,  taxpayer, 
in  complete  redemption  of  her  preferred  stock  received 
"the  benefits  under  a  contract  dated  September  2,  1942, 
between  Mobile  Homes,  Inc.^^  and  the  Alabama  Power 


8At  page  92. 
»22  T.  C.  1057  (1954). 

*<*The  subdivider  whose  preferred  stock  was  being  redeemed  from 
taxpayer. 
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Company.  .  .  .  It  [the  pov/er  company]  required 
Mobile  Homes,  Inc.  to  advance  the  money  to  run  the 
wires  into  the  project.  In  return,  Mobile  Homes,  Inc., 
was  to  receive  20  per  cent  of  the  net  income  that  the 
Alabama  Power  Company  realized  upon  power  sales  to 
the  occupants  of  the  houses.""  The  Commissioner  con- 
tended that  in  respect  of  payments  made  by  the  power 
company  to  taxpayer  after  the  dissolution,  that  the  tax- 
payer realized  ordinary  income  rather  than  a  capital  gain. 
In  rejecting  Commissioner's  contention,  the  Tax  Court 
stated  (at  p.  1072) : 

''Ordinarily,    if    the    value   of    the    right    received 
exceeds  the  cost  basis  of  the  stock  redeemed,  a  gain 
will  be  realized  by  the  taxpayer  when  the  exchange 
is  made.    But  in  the  instant  case  the  Alabama  Power 
Company's    contractual    right    had    no    ascertainable 
fair  market  value  when  it  was  received  by  Eleanor. 
Under    circumstances    indistinguishable    from    those 
here  present,  it  was  held  in  Commissioner  v.  Carter 
(C.  A.  2),  170  F.  2d  911,  affirming  9  T.  C.  364, 
and  West  over  v.  Smith,   173  F.  2d  90,  that  where 
the  contractual  right  received  in  exchange   for  the 
stock   has    no   ascertainable    fair    market   value,    no 
gain  is  realized  until  the  payments  exceed  the  cost 
basis   and,    thereafter,    the   payments    are   taxed    as 
capital  gains.    The  above  cases  rely  primarily  upon 
Burnet  v.  Logan,  283  U.  S.  404,  which,  we  agree, 
is  controlling.    The  fact  that  the  pa3^ments   are  to 
be  received  from  a  third  party  rather  than  from  the 
corporation  purchasing  the  stock  is  immaterial.    The 
fair  market  value  of  the  contractual  right  received 
is  equally  unascertainable,     .     .     ." 

"At  page  1065. 
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The  most  recent  Tax  Court  decision   on  the   subject 

appears  to  be  Lent^  v.  Commissioner,  28  T.  C ,  No. 

136,  decided  in  September,  1957.  In  that  case,  the  Tax 
Court,  following  Logan,  Smith,  Carter  and  Bradford, 
held  that  the  right  to  receive  future  commissions  contin- 
gent upon  the  consummation  of  mortgage  transactions  by 
third  parties  not  legally  required  to  do  so,  but  of  a  type 
which  immediately  prior  and  subsequent  to  dissolution 
were  being  consummated,  had  no  ascertainable  fair  market 
value  for  the  purpose  of  measuring  the  gain  of  the  re- 
cipient stockholders  upon  distribution  to  them  in  liquida- 
tion. 

In  addition  to  the  Smith,  Carter,  Bradford  and  Lents 
decisions,  the  principles  of  the  Logan  case  have  been 
applied  in  many  decisions,  with  respect  to  many  types  of 
contingent  receipts,  including  those  measured  by  oil  or 
gas  production,'^^  profits  of  a  mine  or  quarry,^'  earnings 
of  a  patent,^'  dividends  paid  by  a  corporation,''  brokerage 
commissions  paid  by  specified  customers,'^  and  renewal 
commissions  over  a  stated  period  of  years,  and  a  per- 
centage of  the  purchaser's  net  operating  profits  for  five 
years." 


^^Commissioner  v.  Moore,  48  F.  2d  526  (C.  C.  A  10  1931); 
Commissioner  v.  Garher,  50  F.  2d  588  (C.  C.  A  9  1931);  Com^ 
missioner  v.  Edzvards  Drilling  Co.,  95  F.  2d  719  (C.  C.  A  5, 
1938)-  Kay  Kimbell,  41  B.  T.  A.  940  (1940);  Rocky  Mountmn 
Development  Co.,  38  B.  T.  A.,  1303  (1938)  ;  Hunt  Production  Co., 
38B.  T.  A.  457  (1938). 

^^George  James  Nicholson,  3  T.  C.  596  (1944)  ;  G.  C.  M.  9798, 
X-2,  Cumulative  Bulletin  221  (1931). 

^^Commissioner  v.  Flopkinson,  126  F.  2d  406  (C.  C.  A.  2  1942)  ; 
Cf.,  United  States  v.  Carruthers,  219  F.  2d  21  (C.  A.  9,  1955). 

^^Estate  of  Raymond  T.  Marshall,  20  T.  C.  137  (1953). 

^^Cassatt  V.  Commissioner,  137  F.  2d  745  (C.  C.  A.  3,  1943). 

^Vones  V.  Squire,  56-2  U.  S.  T.  C.  Par.  9669  (D.  C,  Wash.). 
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The  reasoning  of  the  above  cases  is  applicable  to  the 
instant  case.  There  is  no  question  that  it  was  contem- 
plated by  the  corporate  taxpayers  and  by  San  Gabriel, 
which  was  to  make  these  contingent  payments,  that  the 
contingency  would  probably  arise,  although  to  what  ex- 
tent, at  what  rate  and  for  what  period  of  time  could 
not  be  known  by  either  of  the  contracting  parties.  But 
here,  as  in  the  Logan  case,  though  it  was  probable  that 
the  contingency  would  arise  to  some  extent,  it  is  entirely 
unnecessary  to  concern  ourselves  with  it. 

Although  it  appears  that  the  facts  here  involved,  spe- 
cifically including  the  nature  and  concept  of  the  contin- 
gent rights  received  by  the  stockholders  in  respect  of  the 
water  contracts  are  indistinguishable  from  the  facts  and 
the  nature  of  the  rights  involved  in  the  Logan,  Smith, 
Carter,  Bradford  and  Lentz  cases,  the  Tax  Court  never- 
theless distinguished  Smith  and  Carter  in  the  following 
language:^® 

"In  Westover  v.  Smith,  supra,  and  Commissioner 
v.^  Carter,  supra,  the  facts  were  that  contractual 
rights  received  upon  the  dissolution  of  the  corporation 
had  no  ascertainable  fair  market  value.  Here  the 
facts  are  otherwise.   See  Pat  O'Brien,  25  T.  C.  Z76:' 

The  O'Brien  case  is  indeed  distinguishable  from  the 
Smith  and  Carter  cases,  but  it  is  also  distinguishable,  for 
the  identical  reasons,  from  the  case  here  involved,  and 
the  Tax  Court's  reliance  upon  it  was  erroneous.  In  the 
O'Brien  case,  taxpayer  was  a  former  stockholder  of  a 
corporation  which  produced  a  motion  picture  photoplay 
which  was   financed  by   Columbia   Pictures   Corporation. 


^^Opinion,  R.  p.  84. 
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The  producer,  of  course,  owned  the  motion  picture  photo- 
play, but  entered  into  a  distribution  or  lease  and  license 
agreement  with   Columbia   for   the   distribution   and   ex- 
ploitation of  the  motion  picture  by  Columbia.    Columbia 
also  agreed  to  assist  in  the  financing  of  the  production. 
Shortly  after  the  completion  of  the  production  and  the 
release  for  distribution  of  the  motion  picture,  the  corpo- 
ration was  dissolved  and  there  was  a  transfer  in  liquida- 
tion to  the  stockholders,  including  taxpayer,  of  all  of  the 
corporation's  right,  title  and  interest  in  the  motion  picture. 
This  transfer  was  subject  to  the  rights  of  Columbia  to 
lease  and  license  the  motion  picture  under  the  distribution 
agreement.    As  a  resuh  of  the  dissolution,  taxpayer  re- 
ported a  capital  gain  m.easured  by  cash  over  basis   for 
stock  plus   the   fair   market   value   of   his   proportionate 
interest  in  the  motion  picture.    Thereafter  taxpayer  re- 
ported his  share  of  the  receipts  from  the  motion  picture, 
in  excess  of  his  basis  thereof,''  being  the   fair  market 
value  at  the  time  of  the  dissolution,  as  ordinary  income. 
The  Court  found  that  in  fact  the  fair  market  value  of 
taxpayer's  right,  title  and  interest  in  the  motion  picture 
v/as  the  amount  reported  by  him  in  his  income  tax  return. 
Subsequently,  upon  respondent's  determination  of  defi- 
ciencies for  other  reasons,  in  the  litigation,  taxpayer  con- 
tended that  the  sums  received  by  him  in  excess   of   his 
basis,  that  is  the  fair  market  value  at  distribution,  and 
theretofore  reported  as  ordinary  income,  should  have  been 
reported  as  additional  capital  gains.    In  support  of  this 
position,  he  relied  on  Westover  v.  Smith  and  Susan  J. 
Carter, 


lapresumably  taxpayer  treated  all  receipts  up  to  the  fair  market 
value  as  allowable  depreciation. 
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In    distinguishing   those    cases,    the    Tax    Court    there 
pointed  out  that  the  interest  in  the  motion  picture  photo- 
play which  taxpayer  received  had  a  readily  ascertainable 
fair   market   value   at   the   time   of   dissolution,    and   the 
distribution   of   the  asset   was   a   closed   transaction    for 
federal  tax  purposes,  whereas,  in  the  Smith  and  Carter 
cases  the  dissolution  of  the  corporations  was  not  a  closed 
transaction  for  tax  purposes  with  respect  to  assets  which 
had  no  fair  market  value  on  the  date  of  dissolution.  What 
is  unsaid,  but  obvious  from  the  opinion,  is  the  fact  that 
in   that   case,   the   taxpayers    at   dissolution    received    an 
asset  the  use  and  explaitation  of  which  produced  income 
and  it  was  that  income  which  the  taxpayer  had  reported 
as.  and  the  Court  held  to  be,  ordinary  income.   In  O'Brien, 
the  income  had  no  direct  relation  to  the  exchange  but 
issued  from  and  was  produced  by  the  rental  of  the  prop- 
erty which  taxpayer  had  received  in  the  dissolution  ex- 
change.   In  Smith,  Carter  and  the  instant  case,  the  stock- 
holders received,  in  exchange  for  their  stock  in  the  dis- 
solved corporation,  not  an  asset  which  could  be  rented  or 
otherwise  exploited  to  produce  rental  or  other  income  from 
its  use.  but  the  right  to  receive  the  very  payments  which 
constituted  the  income. 

In  this  case,  therefore,  as  in  Smith  and  Carter,  the 
question  is  simply  whether  respondent  may,  or  for  that 
matter,  can.  with  any  degree  of  accuracy,  commute  the 
pa>-ments  into  a  principal  sum  of  ascertainable  value, 
which  he  can  treat  as  a  cash  equivalent.  In  this  case, 
as  in  Smith  and  Carter,  the  answer  must  be  in  the 
negative. 
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3.      An  Analysis  of  the  Evidentiary  Findings  of  Fact,  From 
Which  the  Tax   Court  Apparently   Drew  Its   Erroneous 
Conclusion  of  Ultimate  Fact,  Reveals  That  No  Distinc- 
tion From  Logan  and  Smith  Exists. 
In  support  of  its  ultimate  finding  of  fact  that  the  water 
contracts  here  involved  did  have  a  fair  market  value  at 
dissolution,  the  Tax  Court,  in  its  opinion,  cites  the  follow- 
ing elements  :^° 

(i)  None  of  the  contracts  were  as  much  as  three 
years  old  at  the  time  of  distribution. 

(ii)  The  payments  under  them  had  commenced  on 
all  except  the  Lawrence  contract,  on  which  they  began 
shortly  thereafter.  All  houses  had  been  completed 
and  sold  by  the  time  each  corporation  dissolved. 

(iii)  Expert  witnesses  testified  that  one  might  ex- 
pect to  receive  as  much  as  70%  of  the  total  original 
payment  on  contracts  similar  to  those  here  involved, 
(iv)  Expert  witnesses  testified  that  contracts  sim- 
ilar to  those  here  were  bought  and  sold. 

As  to  items   (i),   (ii)   and   (iii)   all  were  clearly  present 
as  evidentiary  facts  in  the  Logan,  Smith  and  Carter  cases. 

(i)   The  Age  of  the  Contracts. 

The  only  point  of  the  finding  in  subparagraph  (i),  as 
to  the  three-year  age  of  the  contracts,  can  be  to  indicate 
that  paym.ents  might  be  made  thereon  for  a  period  as 
long  as  seven  years.''  However,  in  Logan  there  was  no 
limitation  of  time  whatever,  a  fact  more  favorable  to  the 
determination    of    value    than    here;    nor    was    there    an 


20R.  pp.  83  and  84. 

2iNote  that  at  dissolution  all  of  the  contracts  had  remaining  less 
than  the  original  ten-year  term.      [F.  of  F.  Ex.   1-7.] 
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express  limitation  of  time  in  the  Smith  case,  although 
perhaps  the  limited  life  of  the  patents  might  have  fur- 
nished such  a  limitation. 

(ii)   The  Probability   That   Some  Payments   Would  Be 

Made. 
The  only  point  here  involved  can  be  the  fact  that  some 
payments  undoubtedly  would  be  made,  and  were  being 
made  and  for  that  matter  were  accruing  at  the  very  time 
of  dissolution.  But  that  was  precisely  the  fact  in  Logan, 
Smith  and  Carter.  In  the  Logan  case,  large  but  varying 
amounts  of  ore,  the  measure  of  the  contract  payments, 
had  been  and  continued  to  be  mined  prior  and  subsequent 
to  the  date  of  the  sale;  in  the  Smith  case,  machinery  was 
being  manufactured  by  the  purchaser  at  the  time  of 
dissolution,  as  a  result  of  which  the  contractual  right, 
as  the  Court  said,  "had  a  very  substantial  value,"  and 
in  the  Carter  case,  the  third  party  transactions  in  respect 
of  which  the  commissions  representing  the  contractual 
rights  were  to  arise  were  pending  at  the  time  of  dissolution. 

(iii)   The  so  Called  Predictable  Average. 
It  is  obvious  that  in  each  of  those  cases  the  recipient 
under  the  contract  right  expected  to  receive  substantial 
amounts  as  a  result  of  the  contract. 

The  Tax  Court  did  find  that  ''under  normal  conditions, 
approximately  70  per  cent  of  the  original  [maximum] 
payment  might  be  expected  on  such  [similar]  contracts.''^ 


22Emphasis  added.  [F.  of  F.,  R.  p.  70.]  This  finding  was  the 
second  part  of  a  compound  sentence,  the  first  part  of  which  re- 
ferred to  sales  of  such  contracts.  Since,  as  demonstrated  later, 
there  was  no  evidence  whatever  tying  in  the  70  per  cent  with  sales' 
It  IS  assumed  that  the  finding  related  to  the  average  payout  by  San 
Gabriel  upon  all  of  its  contracts  of  this  type,  and  not  to  any 
average  or  suggested  sales  price. 
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The  only  testimony  in  the  record  concerning  the  question 
of   estimated   future   receipts    from   similar    contracts    is 
to  be  found  in  the  testimony  of  Mr.  Moseley  and  Mr. 
Gamier,  who,  presumably  were  the  experts  to  whom  the 
Tax  Court  referred.    The  testimony  of  Mr.  Moseley  on 
this    subject   is   somewhat   equivocal,    but    what   evidence 
he  gave  on  the  subject  is  found  on  pages  200,  201  and 
202  of  the  record.   Without  taking  into  account  economic 
depressions,  floods,  earthquakes,  droughts  and  less  than 
full  occupancy    (none   of   v/hich   factors   can   be   readily 
brushed   aside   in   the   Los    Angeles    County   area)    Mr. 
Moseley  estimated  that,  as  an  average,  it  would  be  con- 
servative to  estimate  that  70  per  cent  of  the  payments 
made  in   San   Gabriel  in   respect   of   all   their   contracts, 
might  be  expected  to   be   refunded.    He  made   it  clear, 
hov/ever,  that  even  ignoring  the  factors  above  mentioned, 
"some  would  pay  off  much  less  than  seventy  per  cent." 
(Emphasis  added.)    He  did  not  testify  as  to  whether  he 
considered   the   particular   contracts   here    involved   were 
below,   equal   to   or   above   the    average.^^     Mr.    Gamier 
testified  in  the  same  vein,  emphasizing  that  he  was  speak- 
ing of   an  average,   and   substantially   agreed   with   Mr. 
Moseley  .^^ 

In  the  face  of  the  foregoing  evidence,  it  is  difficult  to 
see  how  the  Tax  Court  is  justified  in  inferring  from 
the  existence  of  an  average  estimated  payment  (without 
regard  to  factors  unfavorable  to  payment  under  the  con- 
tracts) computed  on  the  basis  of  hundreds  of  contracts, 


23For  convenience,  Mr.  Moseley's  entire  testimony  on  this  subject 
is  reproduced  in  the  Appendix,  pp.  9  and  10. 

24  [R.  pp.  237  and  238.]  For  convenience,  Mr.  Garnier's  entire 
testimony  on  this  subject  is  reproduced  in  the  Appendix,  pp.  6, 
7,  8  and  9. 
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the  conditions  of  and  the  factors  concerning  which  are 
not  in  the  record,  that  the  contracts  here  involved,  even 
subject  to  the  proviso  that  in  the  future  normal  conditions 
prevail,  may  reasonably  be  expected  to  pay  70  per  cent 
of  their  respective  maximums.    Such  an  inference  neces- 
sarily requires  too  many  intermediate  assumptions,  and  the 
finding  must  fall.     Such  an  inference  is  as  unsound  as 
one  which  concludes  that  the  price  of  any  given  stock 
listed  on  the  New  York  Stock  Exchange  is  the  average 
of  the  prices  of  all  of  the  stocks  listed  on  that  exchange. 
But  assuming,  arguendo,  that  the  finding  ''under  nor- 
mal conditions,  approximately  70  per  cent  of  the  original 
payments  might  be  expected  on  such  [similar]  contracts" 
is  properly  inferred,  the  additional  inference  required  to 
be  made  by  the  Tax  Court  to  find,  as  an  ultimate  fact, 
that  the  contract  rights  here  involved  have  an  ascertain- 
able fair  market  value,  runs  afoul  of  the  principles  enun- 
ciated in  the  Logan,  Smith,  Carter,  Bradford  and  Lents 
cases.    If  those  cases  stand  for  anything,  they  stand  for 
the  proposition  that   for  the   purpose   of   determining  a 
taxpayer's   income   in   any   given   year,    for   income   tax 
purposes,    it   is   unnecessary,    at    sale    or    dissolution,    to 
assume  or  determine  what  conditions,  normal  or  abnormal, 
will  obtain  in  future  years,  insofar  as  third  persons,  not 
legally  bound,  are  concerned.   It  was  the  Supreme  Court's 
refusal  to  assume  that  the  future  mining  of  ore  might  or 
should  be  measured  by  the  past  actions  of  third  persons 
which  led  to  its  conclusion  that  there  be  no  commutation 
of  estimated  future  receipts;  it  was  this  Court's  refusal, 
in  the  Smith  case,  because  of  future  business  contingencies, 
to  assume  that  future  sales  of  patented  machinery  might 
or  should  be  measured  by  past   sales,   which   lead   to  a 
similar  conclusion  that  there  be  no  commutation  of  future 
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receipts.    In  the  face  of  the  unpredictable  variables  from 
normal  conditions,  as  found  by  the  Tax  Court  itself,^' 
it  is  submitted  that  the  Tax  Court's  finding  of  ultimate 
fact  that  the  contract  rights  here  involved  had,  on  disso- 
lution, an  ascertainable  fair  market  value,  is  an  erroneous 
disregard  of  the  rule  laid  down  by  the  Supreme  Court 
in  the  Logan  case,  by  this  Court  in  the  Smith  case,  and 
by  the  Tax  Court  itself  in  the  Bradford  and  Lents  cases, 
(iv)   The  Alleged  Buying  and  Selling  of  Similar  Contracts. 
As   indicated   above,   the   Tax   Court   made   a   further 
finding   of    evidentiary    fact   that    "similar    contracts    to 
those   here   in   issue   were   bought   and   sold.'"'    If    this 
finding  is  intended  to  mean  no  more  than  the  fact  that 
at  some  time  or  times  between  1937  and  April  29,  1955, 
there  were  sales   of   six  similar   contracts,   one   at   least 
taking  place  after  April,  1953,^^  and  in  respect  of  which 
the  termis  of  sale  were  unknown  as  to  five,  and  as  to 


25 [Cf  F  of  F  R  p  70.]  Such  as  weather  conditions  involving 
excessive  rainfall,'  economic  recession  induced  decrease  o^  P^anting^ 
for  irrigation  and  economic  recession  mduced  decrease  of  acquisi- 
tion of  water  consuming  appliances. 

26rF  of  F  R  p  70.]  Although  as  part  of  the  same  sentence, 
the  opinion  continued  with  the  expression  "and  under  normal 
conditions,  approximately  70  percent  of  the  ongmal  payment  might 
be  expected  on  such  contracts",  petitioners  assume,  because  there 
is  no  evidence  whatever  to  support  a  contrary  assumption,  that  the 
Tax  Court  did  not  find  or  intend  to  find  that  such  sales,  as  dis- 
tinguished from  payments  from  the  contracting  water  company, 
might  be  expected  to  produce  "approximately  70  per  cent  of  the 
original  payment",  that  is,  the  maximum  amount  payable  under  such 
contract  The  evidence,  referred  to  above,  concerning  the  /U 
Dcr  cent  average"  had  no  reference  to  sales.  Moreover,  tne  tele- 
scoDine  in  one  sentence  of  the  two  separate  matters  seems  apparent 
bv  the  use  of  the  words  "original  payment",  since  obviously,  any 
sale  which  might  take  place  after  there  was  less  than  70  per  cent 
unpaid  could  not  hope  to  call  for  a  premium  price,  in  the  face  ot 
future  contingencies  and  the  absence  of  interest. 

27[R.  p.  231.] 
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the  sixth  the  price  was  $840  for  a  contract  having  a 
maximum  balance  of  $6,800,  then  petitioners  do  not 
dispute  the  accuracy  of   such   evidentiary   finding. 

Petitioners  insist  that  such  evidentiary  finding  must  be 
so  Hmited,  however,  because  in  the  entire  record,  the  only 
evidence  of  sales  of  contracts  of  this  type  is  to  be  found 
in  the  testimony  of  the  witnesses  Moseley  and  Gamier, 
who  are  presumably  the  experts  to  whom  the  Tax  Court 
is  referring.  Mr.  Moseley's  entire  testimony  on  the  sub- 
ject of  sales  discloses  that  he  knew  of  four  sales,  in  all, 
which  he  could  not  pin  down  as  to  time,  with  reference 
to  the  year  1950,  or  at  all.^^  As  a  supplement  to  the  fore- 
going evidence,  petitioners  refer  to  the  fact  that  they 
and  respondent  stipulated^^  that  on  July  1,  1950,  San 
Gabriel  had  outstanding  277  water  facilities  contracts  of 
the  type  here  involved.  The  record  also  discloses^^  that 
Mr.  Moseley  had  been  employed  with  San  Gabriel  from 
1937  to  beyond  the  date  of  the  hearing. 

Mr.  Gamier 's  testimony  on  the  subject  of  sales  dis- 
closed that  he  and  his  sister  jointly  had  purchased  one 
such  similar  contract,  four  years  after  the  tract  to 
which  it  applied  had  been  fully  occupied,  for  approxi- 
mately 13  per  cent  of  its  then  face  amount,  and  that  his 
construction  company  had  purchased,  not  earlier  than 
April,  1953,  one  other  such  similar  contract.^^  The  time 
of  the   first  sale,   with   reference   to  the   dates  here   in- 


^^[R.  pp.  187  and  188.]     For  convenience,  Mr.  Moseley's  entire 
testimony  on  this  subject  is  reproduced  in  the  Appendix. 

^»[F.  of  F.,  Supp.  Stip.,  R.  p.  122.] 

3"[R.  p.  177.] 

^^[R.    pp.    227-231.]       For    convenience,    this    portion    of    Mr. 
Garnier's  testimony  is  reproduced  in  the  Appendix. 
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volved,  was  not  pinpointed.  The  terms  of  the  second  sale 
were  not  furnished.  Mr.  Gamier  did  not  testify  concern- 
ing any  other  sale,  whether  or  not  he  was  directly  or 
indirectly  involved,  and  there  is  nothing  in  the  record 
to  suggest  that  he  was  aware  of  the  existence  of  any 
other  sale. 

The  evidence,  then,  at  best,  indicates  that  there  were 
six  specific  sales  out  of  several  hundred  of  similar  con- 
tracts, at  unknown  prices,  except  as  to  the  13  per  cent 
sale,  with  times  of  sale  unknown,  except  as  to  one  later 
than  April,  1953,  more  than  two  years  after  the  last 
pertinent  date  here  involved,  and  with  all  other  terms 
of  sale  unknown. 

If,  therefore,   the   Court's   phraseology   respecting   the 
finding  that  "similar  contracts     .     .     .     were  bought  and 
sold"   is   intended  to  indicate  that  a  market   existed   m 
which  buyers   bought  and   sellers   sold   similar   contracts 
with   reasonable   regularity   or   continuity   and,   the   Tax 
Court  has  found  the  existence  of  a  market  by  drawmg 
an  inference  from  the  fact  of  the  six  isolated  sales  of 
uncertain   date,   price   and   times,   petitioners   do   dispute 
such  a  finding  as  being  unsupported  by  the  record  and  the 
evidentiary  facts  found.    Such  an  inference  would  stretch 
the  imagination  beyond  credulity,  particularly  in  the  light 
of  the  language  of  the  Logan  opinion,  which  demonstrates 
the  undesirability  of  indulging  in  mere  "estimates,  assump- 
tions and  speculation."^^ 

32283  U.  S.  404,  at  page  412. 
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4.  The  Evidentiary  Facts  and  Findings  Did  Not  Justify 
Intermediate  Inferences  and  the  Inference  of  Ultimate 
Facts  Made  by  the  Tax  Court. 

None  of  the  foregoing  evidentiary  facts  nor  all  of  them 
together  were  sufficient  to  justify  an  inference  that  the 
contractual  rights  had  an  ascertainable  as  distinguished 
from  an  unascertainable,  fair  market  value.     On  the  con- 
trary, because  payments  depended  upon  transactions  over 
which  the  holders  of  the  contract  rights  had  no  control, 
it  followed,  in  the  words  of  the  Court  of  Appeals  in  the 
Smith  case,  that   ''there  was,  owing  to   future  business 
contingencies,  no  way  of  ascertaining  its  [the  contract's] 
fair  market  value."    In  the  instant  case,  as  in  the  Smith 
case,   there   were   unpredictable   contingencies   or   factors 
which  would  affect  the  future  use  of  water  by  the  con- 
sumers, which  in  turn  would  affect  the  payments  to  be 
made  by  San  Gabriel  pursuant  to  the  contracts.    Among 
the  factors  found  by  the  Tax  Court  [F.  of  F.,  R.  p.  70] 
which  would  thus  affect,  in  any  year  of  the  term  of  the 
contract,  the  use  of  water  were   (a)   weather  conditions 
(b)    the   amount   of   plantings   and   vegetation   requiring 
irrigation  and  (c)  the  number  of  water  consuming  appli- 
ances owned  by  the  occupants.    Implied  in  the  finding  is 
the  continued   full  occupancy  during  the  remaining  life 
of  the  contracts.    The  evidentiary  findings,  embraced  by 
the  stipulation,  even  for  the  short  period  from  the  date 
of   complete   occupancy   to   the   date   of    the    stipulation, 
demonstrate  substantial  variations  from  season  to  season 
and  from  year  to  year.    One  of  such  examples  demon- 
strates that  in  the  case  of  the  J.  Richard  Co.  Tract  num- 
ber 15062-14954,  San  Gabriel's  average  monthly  payment 
was  $92.59  for  the  year  1952,  whereas  the  monthly  aver- 
age payment  for  the  year  1954  in  respect  of  the  same 
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tract  and  the  same  contracts  amounted  to  $214.69.'^ 
Perhaps  it  rained  more  in  1952  than  it  did  in  1954,  but 
if  it  did,  petitioners  suggest  that  they  could  hardly  have 
evaluated  such  differential  in  the  preparation  of  their 
1950  income  tax  returns. 

That  the  Tax   Court  has   drawn   the   inference   from 
six  isolated  sales  to  the  existence  of  a  market,  and  from 
the  foregoing  to  the  ultimate  fact  of  existence  of   fair 
market  value,  is  no  bar  to  reversal.    In  situations  where 
the  uhimate  fact  is  found  by  drawing  inferences   from 
evidentiary   facts   found   by   the   Tax   Court,    it   is   well 
settled  that  because  the  reviewing  Court  is  in  as  good 
a  position  to  draw  its  own  inferences  or  conclusions  as 
is  the  trial  court,  that  the   Courts   of   Appeal  will   feel 
free  to  do  so.    (Kuhn  v.  Princess  Lida  of  Thurn  &  Taxis, 
119  F.  2d  704  (C.  C.  A.  3,  1941)  ;  Murray  v.  Noblesville 
Milling  Co.,  131  F.  2d  470  (C.  C.  A.  7,  1942),  cert.  den. 
318  U.  S.  775,  87  L.  Ed.   1145   (1943).)    For  further 
authority  in  support  of  this  principle  see  Adams  County 
V.  Northern  Pacific  Railway  Co.,  115  F.  2d  768  (C.  C.  A. 
9,    1940),   where   this    court    apphed    the    same    rule    to 
findings  o'f  a  special  master  and  Stuhhs  v.  Fulton  National 
Bank  of  Atlanta,  146  F.  2d  558   (C.   C.  A.   5,   1945), 
cert.  den.  325  U.  S.  864,  89  L.  Ed.  1984  (1946). 

Moreover,  the  reviewing  Court  may  draw  its  own  in- 
ference of  ultimate  fact  without  regard  to  whether  or  not 
there  is  support  in  the  record  for  the  inference  drawn 
by  the  Tax  Court.  That  such  was  the  intention  of  Con- 
gress in  enacting  the  amendment  to  Section  1141(a)  of 
the  Internal  Revenue  Code  of  1939  (now  Sec.  7482)  is 
apparent  from  the  committee  report  relating  to  this  amend- 


33 


[F.  of  F.,  Stip.  Pars.  7  and  8,  R.  pp.  106-108.] 
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ment.     There    the    Senate    Committee    on    the    Judiciary 
stated    that    the    language    used    in    the    house    bill    and 
adopted   by  the   Senate   had  the  effect   of   repealing  the 
rule  laid  down  in  Dobs  on  v.   Commissioner  of  Internal 
Revenue,  320  U.  S.  489  (1943),  "to  the  effect  that  deci- 
sions of  the  Tax  Court  on  questions  of  fact,  including 
questions  of  accounting  and  ultimate  conclusions  of  fact, 
are  not  reviewable  if  supported  by  any  evidence  in  the 
record."    (Sen.  Comm.  on  Jud.,  80th  Cong.,  2d  Sess.  Re- 
port No.  1559,  p.  131.)    There  we  see  the  Senate  Judi- 
ciary Committee  drawing  the  distinction  laid  down  in  the 
Kuhn  case,  supra,  as  to  questions  of  primary  fact  and 
ultimate  conclusions  of  fact.   Their  very  reference  to  that 
distinction  makes  it  clear  that  it  was  the  Congressional 
intent  in  enacting  Section  1141(a)  of  the  Internal  Rev- 
enue Code  to  do  away  with  the  many  times  unfair  result 
reached  by  applying  the  mandate   of   the   Dobson  case, 
particularly  as  such  mandate  related  to  review  of  ultimate 
conclusions  of  fact  and  inferences  drawn  from  findings 
of  evidentiary   fact.    It  was   the   intention   of   Congress 
that  Courts  of  Appeal  sitting  in  review  of  decisions  of 
the  Tax  Court  of  the  United  States  should  be  free  to 
reverse  decisions  of  the  Tax  Court  on  question  of  ultimate 
fact  and   inference  drawn   from   primary   facts   without 
reference  to  whether  or  not  the  conclusion  of  the  Tax 
Court  had  support  in  the  record. 

Conclusion. 

Only  one  reasonable  conclusion  can  be  reached  from 
the  facts  which  exist  with  respect  to  this  issue — that  the 
contract  rights  had  no  ascertainable  fair  market  value 
and  accordingly,  petitioners  were  not  required  to  include 
in  their  income  for  1950,  any  amount  attributable  to  the 
value  of  the  contract  rights. 
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B.  Assuming  Arguendo,  an  Ascertainable  Fair  Mar- 
ket Value,  Petitioners,  Being  on  the  Cash  Basis, 
Need  Report  Receipts  Under  Contracts  Only  in 
the  Year  of  Receipt. 

Even  apart  from  the  question  of   ability  to  ascertain 
the  fair  market  value  of  the  water  contact  rights  at  dis- 
solution,  petitioners  contend  that  under   the   well  estab- 
lished concept  of  annual  accounting  for  income  tax  pur- 
poses, they  need  report  only  in  the  year  of  receipt,  moneys 
payable  to  them  by  San  Gabriel,  subsequent  to  dissolution. 
In  this  connection,  petitioners  rely  upon  the  cases  of 
Kasper  v.  Banek,  214  F.  2d  125  (C.  A.  8th,  1954) ;  and 
Amend  v.  Commissioner  of  Internal  Revenue,  13  T.  C. 
178    (1949),   and   respondent's   Revenue   Ruling    58-162, 
I.  R.  B.   1958-15,   12.     The  facts  in  both  of  the  cases, 
and  set  forth  in  the  ruHng,  are   substantially   identical. 
In  each  case,  a  farmer  using  the  cash  receipts  method 
of    accounting,    entered    into    a    bona    fide    arms    length 
contract  of  sale  of  his  grain,  calling  for  payment  in  the 
taxable  year   following   that   in  which   he   delivered   the 
grain  to  the  purchaser  pursuant  to  the  contract.    In  each 
instance,   it  was  held  that  the   farmer   was   required   to 
include  the  payment  received  by  him  from  the  seller  in 
the  year  of  receipt,  and  not  in  the  year  of  sale. 

While  it  is  true  that  those  cases  related  to  a  transaction 
involving   a   direct   sale,    in   which   the    promise    of    the 
purchaser  was  treated  other  than  a  cash  equivalent,  peti- 
tioners submit  that  there  is  no  real  distinction  between 
their  position,  as  assignees  of  the  dissolved  corporations, 
and  the  corporations,  which  would  be  in  the  position  ana- 
logous to  that  of  the  selhng  farmers.    For  this  proposi- 
tion, petitioners  rely  upon  the  rationale  of   Westover  v. 
Smith,  supra.    In  that  case,  as  indicated  above,  the  gov- 
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ernment  sought  to  make  the  same  distinction  as  between 
the  taxpayer  in  Burnet  v.  Logan,  supra,  and  the  tax- 
payer in  the  Smith  case,  suggesting  that  the  rule  was 
different  as  between  a  direct  seller  and  a  recipient  stock- 
holder in  a  corporate  distribution.  As  pointed  out  above, 
the  attempted  distinction  was  rejected  by  the  court. 
Accordingly,  if  the  recipient  stockholder  in  a  corporate 
distribution  is  in  the  same  position  as  is  the  seller  in  the 
case  of  a  direct  sale,  it  follows  that  the  stockholders  here 
involved  are  in  the  same  position  as  the  taxpayers  referred 
to  in  the  Banek  and  Amend  cases  and  the  above  cited 
Revenue  Ruling. 

On  this  alternative  ground,  therefore,  petitioners  are 
entitled  to  a  reversal,  on  this  issue,  of  the  judgment  of 
the  Tax  Court. 

ISSUE  II. 
Was   Petitioner   Albert    Gersten   Entitled   to    File   a 
Joint  Return  for  the  Taxable  Year  1950  With  His 
Wife,  Bernice  Ann  Gersten. 

1.     Introductory. 

Under  Section  51(b)  of  the  Internal  Revenue  Code  of 
1939,^^  husband  and  wife  were  permitted  to  file  a  single 
income  tax  return  jointly.  Petitioner  Albert  Gersten 
(sometimes  herein  called  ''Albert")  and  Bernice  Ann 
Gersten  (sometimes  herein  called  "Bernice")  so  elected 
for  the  year  1950,  but  respondent  determined  that  they 
were  not  legally  married  and  accordingly  treated  the  re- 
turn as  that  solely  of  Albert. 

The  issue  here  involved,  and  the  sole  question  to  be 
determined,  is  whether,  under  the  facts  as  here  found, 

^^Appendix,  pp.  2  and  3. 
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Albert  and  Bernice  were  "husband  and  wife"  within  the 
meaning  of  those  words  as  used  by  Congress  in  adding 
Section   51(b)    to  the  Internal  Revenue   Code  of    1939, 
in  its  enactment  of  The  Revenue  Act  of  1948.    The  legis- 
lative history  of  that  enactment  demonstrates  that  it  was 
intended  to  secure,  for  all  married  persons,  whether  or 
not  they  lived  in  the  so-called  community  property  states, 
equivalent   income   tax   benefits   which   flowed   from   the 
existence  of  the  community  property  laws.^'     It  is  sub- 
mitted that  in  its  use  of  the  term,  Congress  did  not  intend 
to  limit  the  phrase  "husband  and  wife"  to  spouses  whose 
status  had  the  greatest  degree  of  validity  under  local  law, 
but  intended  it  also  to  apply  to  two  persons  whose  rela- 
tionship to  each  other  was  of  such  a  status,  under  local 
law,   that  had  they  been  domiciliaries   of   a   community 
property  state,  they  would  each  own  one  half  of  the  com- 
munity income  and  thereby  be  entitled  to  avail  themselves, 
for  income  tax  purposes,  of  a  division  of  that  income  in 
separate  income  tax  returns,  under  the  rule  of  Poe  v. 
Seaborn,  282  U.  S.  101. 

2.  Petitioner  Concedes  That  the  Question  of  Marriage  and 
Divorce  Is  Determined  by  State  Law;  but  Under  Cali- 
fornia Law,  so  Far  as  Petitioner  and  Bernice  Are  Con- 
cerned, They  Are  Husband  and  Wife. 

The  trial  court,  in  affirming  the  determination  of  re- 
spondent, insisted  that  for  this  purpose,  "marriage,  its 
existence  and  dissolution,  is  particularly  within  the  prov- 
ince of  the  states,"  citing  Marriner  S.  Eccles,  19  T.  C. 
1049  aff'd  208  F.  2d  796  and  Commissioner  v.  Ostler, 
237  F.  2d  501.  With  this  conclusion,  petitioner  agrees; 
but  it  does  not  follow  that  only  those  husbands  and  wives 


36House    Committee    Rep.,    1948    Revenue    Act,    C.    B.    1948-1, 
p.  301. 
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whose  marriages,  under  state  law,  involve  no  irregularities 
whatever,  are  "husband  and  wife"  within  Section  Slfb). 
Parties  to  a  voidable  marriage  are  not  the  less  husband 
and  wife,'«  nor  are  parties  to  an  irregular  foreign  mar- 
riage, where  one  or  both  are  estopped  from  asserting  the 
irregularity." 

The  case  of  Spellejjs  v.  Spellens,  supra,  decided  by  the 
California  Supreme  Court  on  October  30,  1957,^®  seems 
determinative  of  this  issue.  In  that  case,  plaintiff  wife 
sued  her  husband  for  a  decree  of  permanent  support  and 
maintenance.^^  Plaintiff  had  been  previously  married  to 
one  Seymon,  but  obtained  an  interlocutory  decree  of 
divorce  against  him  on  March  13,  1951.  Shortly  there- 
after, defendant  took  plaintiff  to  Mexico,  where  they  con- 
sulted an  attorney  who  advised  them  they  could  be  legally 
married  in  Mexico.  As  a  result,  on  March  17,  1951, 
four  days  after  the  entry  of  the  interlocutory  decree' 
plaintiff  and  defendant  were  married  in  Mexico  and  be- 
gan living  together  as  husband  and  wife.  In  March, 
1952,  after,  as  the  court  found,  defendant  had  been  guilty 

3«Note  that  under  California  Civil  Code  Section  83  (Appendix 
pp^2.  3)  the  ability  to  obtain  a  decree  of  nullity  of  marriage  is  lim- 
ited as  to  time  and  parties,  and  in  the  absence  of  action  by  a  proper 
party  within  the  proper  time,  the  marriage  is  as  immune  to  attack 
as  one  without  frailties  subjecting  it  to  risk  of  annulment. 

^^C/.  Spellens  v.  Spellens,  49  A.  C.  213. 

mnT'  ?f'  Z^  *^  Tax  Court's  order  herein,  but  some  four 
months  after  the  entry  of  its  opinion. 

^^Under  Section  137  of  the  California  Civil  Code  (Appendix, 
p.  5)  it  IS  provided  that  "When  the  husband  or  wife  has  any 
cause  of  action  for  divorce  as  provided  in  this  code  he  or 

she,  as  the  case  may  be,  may,  without  applying  for  a  divorce 
maintain  in  the  Superior  Court  an  action  againsf  her  or  him,  as 
me  case  may  be    for  the  permanent   support  and  maintenance   of 

Zfy^'  Ti^'/  •  '-r  Ob^'i°"sIy'  in  such  action,  the  plaintiff 
must  be  a  husband  or  wife,  and  the  other  spouse  must  be  the 
defendant  or  one  of  the  defendants. 
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of  cruelty  to  plaintiff,  defendant  suggested  that  they  sepa- 
rate.   Plaintiff  commenced  her  action  on  March  24,  1952, 
but  after  a  brief  separation,  the  parties  reconciled  and 
lived  together  until  defendant  left  plaintiff  in  September 
1952.     In  an  amended  complaint,  plaintiff  asked  that  her 
marriage  be  declared  valid  and  that  defendant  be  estopped 
to  question  its  validity.    Defendant  asserted,  as  an  affirma- 
tive defense,  that  the  marriage  was  void  as  being  after 
the  entry  of  the  interlocutory  decree  but  prior  to  the  final 
decree,  and  asked  that  the  Mexican  marriage  be  declared 
invalid.      Note   that   there   had   never   been   a    Mexican 
divorce. 

The  trial  court  held  that  the  marriage  was  invalid  and 
plaintiff  appealed.  On  appeal,  the  CaUfornia  Supreme 
Court,  relying  primarily  on  Watson  v.  Watson,  39  Cal. 
2d  305,  307,  246  P.  2d  19,  and  Rediker  v.  Rediker,  35  Cal. 
2d  796,  805,  221  P.  2d  1,  20  A.  L.  R.  2d  1152,  reversed 
and  held  that  defendant  could  not  contest  the  validity  of 
the  marriage.  In  its  opinion,  the  court,  at  page  221, 
quoting  its  prior  quotation  from  Rediker  in  the  Watson 
opinion,  reiterated: 

"  'the  validity  of  a  divorce  decree  cannot  be  contested 
by  a  party  who  has  procured  the  decree  or  a  party 
who  has  remarried  in  reliance  thereon  or  by  one  who 
has  aided  another  to  procure  the  decree  so  that  the 
latter  will  be  free  to  marry!  "  (The  emphasis  was 
furnished  by  the  court.) 

With  respect  to  the  public  policy  of  the  state  of  Cali- 
fornia, the  Court,  at  page  222,  quoting  from  Dietrich  v. 
Dietrich,  41  Cal.  2d  497,  505,  261  P.  2d  269,  had  this 
comment : 

"  The  public  policy  of  this  state,  in  the  circumstances 
of  this  case,  as  in  those  considered  in  Rediker  v. 
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Rediker  (1950),  35  Cal.  2d  796,  808  (221  P.  2d  1, 
21  A.  L.  R.  2d  1152)  requires  recognition  of  the 
second  marriage  rather  than  the  "dubious  attempt 
to  resurrect  the  original"  marriage.'"  (Emphasis 
added.) 

and  went  on  to  cite  a  long  line  of  authorities.'*'  At  this 
point,  too,  it  stated,  ''Roberts  v.  Roberts,  81  Cal.  App.  2d 
871,  185  P.  2d  381,  insofar  as  it  is  to  the  contrary  must 
be  deemed  as  disapproved/"^^ 

On  the  question  of  the  public  policy  of  California  re- 
specting irregular  foreign  marriages,  the  Spellens  opinion 
continued  its  quotation  from  Dietrich  v.  Dietrich,  at  page 
222  and  223,  as  follows: 

"  'Defendant  contends,  however,  that  the  public  policy 
of  the  state  requires  the  annulment  of  bigamous  mar- 
riages whenever  their  bigamous  character  is  dis- 
covered. We  find  no  basis  for  such  a  sweeping  ap- 
plication of  public  policy.  .  .  .  Defendant  does  not 
indicate  how  any  public  purpose  is  served  by  the 
annulment  of  his  marriage.     . 


^'Rediker  v.  Rediker,  35  Cal.  2d  796,  221  P.  2d  1,  21  A.  L  R 
r-  1152;  ^n/^rm^re  v,  Bruguicre,  172  Cal.  199,  155  Pac.  988  Ann' 
Cas.  1917,  122;  Kehey  v.  Miller,  203  Cal.  61,  263  Pac.  20o' 
Harlan  za  Harlan  70  Cal.  App.  2d  657,  161  P.  2d  490;  Estate  of 
Davis,  38  Cal.  App.  2d  579,  101  P.  2d  761,  102  P  2d  545- 
Hensgen  v.  Stlherman,  87  Cal.  App.  2d  668,  197  P.  2d  356;  In  re 
Kyle,  77  Cal.  App.  2d  634,  176  P.  2d  96;  Adoption  of  D.  S  107 
?!•  ^PP;,?^  211'  236  P.  2d  821;  Estate  of  Coleman,  1 32^  Cal. 
^^In^f  \^^'  281  P.  2d  567;  Union  Bank  &  Trust  Co.  v.  Gordon 
116  Cal.  App.  2d  681,  254  P.  2d  644;  Morrow  v.  Morrow  40  Cal' 
App   2d  474,  105  P.  2d  129;  175  A.  L.  R.  538;  153  S.  941  •  1^ 

tl-f^V  l^i^-^-  V^^^'  1^^  '^-  1^1^=  ^'''■'  Conflicts,  Sec'  112. 
P^ote  that  the  Tax  Court  erroneously  relied  on  Estate  of  Davis 
supra,  cited  above,  which  did  not  support  its  conclusion. 
^^The  Tax  Court  relied  strongly  on  Roberts  v.  Roberts  and 
Kegley  v.  Kegley,  16  Cal.  App.  2d  216,  60  P.  2d  482  The  Keqley 
case  contained  the  same  rationale  as  the  Roberts  opinion  which 
relied   strongly   on   Kegley. 
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"  '  "It  can  no  longer  be  said  that  public  policy  re- 
quires  non-recognition   of    all   irregular    foreign   di- 
vorces.   We  have  recognized  that  the  interest  of  the 
state  in  many  situations  may  lie  with  recognition  of 
such  divorces  and  preservation  of  remarriages  rather 
than   a   dubious   attempt   to    resurrect   the   original. 
From  a  pragmatic  viewpoint,  judicial  invalidation  of 
irregular  foreign  divorces  and  attendant  remarriages, 
yea^s  after  both  events,  is  a  less  than  effective  sanc- 
tion against  an  institution  whose  charm  lies  in  its 
immediate  respectability.     We  think  it  may  now  be 
stated  that  the  general  public  poHcy  in  this  jurisdic- 
tion,   as    judicially    interpreted,    no    longer    prevents 
application  in  annulment  actions   of   the  laches   and 
estoppel  doctrines  in  determining  the  effect  to  be  given 
such  divorce  decrees."      (Vinson  J.,   in  Goodloe  v. 
Hawk,  113  R  2d  753,  757;  Harlan  v.  Harlan,  70 
Cal  App.  2d  657,  663-664  (161  P.  2d  490) ;  Krause 
V.  Krause,  282  N.  Y.  355,  360  (26  N.E.  2d  290).) 
We  conclude  that  the  public  policy  of  this  state  re- 
quires the  preservation  of  the  second  marriage  and 
the  protection  of   the   rights   of   the   second   spouse 
"rather  than  a  dubious  attempt  to  resurrect  the  or- 
iginal" marriage.'      {Rediker  v.  Rediker,  supra,   35 
Cal.  2d  796,  806)." 

The  significant  result  of  the  Spellens  decision  is  that 
because  defendant  was  held  estopped,  the  matter  was 
remanded  for  further  action  requiring  a  determination  of 
the  amount  of  permanent  support  and  maintenance  to  be 
awarded  plaintiff,  an  award  which  under  Section  137  of 
the  California  Civil  Code  could  be  made  only  against  one 
spouse  in  favor  of  the  other.  Moreover,  plaintiff's  action 
for  fraud  in  inducing  the  marriage  was  dismissed,  because, 
as  the  court  stated,  at  page  225,  ".     .     .     she,  by  the 
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estoppel,  is  receiving  everything  flowing  from  a  valid 
marriage^^  and  we  apply  the  same  law  as  if  they  were 
validly  married    .     .     ." 

In  the  light  of  the  Spellens  case,  there  can  be  no  doubt 
that  neither  Albert  nor  Bernice''  could  successfully  assert 
against  the  other  that  they  were  not  married.  Accord- 
ingly, the  only  method  by  which  either  of  them  during 
their  lifetime  would  have  to  change  their  marital  status 
and  relationship  would  be  by  way  of  an  action  for 
divorce/^ 

3.  The  Cases  Primarily  Relied  Upon  by  the  Tax  Court  in 
Reaching  a  Contrary  Conclusion  Have  Been  Overruled 
or  Disapproved.  The  Other  Cases  Cited  by  It  on  This 
Point   Are   Distinguishable. 

In  reaching  its  conclusion,  the  court  in  the  Spellens 
case,  placed  a  gloss  upon  Section  61  of  the  California 
Civil  Code''  which  precludes  the  literal  rigidity  with  which 
the  Tax  Court  read  that  Section,  and  left  no  doubt  that 
as  between  the  plaintiff  and  the  estopped  defendant,  they 
were  husband  and  wife.  It  did  so,  at  pages  223  and  234, 
in  the  following  words: 

"The  foregoing  authorities  involved  an  estoppel  to 
deny  the  validity  of  a  decree  invalid  because  of 
lack  of  jurisdiction  of  the  court  which  purported  to 
grant  it  hut  we  think  the  same  policy  requires  the 
same  result  in  the  instant  case  where  there  was  a 
marriage  before  a  year  after  the  entry  of  an  inter- 
locutory decree.     The  policy  applies   equally  in  one 

"^Including  ownership  of  one  half  of  the  community  income. 

.1.  '^{^i^^^^  ^°^  obtaining,  and  Bernice  for  relying  on  and  aiding  in 
the  Mexican  decree.     Cf.  Spellem  v.  Spellens,  at  page  221.  ' 

^^ Appendix,  p.  5. 

^^ Appendix,  p.  11. 
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case  as  the  other.     The  policy  against  a  bigamous 
marriage  expressed  in  the  first  sentence  of  section  61 
of  the  Civil  Code,  supra,  involved  in  the  cited  cases, 
is  no  stronger  nor  more   compelling   than   that  in- 
volved here  which  is  that  there  may  not  he  a  valid 
marriage  if  contracted  within  less  than  a  year  after 
the  entry  of  an  interlocutory  decree  of  divorce.    {Civ. 
Code    Section  61,  subd.  1,  supra.)     We  fail  to  see 
any  difference  in  this  case  and  one  where  defendant 
had    participated    in    the    obtaining    of    an    invalid 
Nevada  or  Mexican  divorce  rather  than  a  California 
interlocutory  decree.     It  is  not  the  marriage  which 
is  found  valid  as  indicated  by  the  above  authorities 
and  thus  the  policy  of  Section  61,  subdivision  1,  is 
not  thwarted.    Rather  it  is  that  defendant  by  reason 
of  his  conduct  will  not  be  permitted  to  question  its 
vaUdity  or  the  divorce;  so  far  as  he  is  concerned,  he 
and  plaintiff   are  husband   and   wife.''      (Emphasis 
added.) 
In  support  of  its  acceptance  of  what  it  referred  to  as 
the  "express"  provisions  of  Section  61  of  the  Civil  Code, 
the   Tax   Court   cited   five   cases   as    follows:    People   v. 
Little,  41  Cal.  App.  2d  797,  107  P.  2d  634;  In  re  Elliot fs 
Estate,  165  Cal  339,  132  Pac.  439;  In  re  Gregorson's 
Estate,  160  Cal.  21,  116  Pac.  60;  Parmann  v.  Parmann, 
56  Ca/  App  2d  797,  107  P.  2d  634;  Vickers  v.  State  Bar 
of  California,  32  Cal.  App.  2d  247,  196  P.  2d  10.     Of 
these,   Elliott   and   Parmann   were   distinguished   by   the 
Spellens  case  as  not  discussing  estoppel,  the  court  there 
stating,  at  page  224,  'Insofar  as  they  may  be  deemed  con- 
trary   .     .     .    they  are  overruled."    Estate  of  Gregorson 
involved  no  divorce  decree,  valid  or  invalid,  interlocutory 
or  final  but  simply  related  to  the  competency  of  an  alleged 
incompetent  to  marry.      Vickers  v.   State  Bar   similarly 
involved  no  decree,   interlocutory,   foreign   or   otherwise, 
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but  simply  a  belief  that  divorce  proceedings  had  been 
initiated,  and  as  such  is  distinguishable.  People  v.  Little 
may  be  indistinguishable,  but  is  an  earlier  opinion,  and  of 
a  lower  court,  and  to  the  extent  it  cannot  be  distinguished, 
must  also  be  deemed  disapproved,  and  not  to  be  followed 
in  the  face  of  Spellens,  Watson  and  Rediker. 

4.  Administrative  Requirements  Preclude  a  Concept  of  a 
Marital  Status  for  Tax  Purposes  Different  From  the 
Marital  Status  Under  Local  Law;  and  the  Commissioner 
of  Internal  Revenue,  by  Concurrent  Executive  Inter- 
pretation of  a  Statute  in  Pari  Materia  to  Section  51(b) 
of  the  Internal  Revenue  Code  of  1939,  has  so  Deter- 
mined. 

It  would  be  incongruous  indeed,  if  the  Commissioner 
of   Internal   Revenue   were   permitted   to   cast   aside   this 
marriage  relationship  without  cause  given  by  either  spouse 
when  the  California  courts  could  not  do  so  in  the  absence 
of   proof,   properly   corroborated,    of    one    of    the    seven 
grounds  for  divorce  provided  for  in  Section  92  of  the 
California    Civil    Code    (Appx.    p.    5).      Moreover,    such 
action  by  the  respondent  would  result  in  an  administra- 
tive nightmare.     If,  for  income  tax  purposes,  respondent 
may  reject  Bernice  as  Albert's  wife,   he  may  not  then 
reject  Lucille,  the  former  wife  whom  the  respondent  per- 
sists in  recognizing  as  the  true  and  only  wife,  and  may 
not,  therefore  bar  Albert  and  Lucille  from  filing  a  single 
joint  income  tax  return  for  the  year   1950,  or  for  any 
subsequent  year  if  Albert  and  Lucille  do  not  cause  a  final 
decree  to  be  entered.     {Cf.,  Marriner  S.  Eccles,  19  T.  C 
1049,  affd.  208  F.  2d  796.)''    However,  under  the  Spel- 

^«It  was  the  Eccles  case  upon  which  the  Tax  Court  grounded  its 
opimon  as  to  the  recognition  of  local  state  law  relating  to  marital 
status.  ** 
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lens  decision,  the  community  property  earned  by  Albert 
after  his  Mexican  marriage  to  Bernice  belongs  one  half 
to  Albert,  and  one  half  to  Bernice.     If  respondent  and 
the  trial  court  are   correct,   it   would   follow   therefore, 
that  Albert  and  Lucille  may  file  a  single  joint  income  tax 
return,    including    therein,    however,    but    one    half    of 
Albert's  community  earnings^^  and  Bernice  is  required  to 
file  a  separate  income  tax  return,  reporting  the  remaining 
one   half    of    Albert's    community    earnings.      (Marjorie 
Hunt,  22  T.  C.  228  (1954).)     It  is  highly  unlikely  that 
Congress  intended  such  a  result  by  its  enactment  of  Sec- 
tion 51(b)  of  the  Internal  Revenue  Code  of  1939. 

A  sounder,  as  well  as  more  realistic  view,  is  that 
adopted  by  respondent  in  General  Counsel  Memorandum 
25250,  Cumulative  Bulletin  1947-2,  page  32,  promulgated 
within'  a  year  before  Congress  had  before  it  the  matter 
of  husband  and  wife  in  relation  to  the  joint  return.  ^  The 
editor's  summary  of  that  memorandum  opinion  is  as 
follows : 

"The  taxpayer  and  his  wife,  who  were  domiciled 
in  the  State  of  Connecticut,  entered  into  a  separation 
agreement  in  January,  1935,  which  provided  for 
monthly  payments  to  her.  She  obtained  a  decree  of 
divorce  from  a  court  in  Mexico  within  two  weeks 
thereafter,  and  the  husband  then  remarried.  Pay- 
ments were  made  under  the  1935  agreement  until 
July  of  1943,  at  which  time  the  wife  was  advised 
by  counsel  that  the  Mexican  divorce  would  not  be 
recognized  by  the  courts  of  Connecticut.  Under  a 
new  agreement  which  made  no  mention  of  the  Mexi- 


47Under  Poe  v.  Seaborn,  282  U.  S.  101,  and  United  States  v. 
Mnlrnhn  282  U  S  292,  Albert  includes  only  that  part  of  his  com- 
munty  earnings  which  he  owns,  which,  under  Spellens  and 
SaUfomia  Civil  Code  Section  161a   (Appendix,  p.  6)   is  one  half. 
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can  divorce,  a  lump-sum  settlement  was  made,  and 
the  wife  thereafter  obtained  a  divorce  from  a  court 
in  Nevada.  Held,  the  monthly  payments  made  in 
1942  and  1943  are  deductible  under  Section  23 (u)  of 
the  Internal  Revenue  Code." 

In  the  course  of  the  opinion  it  is  said,  at  page  33 : 

"Although  some  State  courts  refuse  to  recognize 
Mexican  divorce  decrees,  it  is  unlikely^^  that  they 
would  permit  parties  to  deny  the  validity  thereof  if 
the  parties  have  taken  steps  which  indicate  their 
reliance  upon  the  validity  of  such  decrees." 

The  opinion  further  pointed  out  that  the  requirement 
that  payments  be  made  pursuant  to  a  separation  agree- 
ment incident  to  a  divorce  or  decree  of  separate  mainte- 
nance stemmed  from 

"the  apprehension  that  unless  the  payments  were  part 
of  or  incident  to  some  publicly  recorded  action  of  a 
court,  separation  agreements  might  be  used  for  tax 
avoidance.  Even  though  a  husband  and  wife  might 
execute  a  separation  agreement  as  an  income-splitting 
device,  it  is  doubtful  that  a  husband  and  wife  would 
go  through  the  form  of  a  Mexican  divorce  for  such 
purpose." 

By  the  same  token,  it  is  suggested  that  Congress  in- 
tended to  make  the  joint  return  between  husband  and 
wife  available,  without  regard  to  the  niceties  of  local  law. 

That  Section  51(b)  of  the  Internal  Revenue  Code  of 
1939  is  in  pari  materia  with  Sections  22(k)  and  23 (u) 
thereof,    referred   to    in   General    Counsel    Memorandum 


''^In  view  of  the  Spellens  decision,  this  likelihood  becomes  a  cer- 
tainty, as  to  California. 
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25250  is  evident  from  Commissioner  of  Internal  Revenue 
V   Ostler,  237  F.  2d  501   (C.  A.  9,  1956),  and  Revenue 
Ruling  57-368,  I.  R.  B.  1957-32,  23.    In  the  Ostler  case, 
this  Court  adverted  to  Section  51(b)5(B)  of  the  Internal 
Revenue  Code  of  1939*^  which  barred  a  joint  return  where 
husband  and  wife  were  legally  separated  under  a  decree, 
and  determined,  for  the  sake  of  uniformity  in  the  light  of 
prior  decisions,  that  an  interlocutory  decree  of  divorce  m 
California  did  not  bar  the  filing  of  a  joint  return  under 
Section  51(b)(1).     On  the  basis  of  the  Ostler  decision, 
the    Internal    Revenue    Service    issued    Revenue    Ruling 
57-368,  and  revoking  prior  inconsistent  ruling,  determined 
that  if' a  California  interlocutory  decree  was  not  a  decree 
of  legal  separation  barring  the  parties  thereto  from  the 
filing  of  a  joint  return  under  Section  51(b)(1),  it  was 
likewise  not  a  decree  enabling  a  husband  to  deduct  ali- 
mony paid  pursuant  thereto,  under  Section  23 (u)  of  the 
Internal  Revenue  Code  of  1939.     General  Counsel  Memo- 
randum 25250,  of  course,  deah  with,  and  interpreted  the 
nature  of  the  decree  referred  to  (by  reference  to  Section 
22(k)   of  the  Internal  Revenue  Code  of   1939)    in  said 
Section  23 (u). 

Here,  in  view  of  the  Spellens,  Watson  and  Rediker 
cases,  there  can  be  considerably  less  doubts  as  to  marital 
status  of  Albert  and  Bernice,  than  existed  under  the 
facts  and  local  law  stated  in  the  General  Counsel's  Memo- 
randum. Yet  the  decree  there  was  deemed  a  sufficient 
decree  for  income  tax  purposes  because  it  was  highly 
unlikely  that  the  decree  was  intended  as  an  income  tax 
sham.  It  might  be  said  with  equal  fervor  in  this  case 
that  it  is  highly  unlikely  that  Albert  or   Bernice    (who 
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relied  upon  the  Mexican  decree)  entered  into  the  state 
of  matrimony  for  the  purpose  of  obtaining  the  right  to 
file  a  joint  income  tax  return. 

In  view  of  the  foregoing,  it  is  submitted  that  the 
opinion  and  the  decision  of  the  Tax  Court  on  this  issue 
is  erroneous  and  should  be  reversed. 

Respectfully  submitted, 
Jacob  Shearer, 

Attorney  for  Petitioners. 
Of  Counsel: 
Tannenbaum,  Steinberg  &  Shearer, 

Suite  300,  151  El  Camino  Drive, 
Beverly  Hills,  California. 


APPENDIX. 

Internal  Revenue  Code  of  1939 
Sec.  22.    Gross  Income 
*     *     * 

(k)  Alimony,  etc.,  Income.— In  the  case  of  a  wife  who 
is  divorced  or  legally  separated  from  her  husband  under  a 
decree  of  divorce  or  of  separate  maintenance,  periodic  pay- 
ments (whether  or  not  made  at  regular  intervals)  received 
subsequent  to  such  decree  in  charge  of,  or  attributable  to 
property  transferred  (in  trust  or  otherwise)  in  discharge 
of,  a  legal  obligation  which,  because  of  the  marital  or  fam- 
ily relationship,  is  imposed  upon  or  incurred  by  such  hus- 
band under  such  decree  or  under  a  written  instrument  in- 
cident to  such  divorce  or  separation  shall  be  includible  in 
the  gross  income  of  such  wife,  and  such  amounts  received 
as  are  attributable  to  property  so  transferred  shall  not  be 
includible  in  the  gross  income  of  such  husband.    This  sub- 
section shall  not  apply  to  that  part  of  any  such  periodic 
payment  which  the  terms  of  the  decree  or  written  instru- 
ment fix,  in  terms  of  an  amount  of  money  or  a  portion  of 
the  payment,  as  a  sum  which  is  payable  for  the  support  of 
minor  children  of  such  husband.    In  case  any  such  periodic 
payment  is  less  than  the  amount  specified  in  the  decree  or 
written  instrument,  for  the  purpose  of  applying  the  pre- 
ceding sentence,  such  payment,  to  the  extent  of  such  sum 
payable  for  such  support,  shall  be  considered  a  pa}Tnent 
for   such   support.      Installment   payments    discharging   a 
part  of  an  obligation  the  principal  sum  of  which  is,   in 
terms  of  money  or  property,  specified  in  the  decree  or  in- 
strument shall  not  be  considered  period  payments  for  the 
purposes   of   this   subsection;   except   that   an   installment 
payment  shall  be  considered  a  periodic  payment  for  the 
purposes  of  this  subsection  if  such  principal  sum,  by  the 
terms  of  the  decree  or  instrument,  may  be  or  is  to  be  paid 
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within  a  period  ending  more  than  10  years  from  the  date 
of  such  decree  or  instrument,  but  only  to  the  extent  that 
such  installment  payment  for  the  taxable  year  of  the  wife 
(or  if  more  than  one  such  installment  payment  for  such 
taxable  year  is  received  during  such  taxable  year,  the  ag- 
gregate of  such  installment  payments)  does  not  exceed  10 
per  centum  of  such  principal  sum.  For  the  purposes  of 
the  preceding  sentence,  the  portion  of  a  payment  of  the 
principal  sum  which  is  allocable  to  a  period  after  the  tax- 
able year  of  the  wife  in  which  it  is  received  shall  be  con- 
sidered an  installment  payment  for  the  taxable  year  in 
which  it  is  received. 

Internal  Revenue  Code  of  1939 

Sec.  23.     Deductions  From  Gross  Income 

*     *     * 

(u)  Alimony,  etc.,  Payments.— In  the  case  of  a  husband 
described  in  section  22  (k),  amounts  includible  under  sec- 
tion 22  (k)  in  the  gross  income  of  his  wife,  payment  of 
which  is  made  within  the  husband's  taxable  year.  If  the 
amount  of  any  such  payment  is,  under  section  22 (k)  or 
section  171,  stated  to  be  not  includible  in  such  husband's 
gross  income,  no  deduction  shall  be  allowed  with  respect 
to  such  payment  under  this  subsection. 

Internal  Revenue  Code  of  1939 
Sec.  51.    Individual  Returns 

(a)  *     *     * 

(b)  Husband  and  Wife.— 

(1)  In  General.— A  husband  and  wife  may  make  a 
single  return  jointly.  Such  a  return  may  be  made  even 
though  one  of  the  spouses  has  neither  gross  income  nor 
deductions.     If  a  joint  return  is  made  the  tax  shall  be 

i. 
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computed  on  the  aggregate  income  and  the  liabiHty  with 
respect  to  the  tax  shall  be  joint  and  several. 


4:        3tc        :|c 
*        4:        * 


(5)  Determination  of  Status.— For  the  purpose  of 
this  section. — 


* 


(B)  An  individual  who  is  legally  separated 
from  his  spouse  under  a  decree  of  divorce 
or  of  separate  maintenance  shall  not  be 
considered  as  married. 

Internal  Revenue  Code  of  1939 
Sec.  1141.    Courts  of  Review 

(a)  Jurisdiction.— The  courts  of  appeals  shall  have 
exclusive  jurisdiction  to  review  the  decisions  of  the  Tax 
Court,  except  as  provided  in  Section  1254  of  Title  28  of 
the  United  States  Code,  in  the  same  manner  and  to  the 
same  extent  as  decisions  of  the  district  courts  in  civil  ac- 
tions tried  without  a  jury;  and  the  judgment  of  any  such 
court  shall  be  final,  except  that  it  shall  be  subject  to  review 
by  the  Supreme  Court  of  the  United  States  upon  certiorari, 
in  the  manner  provided  in  Section  1254  of  Title  28  of  the 
United  States  Code. 

Internal  Revenue  Code  of  1954 

Sec.  7482.    Courts  of  Review 

(a)  Jurisdiction.~The  United  States  Courts  of  Ap- 
peals shall  have  exclusive  jurisdiction  to  review  the  deci- 
sions of  the  Tax  Court,  except  as  provided  in  section  1254 
of  Title  28  of  the  United  States  Code,  in  the  same  manner 
and  to  the  same  extent  as  decisions  of  the  district  courts 


in  civil  actions  tried  without  a  jury;  and  the  judgment  of 
any  such  court  shall  be  final,  except  that  it  shall  be  subject 
to  review  by  the  Supreme  Court  of  the  United  States  upon 
certiorari,  in  the  manner  provided  in  section  1254  of  Title 
28  of  the  United  States  Code. 

Civil  Code  of  California 

Section  83.     (When  and  by  Whom  Actions  Must  Be 

Commenced.) 

An  action  to  obtain  a  decree  of  nullity  of  marriage,  for 
causes  mentioned  in  the  preceding  section,  must  be  com- 
menced within  the  periods  and  by  the  parties,  as  follows: 

One.  For  causes  mentioned  in  subdivision  one:  by  the 
party  to  the  marriage  who  was  married  under  the  age  of 
legal  consent,  within  four  years  after  arriving  at  the  age 
of  consent;  or  by  a  parent,  guardian,  or  other  person  hav- 
ing charge  of  such  nonaged  male  or  female,  at  any  time 
before  such  married  minor  has  arrived  at  the  age  of  legal 
consent. 

Two.  For  causes  mentioned  in  subdivision  two:  by 
either  party  during  the  life  of  the  other,  or  by  such  former 
husband  or  wife. 

Three.  For  causes  mentioned  in  subdivision  three:  by 
the  party  injured,  or  relative  or  guardian  of  the  party  of 
unsound  mind,  at  any  time  before  the  death  of   either 

party. 

Four.  For  causes  mentioned  in  subdivision  four:  by 
the  party  injured,  within  four  years  after  the  discovery  of 
the  facts  constituting  the  fraud. 

Five.  For  causes  mentioned  in  subdivision  five:  by  the 
injured  party,  within  four  years  after  the  marriage. 

Six.  For  causes  mentioned  in  subdivision  six:  by  the 
injured  party,  within  four  years  after  the  marriage.  (En- 
acted 1872;  Am.  Code  Amdts.  1873-74,  p.  188.) 


I 
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Civil  Code  of  California 

Section  90.     (Marriage,  How  Dissolved.) 
Marriage  is  dissolved  only: 

One— by  the  death  of  one  of  the  parties;  or, 
Two— By  the  judgment  of  a  court  of  competent  jurisdic- 
tion decreeing  a  divorce  of  the  parties.     (Enacted  1872- 
Am.  Code  Amdts.  1873-74,  p.  189.) 

Section  92.     (Grounds  for  Divorce.)     Divorces  may  be 
granted  for  any  of  the  following  causes: 

One.     Adultery. 

Two.     Extreme  cruelty. 

Three.     Wilful  desertion. 

Four.     Wilful  neglect. 

Five.     Habitual  intemperance. 

Six.     Conviction  of  a  felony. 

Seven.     Incurable  insanity. 

Civil  Code  of  California 

Section  137.     (Action  for  Permanent  Support  and 
Maintenance    Without    Applying    for    Divorce.) 
When  the  husband  or  wife  has  any  cause  of  action  for 
divorce  as  provided  in  this  code,  or  the  husband  or  wife 
wilfully  deserts  the  wife  or  husband,  or  when  the  husband 
or  wife  wilfully  fails  to  provide  for  the  wife  or  husband, 
he  or  she,  as  the  case  may  be,  may,  without  applying  for  a 
divorce,  maintain  in  the  superior  court  an  action  against 
her  or  him,  as  the  case  may  be,  for  the  permanent  support 
and  maintenance  of  herself  or  himself,  and  may  include 
therein  at  her  or  his  discretion  an  action   for   support, 
maintenance  and  education  of  the  children  of  said  mar- 
riage during  their  minority.     Such  action  shall  be  known 
as  an  action  for  separate  maintenance. 
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Section  161a.  (Interests  in  Community  Property.) 
The  respective  interests  of  the  husband  and  wife  in  com- 
munity property  during  continuance  of  the  marriage  rela- 
tion are  present,  existing  and  equal  interests  under  the 
management  and  control  of  the  husband  as  is  provided  in 
sections  172  and  172a  of  the  Civil  Code.  This  section 
shall  be  construed  as  defining  the  respective  interests  and 
rights  of  husband  and  wife  in  the  community  property. 

Excerpts  From  Testimony  of  Camille  A.  Garnier 
[R.  pp.  227,  229,  230,  231,  237,  238] 

[R.  p.  227] : 

Q.     (By  Mr.  Constable)  :     Have  you  ever  personally 
bought  one  of  these  contracts?     A.     Yes,  sir. 
*     *     * 

[R.  p.  229] : 

Q.  I  think  you  testified  that  you  could  not  predict  the 
amount  of  refunds  to  be  obtained  on  a  water  deposit  con- 
tract?    A.     Yes  sir.    It  is  very  difficuh  to  predict  it  with 

any  certainty. 

Q.     But  it  can  be  predicted?     A.     Yes,  within  bounds, 

yes,  sir. 

Q.  And  on  the  basis  of  that  prediction,  you  bought 
some  contracts?     A.     I  bought  a  contract. 

Q.     A  contract?     A.     Yes,  sir. 

*     *     * 

Q.  (By  Mr.  Shearer):  Did  you  buy  that  contract 
personally?     A.    Yes,  sir. 

Q.     Was  the  subdivision  to  which  it  related  fully  com- 
pleted when  you  bought  it?     A.     Well,  the  houses  hadl 
been  installed  and  fully  occupied  for  a  period  of  abouti 

four  years. 

Q.     Where  was  this  property?     A.     West  Covma. 
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Q.     How  much  did  you  pay  for  that  contract?     A      I 
think  we  paid  about  $8,400^«  [sic]  for  a  $6,800  contract. 
*     *     * 

[R.  p.  230]  : 

Q.  (By  Mr.  Constable)  :  Mr.  Gamier,  you  have  pur- 
chased contracts  or  a  contract,  you  say,  personally;  then 
you  said  "we".  Now,  whom  were  you  referring  to? 
A.  Well,  I  am  speaking  for  my  sister  and  myself,  who 
is  in  business  with  me. 

Q.  Now,  Mr.  Gamier,  in  addition  to  purchasing  some 
of  these  contracts  personally,  you  have,  have  you  not, 
through  companies  in  which  you  have  a  financial  interest 
purchased  some  of  these  similar  contracts? 

Mr.   Shearer:     Again   I   am   going   to   object   on   the 
ground  that  this  is  improper  cross  examination. 
The  Court:     The  objection  is  overruled. 
The  Witness:     Would  you  repeat  the  question? 
(Question  read.)     A.  Yes. 
Mr.  Constable:     That  is  all,  your  Honor. 
Mr.  Shearer:     I  would  like  to  examine  further  on  the 
new  matter  raised  by  counsel. 

The  Court:     Well,  I  don't  know  whether  there  is  any 
new  matter  that  has  been  raised,  but  if  you  have  some 
questions,  you  may  ask  because  he  is  your  witness: 
[R.  p.  231]: 

Q.  (By  Mr.  Shearer):  What  companies  purchased 
these  contracts?  A.  Well,  it  is  a  little  difficult  to  answer 
that  question  so  that  it  would  be  properly  interpreted.  It 
would  be  necessary  for  me  to  make  a  statement  prior  to 
that,  if  that  is  agreeable,  because  the  purchase  of  the  con- 

^«The  actual  testimony  was  $840,  but  the  reporter's  transcript 
erroneously  transcribed  it  at  $8400.  A  request  by  petitioners  for 
a  stipulation  to  correct  the  record  is  pending  and  failing  that  a 
motion  so  to  do  will  be  brought.  ^^  ^       "   ^ai^ing  tnat  a 


tract  within  our  company,  which  has  been  very  limited,  is 
for  a  purpose— not  a  basis— utterly  different  than  was  ever 
available  to  Mr.  Gersten. 

Mr.  Constable:     I  object.    I  move  that  this  be  stricken. 

The  Court :  Well,  I  think  if  you  can  answer  the  ques- 
tion, then  if  there  is  any  explanation  called  for,  why,  it 
may  be  asked. 

(Question  read.) 

The  Court :     Let  the  record  show  that  he  is  asking  what 

company. 

A.     I  think  Gamier  Construction  Company  purchased 

a  contract. 

Q.  That  is  in  addition  to  the  contract  to  which  you 
referred  when  you  spoke  of  a  purchase  by  yourself  and 
your  sister?     A.     That  is  correct. 

Q.  Now,  when  did  Gamier  Construction  Company 
purchase  this  contract?  A.  I  wouldn't  know.  It  would 
be  in  the  last  two  years  probably. 

*.    *     * 

[R.  pp.  237,  238] : 

By  The  Court:  In  other  words,  where  that  exists, 
your  experience  would  be  that— your  study— they  had  got- 
ten back  in  the  period  25  percent?  A.  Of  the  full  de- 
posit by  the  end  of  the  tenth  year. 

Q.  All  right.  Now,  contrast  that  situation  with  one 
that  is  fully  built  and  sales  are  what  might  be  regarded  as 
normal,  namely,  the  sales  of  the  houses  to  purchasers. 
A.  In  the  case  of  a  subdivider  that  is  going  to  build  the 
houses  at  the  same  time  that  the  mains  are  installed,  the 
amount  of  money  that  would  be  returned  of  the  total  de- 
posit would  depend  a  great  deal  on  the  time  that  that  in- 
stallation was  made,  and  as  an  average— again  I  am 
speaking  as  an  average  over  let's  say  10,000  services  have 
been  installed  by  our  company  in  the  last  two  or  three 
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years,  which  may  not  be  applicable  to  this  case,  which  was 
way  prior,  and  where  costs  were  different  and  everything 
else— the  refund  will  be  anywhere  from  65  percent  to 
about  105,  with  an  average  of  about  70  to  80,  approxi- 
mately very  close  with  what  Mr.  Moseley  said. 

Excerpts  From  Testimony  of  M.  E.  Moseley 
[R.  pp.  187,  188,  200,  201  and  202]  : 
[R.  p.  187] : 

Q.  (By  Mr.  Shearer)  :  Mr.  Moseley,  speaking  of  a 
period  of  time  after  June,  1949,  and  not  later  than  Decem- 
ber 31,  1950,  do  you  know  of  any  sales  of  rights  to  re- 
ceive refunds  under  contracts  similar  to  Exhibits  1  through 
7  which  were  issued  by  your  company?  A.  I  know  of 
some  sales,  but  I  can't  pin  them  down  as  to  the  time  at 
this  moment. 

Q.  Do  you  know  approximately  how  many  sales  were 
made,  that  is,  that  you  know  of?  A.  I  know  of,  I  be- 
lieve, four  contracts  that  have  been  sold. 

Q.  Now,  did  those  relate  to  subdivisions  which  had 
been  completely  occupied,  that  is,  were  completed  as  far 
as  subdivision  was  concerned? 

The  Court:  Which  do  you  mean,  occupied  or  com- 
pleted ? 

Q.  (By  Mr.  Shearer):  Did  those  refer  to  subdivi- 
sions in  respect  of  which  the  homes  had  been  completely 
or  substantially  completely  built?  A.  Three  of  them 
were  substantially  or  completely  built  and  one  was  not. 

Q.  Can  you  tell  us  approximately  how  many  such 
contracts  were  then  existing  in  that  period  to  which  I 
have  referred?  A.  I  don't  know  that  these  were  sold 
during  that  period.  They  may  have  been  sold  more  re- 
cently than  that. 
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Q.  My  question  was  directed  to  the  period.  A.  I 
told  you  that  I  knew  of  the  sale  of  four  contracts,  but  I 
couldn't  tell  you  as  to  the  time,  whether  they  were  sold 
during  that  period  or  not;  I  can't  tell. 

*     ♦     * 

[R.  p.  200] : 

Q.  (By  Mr.  Constable)  :  Now,  thinking  back  to,  oh, 
during  the  period  1949  to  1950,  barring  the  possibiHties 
of  depressions  and  floods  and  earthquakes  and  droughts, 
and  ignoring  the  occupancy  question,  isn't  it  a  conservative 
estimate  to  say  that  at  least  70  percent  of  the  refunds 
will  be  made  on  the  contracts  which  San  Gabriel  Water 
Company  has  with  subdividers? 

[R.  p.  201]: 
*    *    * 

Mr.  Constable:  I  believe  I  said,  "Is  it  not  a  conserva- 
tive estimate  that  70  percent  of  the  refunds  would  be  made 
under  the  contracts  which  San  Gabriel  had  with  its  build- 
ers?"    A.     I  believe  it  would  be. 

*,     *     * 

Q.  (By  Mr.  Shearer):  Mr.  Moseley,  is  your  70 
percent  an  average   figure?     A.     No.     Oh,   I  beg  your 

pardon. 

Q.  The  70  percent  answer  you  gave  to  the  last  ques- 
tion, are  you  giving  that  as  an  average  figure?  A.  That 
would  be  what  it  would  amount  to,  I'd  say. 

Q.  Do  you  believe  that  there  will  be  some  which  will 
pay  off  less  than  70  percent?     A.     You  mean  at  this  time 

or  in  1950? 

Q.  Speaking  as  of  1950,  with  respect  to  the  contract 
you  then  had,  and  having  in  mind  the  various  factors  you 
took  into  account—  A.  Yes,  some  would  pay  off  much 
less  than  70  percent. 
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[R.  p.  202]  : 

Q.  Some  would  pay  off  at  more  than  70  percent? 
A.     Yes,  sir.     (Emphasis  added.) 

Civil  Code  of  California 

Section  61.  (Subsequent  Marriages  Void:  Excep- 
tions: Interval  Following  Divorce:  Marriage  Valid 
Until  Annulled  Where  Former  Spouse  Absent.) 

A  subsequent  marriage  contracted  by  any  person  during 
the  life  of  a  former  husband  or  wife  of  such  person,  with 
any  person  other  than  such  former  husband  or  wife,  is 
illegal  and  void  from  the  beginning,  unless: 

1.  The  former  marriage  has  been  annulled  or  dissolved. 
In  no  case  can  a  marriage  of  either  of  the  parties  during 
the  life  of  the  other,  be  valid  in  this  state,  if  contracted 
within  one  year  after  the  entry  of  an  interlocutory  decree 
in  a  proceeding  for  divorce. 

2.  Unless  such  former  husband  or  wife  is  absent,  and 
not  known  to  such  person  to  be  living  for  the  space  of  five 
successive  years  immediately  preceding  such  subsequent 
marriage,  or  is  generally  reputed  or  believed  by  such  per- 
son to  be  dead  at  the  time  such  subsequent  marriage  was 
contracted.  In  either  of  which  cases  the  subsequent  mar- 
riage is  valid  until  its  nullity  is  adjudged  by  a  competent 
tribunal. 
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OPINION  BELOW 

The  opinion  of  the  Tax  Court   (R.  61-94)   is  re- 
ported at  28  T.C.  756. 

JURISDICTION 

These  appeals  involve  income  tax  for  the  year  1950 
and  are  taken  by  five  individual  taxpayers  from 
three  decisions  by  the  Tax  Court  entered  on  October 
30,  1957.  (R.  95-97.)  Each  decision  was  entered  in 
a  separate  proceeding  but  the  three  proceedings  as 

(1) 


well  as  several  others  not  involved  here,  were  con- 
solidated for  hearing  by  the  Tax  Court.   (R.  61-62.) 
The  taxpayers  received  notices  of  deficiencies  dated 
August  24,  1953,  and  within  ninety  days  thereafter 
filed  petitions  for  redetermination  of  such  deficiencies 
with  the  Tax  Court  pursuant  to  Section  272(a)   of 
the  Internal  Revenue  Code  of  1939.  (R.  7-19,  27-39, 
47-54.)  Shortly  thereafter  answers  thereto  were  filed 
for  the  Commissioner  (R.  25-27,  45-47,  59-61)   and, 
after  hearing,  the  Tax  Court  rendered  its  decisions 
(R.  95-97).  Then  within  three  months,  i.e.,  on  Jan- 
uary 24,  1958,  three  petitions  for  review  were  filed  by 
the   taxpayers.     (R.    98-104.)     Jurisdiction   of   this 
Court  is  invoked  under  Section  7482  of  the  Internal 
Revenue  Code  of  1954. 

QUESTIONS  PRESENTED 

1.  Rights  under  contracts  with  the  San  Gabriel 
Valley  Water  Company  were  assigned  and  distrib- 
uted to  the  taxpayers  upon  the  dissolution  and  liqui- 
dation in  1950  of  certain  corporations  of  which  they 
were  stockholders.  The  question  is  whether  the  Tax 
Court  correctly  held  that  the  contracts  had  a  fair 
market  value  when  distributed  and,  if  so,  whether 
each  taxpayer  must  report  on  his  1950  return  his 
share  of  the  fair  market  value  of  the  contracts  as 
part  of  the  capital  gain  realized  from  the  liquidation 
of  the  corporations.  ^   » 

2.  Whether  the  taxpayer  Albert  Gersten  and  his  al- 
leged second  wife  were  entitled  to  file  a  joint  re- 
turn for  1950  as  husband  and  wife  under  Section 
51(b)  of  the  Internal  Revenue  Code  of  1939. 
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STATUTES  AND  RULING  INVOLVED 

The  pertinent  provisions  of  the  statutes  and  ruling 
appear  in  the  Appendix,  infra. 

STATEMENT 

The  facts  so  far  as  pertinent  to  the  two  issues  ' 
involved  in  this  appeal  and  as  found  by  the  Tax  Court 
are  as  follows  (R.  68-80) : 

The  individual  taxpayers ''  involved  here  kept  their 
books  and  reported  their  income  on  a  cash  basis.  (R 
69.) 

Facts  Relative  To  The  First  Issue  On  Appeal 

From  July,  1947,  until  the  end  of  1950  taxpayers 
Albert  Gersten  and  Myron  P.  Beck  were  the  control- 
ling stockholders  of  the  four  corporations  involved 
herein  [i.e.,  J.  Richard  Company,  Rex  Land  Com- 
pany, Whittier  Development  Company,  and  Law- 
rence Land  Company].  Milton  Gersten  also  held 
stock  in  the  last  two  companies.  These  corporations 
were  engaged  in  the  business  of  subdividing  tracts 
of  land,  constructing  houses  thereon,  and  selling  such 
houses.  (R.  69.) 

'  The  first  issue  before  the  Tax  Court  was  decided  for  the 
taxpayers  (R.  80-82)  and  was  not  appealed  by  the  Govern- 
ment. The  other  four  issues  were  decided  for  the  Govern- 
ment but  the  taxpayers  have  not  included  the  third  and  fifth 
issues  m  their  appeal.    (R.  84-87,  91-94.) 

^•Ann  H.  Beck  and  Mary  Gersten  are  involved  in  these 
appeals  solely  because  they  filed  joint  income  returns  with 
their  husbands,  Myron  P.  Beck  and  Milton  Gersten,  respec- 
tively. Consequently,  in  discussing  the  activities  of  the  tax- 
payers here,  we  shall  be  referring  to  the  other  three  tax- 
payers. 


The  extension  of  pipelines  for  water  service  was 
essential  to  the  subdivision  of  the  tracts  and  the  sale 
of  the  houses  constructed  thereon.     In  order  to  pro- 
vide water  facilities  for  the  subdivisions,  contracts 
were  entered  into  with  the  San  Gabriel  Valley  Water 
Company,  which  agreed  to  extend  its  waterlines  into 
the  subdivisions  upon  payment  by  the  subdividing  cor- 
porations of  the  cost  of  such  extensions.   San  Gabriel 
was  a  California  water  utility  corporation,  subject 
to  the  jurisdiction  of  the  Public  Utilities  Commission 
of  the  State  of  California,  and  held  a  franchise  to 
operate  in  the  area  in  which  the  tracts  in  question 
were  located.     Its  minimum  rate  for  water  during 
1948,  1949,  and  1950  was  $1.25  per  month.  (R.  69.) 
Under  the  contracts,  San  Gabriel  was  to  make  pay- 
ments to  the  subdividing  corporations  on  the  basis  of 
its  gross  receipts  from  the  sale  of  water  to  homes 
in  the  particular  subdivision.    These  payments  were 
to  be  made  for  a  period  of  ten  years  from  the  date 
the   lines   were   completed,    unless   the   full   amount 
should  be  paid  prior  to  the  end  of  such  ten-year  pe- 
riod.    Thus  it  was  possible  that  a  subdividing  corpo- 
ration might  not  receive  repayment  in  full.    The  cor- 
porations did  not  hold  title  to  the  facilities.  (R.  70.) 
The  four  corporations  were  all  dissolved  by  Decem- 
ber 31,  1950.    Substantial  amounts  of  their  payments 
to  San  Gabriel  remained  unpaid  at  the  time  of  their 
dissolution,    and   such   contracts,    which   were   fully 
transferable,    were    assigned    to    their    stockholders 
along  with  all  of  the  other  corporate  assets.   (R.  70) 
Contracts  similar  to  those  here  have  been  bought 
and  sold.     Under  normal  conditions,  a  return  of  ap- 


proximately  70  per  cent  of  the  original  payment 
might  be  expected  on  such  contracts.  Some  of  the 
conditions  which  affected  the  amount  which  might  be 
refunded  were:  (1)  the  time  in  which  all  houses 
within  a  subdivision  were  completed;  (2)  the  time 
within  which  the  houses,  once  completed,  were  sold 
and  occupied;  and  (3)  the  amount  of  water  the  con- 
sumers used,  which  in  turn  was  dependent  on  such 
factors  as  the  number  of  water-consuming  appliances 
owned  by  them,  weather  conditions  during  the  year, 
and  the  amount  of  plantings  and  vegetation  needing 
irrigation.  (R.  70.) 

Upon  the  dissolution  of  the  corporations,  Albert 
Gersten,  Myron  P.  Beck,  and  Milton  Gersten  did  not 
assign  any  value  to  their  respective  interests  in  the 
water  contracts  in  arriving  at  the  gain  they  realized 
upon  liquidation  of  the  corporations.  The  Commis- 
sioner determined  that  each  of  the  contracts  did  have 
a  fair  market  value  when  they  were  received  by  the 
stockholders  in  liquidation,  and  on  the  basis  thereof 
increased  the  amount  of  capital  gain  realized  in  his 
determination  of  deficiencies  herein.    (R.  71.) 

Details  of  the  contract  which  each  corporation  en- 
tered into  with  San  Gabriel,  and  the  manner  in  which 
such  contracts  were  treated  for  tax  purposes  by  the 
transferees  of  the  corporate  assets,  were  as  follows: 
(1)  The  J.  Richard  Company,  hereinafter  referred 
to  as  Richard,  was  a  California  corporation,  incorp- 
orated on  July  10,  1947,  and  dissolved  about  June 
22,  1950.  Richard's  stock  was  owned  equally  by 
Albert  Gersten  and  Myron  P.  Beck.  During  the 
course  of  its  existence,  Richard  acquired  three  tracts 


of  land  which  it  subdivided  into  lots  on  which  it  con- 
structed and  sold  houses.  On  December  3,  1947,  a 
contract  was  made  with  San  Gabriel  providing  for 
the  installation  of  waterlines  on  two  of  the  tracts. 
San  Gabriel  completed  the  installation  of  these  water- 
lines  on  April  2,  1948.  The  contract  required  Rich- 
ard to  pay  San  Gabriel  $23,764,  and  San  Gabriel 
agreed  to  repay  such  payment  "in  the  amount  of  1/3 
of  the  gross  revenues  derived  from  sale  of  water  to 
occupants  of  said  subdivisions  for  a  period  not  to  ex- 
ceed 10  years  from  date  hereof."   (R.  71-72.) 

On  December  2,  1948,  a  similar  contract  was  made 
with  San  Gabriel  to  provide  water  facilities  for  the 
third  tract.  The  second  contract  required  a  payment 
of  $15,258,  and  San  Gabriel  agreed  to  repay  such 
payment  in  the  amount  of  one-third  of  the  gross  rev- 
enue derived  from  the  sale  of  water  for  a  period  not 
exceeding  ten  years  from  the  date  of  the  contract. 

(R.  72.) 

At  the  time  of  Richard's  dissolution,  on  June  22, 
1950,  San  Gabriel  had  repaid  $2,325.37  on  the  first 
contract  covering  the  first  two  tracts,  and  $1,277.69 
on  the  second  contract  covering  the  third  tract.  All 
of  the  houses  constructed  by  Richard  on  the  first  two 
tracts  were  sold  by  June  1,  1949,  and  all  of  the  houses 
constructed  by  it  on  the  third  tract  were  sold  by  Feb- 
ruary 3,  1950.  (R.  72.) 

Upon  the  dissolution  of  Richard  on  June  22,  1950, 
Albert  Gersten  and  Myron  P.  Beck  were  each  paid 
cash  in  the  amount  of  $38,202.12,  and  received  a  50 
per  cent  interest  in  the  contracts  with  San  Gabriel. 
They  did  not  assign  any  value  to  the  interest  received 


in  such  contracts  in  computing  the  amount  of  capital 
gain  realized  on  the  dissolution  of  Richard.    But  the 
•   Commissioner  determined  that  such  contracts  had  a 
fair  market  value  of  50  per  cent  of  the  amount  which 
remained  unpaid  on  June  22,   1950,  or  $17,709.48. 
Accordingly  he  increased  the  amount  of  capital  gain 
realized  by  Gersten  and  Beck  on  Richard's  distribu- 
tion of  its  assets  to  them.     The  contracts  had  a  fair 
market  value  at  the  time  of  Richard's  dissolution, 
equal,  at  least,  to  the  amount  determined  by  the  Com- 
missioner.  (R.  73.) 

(2)   The  Whittier  Development  Company,  herein- 
after referred  to    as  Whittier,  was  a  California  cor- 
poration, incorporated  on  August  20,  1948,  and  dis- 
solved on  or  about  December  28,  1950.     From  Feb- 
ruary 28,  1950,  to  December  28,  1950,  Albert  Ger- 
sten and  Myron  P.   Beck  each  owned  40  per  cent 
of  its  stock  and  20  per  cent  was  owned  by  Milton  Ger- 
sten.    During  its  existence,   Whittier  acquired  two 
parcels  of  land  which  it  subdivided  into  lots  and  con- 
structed houses  thereon  for  sale.    In  order  to  provide 
water  facilities  for  such  tracts,  it  entered  into  two 
contracts  with  San  Gabriel.     In  the  first  Whittier 
agreed  to  and  did  pay,  on  or  about  November  29,  1949, 
$23,841  to  San  Gabriel,  and  San  Gabriel  agreed  to 
repay  such  payment  within  ten  years  from  the  date 
of  the  contract  by  payment  of  35  per  cent  of  the  an- 
nual gross  revenues  derived  from  the  sale  of  water 
A  few  months  later  Whittier  made  a  second  contract 
with  San  Gabriel  providing  for  the  installation  of 
water  facilities  to  the  other  tract  which  it  owned  and 
under  which  it  paid  San  Gabriel  $5,214,   and  San 


Gabriel  agreed  to  repay  such  sum  within  a  ten-year 
period  from  completion  of  the  installation  of  the  fa- 
cilities, which  was  completed  on  April  14,  1950.  Such 
repayment  was  to  be  made  from  35  per  cent  of  the 
gross  revenues  derived  from  the  sale  of  water.  By 
December  28,  1950,  San  Gabriel  had  repaid  $1,413.02 
on  the  first  contract  and  $62.98  on  the  second.  Whit- 
tier  had  sold  all  houses  on  the  first  tract  by  June  7, 
1950,  and  on  the  second  tract  by  December  15,  1950. 

(R.  73-74.) 

Upon  the  dissolution  of  Whittier  on  December  28, 
1950,  Albert  Gersten  and  Myron  P.  Beck  each  re- 
ceived the  sum  of  $77,160.26  and  a  40  per  cent  in- 
terest in  each  of  Whittier's  contracts  with  San  Ga- 
briel.   Milton  Gersten  received  the  sum  of  $38,580.13 
and  a  20  per  cent  interest  in  such  contracts.     None 
assigned  any  value  to  the  interest  received  in  these 
contracts  in  computing  the  amount  of  capital  gain 
realized  on  the  dissolution  of  Whittier.     The  Com- 
missioner determined  that  such  contracts  had  a  fair 
market  value  of  50  per  cent  of  the  amount  which  re- 
mained unpaid  on  December  28,  1950,  or  $14,545.50. 
Accordingly  he  increased  the  amount  of  capital  gam 
realized  on  Whittier's  distribution  of  its   assets  to 
them.     Such  contracts  had  a  fair  market  value  at 
the  time  of  Whittier's  dissolution,  equal,  at  least,  to 
the   amount  determined  by   the   Commissioner.    (R. 

75.) 

(3)  The  Rex  Land  Company,  hereinafter  referred 
to  as  Rex,  was  a  California  corporation,  incorporated 
on  February  4,  1949,  and  dissolved  on  or  about  Oc- 
tober 25,  1950.     Its  stock  was  equally  owned  by  Al- 


bert  Gersten  and  Myron  P.  Beck.     Rex  acquired  a 
tract  of  land  which  it  subdivided  into  lots  and  on 
which  it  constructed  and  sold  houses.     On  February 
9,  1949,  it  entered  into  a  contract  with  San  Gabriel 
for  the  installation  of  waterlines  to  the  tract.     For 
the  installation  of  such  facilities,  Rex  agreed  to  and 
did  pay   to   San   Gabriel   the   sum   $14,707.20,    San 
Gabriel  agreed  to  repay  such  payment  within  a  ten- 
year  period  from  the  date    on  which  installation  of 
the  facilities  was  completed,   which  was   April   22, 
1949.    Such  repayment  was  to  be  made  from  35  per- 
cent of  the  gross  revenues  derived  by  it  from  the  sale 
of  water.    By  October  25,  1950,  San  Gabriel  had  re- 
paid $949.02  of  such  sum.     All  of  the  houses  con- 
structed on  the  tract  were  sold  by  March  16    1950 
(R.  75-76.) 

Upon  the  dissolution  of  Rex  on  October  25,  1950, 
Albert  Gersten  and  Myron  P.  Beck  each  received  the 
sum  of  $1,158.84  in  cash,  a  50  per  cent  interest  in 
certain  real  property  having  a  fair  market  value  of 
$215,350,  and  a  50  per  cent  interest  in  Rex's  con- 
tract with  San  Gabriel.     Neither  assigned  any  value 
to  the  interest  received  in  such  contract  in  computing 
the  amount  of  capital  gain  realized  on  the  dissolu- 
tion of  Rex.     But  the  Commissioner  determined  that 
the  contract  had  a  fair  market  value  of  50  per  cent 
of  the  amount  which  remained  unpaid  on  October  25, 
1950,   or   $7,132.68,   and   accordingly   increased   the 
amount  of  capital  gain  realized  by  them  on  Rex's  dis- 
solution.    The  contract  had  a  fair  market  value  at 
the  time  of  Rex's  dissolution  equal,  at  least,  to  the 
amount  determined  by  the  Commissioner.  (R.  76-77.) 
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(4)   The  Lawrence  Land  Company,  hereinafter  re- 
ferred to  as  Lawrence,  was  a  California  corporation, 
incoi-porated  on  Maix^h  25,  1949,  and  dissolved  on  or 
about  December  31,  1950.    The  stock  of  the  corpora- 
tion was  owned  by  Albert  Gersten,  Myron  P.  Beck 
and  Milton  Gersten.     Lawrence  acquired  a  parcel  of 
land  which  it  subdivided  into  lots  and  constructed 
houses  thereon.     On  January  26,   1950,   it  entered 
into  a  contract  with  San  Gabriel  for  the  installation 
of  waterlines  to  the  tract.     Such  contract  was  modi- 
fied by  a  subsequent  contract  entered  into  on  Febru- 
ary   14,    1950.     Under    the    contract,    as    modified, 
Lawrence  agreed  to  and  did  pay  to  San  Gabriel  $31,- 
021  and  San  Gabriel  agreed  to  repay  such  sum  within 
a  ten-year  period  from  the  date  on  which  installation 
of  the  facilities  was  completed,  which  was  March  29, 
1950.     Such  repayment  was  to  be  made  from  35  per 
cent  of  the  gross  revenue  received  from  the  sale  of 
water  to  consumers.     All  of  the  houses  which  Law- 
rence constructed  on  the  tract  were  completed  and 
sold  by  December  11,   1950.     No  repayments  were 
paid  by  San  Gabiiel  to  Lawrence  prior  to  Lawrence's 
dissolution  on  December  31,  1950;  but  payments  com- 
menced to  be  made  on  March  1,  1951.  (R.  77-78.) 

On  December  31,  1950,  Lawrence  distributed  its 
assets  which  included  in  addition  to  cash  and  certain 
real  estate  its  contract  with  San  Gabriel.  The  inter- 
est of  Albert  Gersten  in  such  contract  was  40  per 
cent,  the  interest  of  Myron  P.  Beck  was  50  per  cent 
and 'that  of  Milton  Gei^sten  was  10  per  cent.  They 
did  not  assign  any  value  to  the  interest  received  in 
such  contract  in  computing  the  amount  of  capital 


u 


gain  realized  on  the  dissolution  of  Lawrence  but  the 
Commissioner  detennined  that  the  contract  had  a  fair 
market  value  of  $15,301.96  on  December  31,  1950. 
Accoi-dingly  he  increased  the  amount  of  capital  gain 
Idealized  by  them  on  Lawi-ence s  distiibution  of  its 
assets  to  them.  Lawrence  s  contract  \rith  San  Gabriel 
had  a  fair  maiket  value  at  the  time  of  its  dissolution, 
equal,  at  least,  to  the  amount  detennined  by  the  Com- 
missioner.   (R  78-79.) 

Facti>  Ko:-:;—  To  T'--    -.■•-^   u.;:o  On  App.e;U 

On  April  3,  b  Ii-s.  Lucille  Gei^ten  obtained 

an  interlocutoiy  decic^  of  divoix!e  from  Albeit  Ger- 
sten  in  an  action  tiled  in  the  Superior  Couit  of  the 
State  of  Califoniia  in  and  for  die  County  of  Los 
Angeles.  Then  on  Xo\-ember  2,  1950,  the  lattei-  ob- 
tained a  final  deci-ee  of  di\-oit!e  form  Lucille  Gersten 
in  the  Fii^t  Ci^il  Court  of  the  State  of  Chihuahua 
i>f  the  Republic  of  Mexico,  sitting  at  Juai^z.  On  the 
same  date  b.e  married  Bernice  Anne  Gei-sten  in 
Juarez.  The  California  interlocutoiy  deci-ee  was  not 
final  on  the  date  of  the  Mexican  divoi-ce  and  mar- 
nage.  At  all  times  during  the  year  1950,  Albert 
Gei-sten  and  Bernice  Anne  Gei^ten  were  i-esidents 
and  domidUaries  of  the  State  of  Califoniia,  (R,  80.) 

The  Commissioner  detei-niined  that  Albeit  Gei-sten 
^^-as  not  legally  married  to  Beniice  and  that  they 
^^-ere  not  entiUed  to  file  a  joint  return  as  husband 
and  wife  as  penuitted  by  Section  51(b)  of  tlie  1939 
Code,  The  Tax  Comt  concluded  that  the  Commis- 
sioner's detei-mination  was  con-ect.  (R,  87,  90-91.) 
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SUMMARY  OF  ARGUMENT 

1.  During  the  taxable  year  1950,  the  corporations 
involved  here  were  dissolved  and  their  assets  were 
distributed  as  liquidating  dividends  to  the  stockhold- 
ers who  are  taxpayers  here.   Among  such  assets  were 
certain  contracts  under  which  the  corporations  ad- 
vanced the  San  Gabriel  Valley  Water  Company  the 
cost  of  water  installations  on  the  tracts  which  the 
corporations  were  subdividing  and  San  Gabriel  agreed 
to  repay  a  named  percentage  of  their  gross  revenues 
for  a  designated  period.   The  Tax  Court  held  that  the 
San  Gabriel  contracts  had  a  fair  market  value  when 
the  corporations  were  dissolved  and  that  the  taxpay- 
ers must  report  their  respective  shares  of  such  con- 
tracts in  the  year  when  the  liquidation  occurred. 

The  Tax  Court's  decision  is  in  accord  with  the 
statutory  provisions  stating  that  amounts  distributed 
in  liquidation  are  to  be  treated  as  in  full  payment 
for  the  corporate  stock  and  that  such  amounts  must 
be  taxed  in  the  year  received  to  the  extent  of  the 
^'amount  realized"  which  means  cash  plus  the  fair 
market  value  of  any  property   (other  than  money) 

received. 

It  is  well  established  that  the  question  of  whether 
property  (such  as  the  San  Gabriel  water  contracts) 
had  a  fair  market  value  is  one  of  fact.  Therefore  this 
issue  resolves  itself  into  a  determination  of  whether 
the  evidence  supports  the  Tax  Court's  ultimate  con- 
clusion, namely,  that  the  Commissioner  correctly  de- 
termined that  the  fair  market  value  of  these  contracts 
was  fifty  per  cent  of  the  amounts  of  the  original  out- 
lay still  unpaid  at  the  time  of  liquidation.   The  Com- 


missioner's  determination  is  of  course  presumptively 
correct  and  the  taxpayers  had  the  burden  of  disprov- 
ing its  correctness  but  they  made  no  attempt  to  do  so. 
However,  the  evidence  shows  that  the  contracts  all 
had  from  seven  to  ten  years  to  run  when  the  liquida- 
tion occurred,  that  there  were  a  large  number  of 
householders  in  the  area  involved  who  would  have  to 
be  customers  of  San  Gabriel,  and  that  the  taxpayers 
could  expect  a  fair  amount  of  revenue  from  the  con- 
tracts regularly.  The  evidence  also  shows  that  these 
contracts  were  transferable  and  that  similar  contracts 
had  been  bought  and  sold.  We  submit  that  the  Tax 
Court's  decision  on  this  issue  is  correct. 

2.  Taxpayer  Albert  Gersten  secured  a  divorce  in 
Mexico  in  1950  and  was  married  there  the  same  day. 
This  occurred  some  months  before  the  final  divorce 
decree  was  entered  in  the  suit  which  had  been  filed 
against  him  by  his  first  wife  in  California.  Notwith- 
standing the  pendency  of  the  California  divorce  suit 
Albert  and  his  alleged  second  wife  filed  a  joint  tax 
return  for  the  year  1950,  but  the  Commissioner  re- 
fused to  accept  it  on  the  ground  that  the  privilege  of 
filing  joint  returns  has  been  granted  only  to  those 
persons  who  are  "husband  and  wife"  and  that  these 
persons  were  not  legally  married  under  California 
law.  This  determination  was  approved  by  the  Tax 
Court  and  is  in  accord  with  decisions  of  this  Court 
and  also  gives  the  correct  interpretation  of  California 
law  as  set  forth  in  specific  statutory  provisions  and 
in  many  California  decisions. 
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The  Tax  Court  Correctly  Held  That  The  San  Gabriel 
Contracts  Which  Were  Included  In  The  Liquidating 
Dividends  Of  The  Dissolved  Corporations  Involved 
Here  Had  A  Fair  Market  Value  At  The  Time  Of 
Liquidation  And  That  The  Stockholders-Taxpayers 
Should  Report  Their  Respective  Shares  Of  Such  Con- 
tracts In  The  Year  That  The  Liquidation  Occurred 

Taxpayers  Albert  Gersten  and  Myron  P.  Beck  were 
the  controlling  stockholders  in  the  four  corporations 
involved  here,  and  taxpayer  Milton  Gersten  also  had 
stock  in  two  of  these  corporations.    (R.  69.)    All  of 
these  corporations  were  dissolved  by  the  end  of  1950, 
the  taxable  year,  and  their  assets  were  also  distributed 
in  that  year  as  liquidating  dividends  to  their  stock- 
holders.  Among  such  assets  were  the  contracts  which 
were  made  by  the  corporations  with  the  San  Gabriel 
Valley  Water  Company  in  order  to  get  water  installed 
on  the  tracts  of  land  that  they  had  acquired  for  sub- 
division and  sale.-'    The  treatment  of  these  contracts 
constitutes  the  first  issue  here.   As  stated  by  the  tax- 
payers (Br.  4-5)  the  question  is  whether  the  contracts 
had  an  ascertainable  fair  market  value  when  the  liqui- 
dation occurred  and,  if  so,  whether  the  taxpayers'  re- 
spective shares  of  such  contracts  should  be  reported 
on  their  tax  returns  for  1950  when  the  distribution 


■■^  All  of  the  corporations  also  distributed  cash  and  two  of 
them  distributed  some  land  which  the  parties  stipulated  had 
a  fair  market  value.  (R.  109,  111,  114,  116-117.)  The  tax- 
payers have  raised  no  objection  to  paying  mcome  tax  on  the 
cash  or  land  in  the  year  when  the  distributions  were  made 
to  them. 
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was  made.  It  is  our  position  that  both  parts  of  that 
question  must  be  answered  in  the  affirmative  and  that 
was  the  substance  of  the  Tax  Court's  decision.  But 
we  also  wish  to  point  out  that  in  stating  this  issue,  the 
Tax  Court  limited  it  to  whether  the  contracts  had  a 
fair  market  value  when  the  liquidation  occurred.  (R. 
82.)  The  Tax  Court's  statement  is,  of  course,  correct 
for,  as  we  ishall  point  out,  if  property  received  upon 
a  liquidation  has  a  fair  market  value,  a  taxpayer  may 
not  legally  postpone  the  reporting  of  any  gain  from 
the  receipt  of  such  property  to  a  later  year. 

A.  Applicable  statutory  provisions 

Section   115(c)    of  the  Internal  Revenue  Code  of 
1939   (Appendix,  infra)   provides  that  amounts  dis- 
tributed   in    liquidation    of   a    corporation    shall    be 
treated  as  in  full  payment  in  exchange  for  the  stock, 
and  that  the  gain  or  loss  to  the  distributee  shall  be 
determined   under   Code   Section    111,   but   shall   be 
recognized  only  to  the  extent  indicated  in  Code  Sec- 
tion 112.    Section  111(a)  provides  that  gain  from  a 
sale  or  other  disposition  of  property  shall  be  the  ex- 
cess of  the  amount  realized  over  the  adjusted  basis 
(which  in  this  case  would  be  cost)  and  Section  111(b) 
defines  the  term  ''amount  realized"  as  being  ''the  sum 
of  any  money  received  plus  the  fair  market  value  of 
the  property    (other  than  money)    received."     (Ap- 
pendix, infra.) 

Thus,  as  indicated  above,  to  determine  how  much 
of  the  amount  realized  is  taxable  we  must  turn  to 
Section  112(a).  (Appendix,  m/ra.)  That  section  sets 
forth  the  general  rule  as  follows:    Upon  a  sale  or  ex- 
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change,  the  entire  amount  of  the  gain  or  loss,  as  deter- 
mined under  section  111,  shall  he  recognized.   Several 
exceptions  to  this  rule  are  listed  but  none  are  appli- 
cable here.    Obviously  in  view  of  these  clearly  worded 
statutory  provisions  the  taxpayers  here  were  required 
to  report  for  income  tax  purposes  not  only  the  cash 
received  upon  the  liquidation  of  their  corporations  but 
also  the  receipt  of  any  other  property   (such  as  the 
San  Gabriel  contracts)   if  such  property  had  a  fair 
market  value  when  the  exchange   (i.e,  liquidation) 
occurred.'^    In  other  words,  as  we  have  already  indi- 
cated, this  issue  is  really  one  of  determining  whether 
the  contracts  here  had  a  fair  market  value  when  dis- 
tributed and  such  a  question  has  been  repeatedly  held 
to  be  a  question  of  fact.   Consequently  it  is  our  posi- 
tion that  after  the  above  statutory  provisions  are  ap- 
plied, the  issue  here  is  to  be  determined  by  the  facts, 
and  that  the  facts  support  the  Tax  Court's  decision. 

B.  Findings  of  fact  which  support  the  Tax  Court's 

decision 

Before  discussing  the  facts  here,  we  wish  to  point 
out  that  the  Commissioner  determined  that  at  the  time 
of  the  liquidation  all  of  the  San  Gabriel  contracts  had 
a  fair  market  value  of  fifty  per  cent  of  the  amounts 
remaining  unpaid.  For  example,  the  J.  Richard  Com- 
pany paid  out  $39,022  originally  to  San  Gabriel  for 
water  installations  and  at  the  time  of  its  dissolution 


MVhile  the  taxpayers  are  required  to  report  the  entire 
amount  of  gain  reaUzed  by  them  upon  the  Uquidation  of  the 
corporations  here,  such  gain  can  be  treated  as  capital  gam 
but,  as  Commissioner  has  done  so,  we  do  not  discuss  the 
statutory  provisions  relative  to  capital  gain. 
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San  Gabriel  had  repaid  $3,603.06.  Thus  the  balance 
remaining  to  be  paid  on  its  contracts  (if  the  full  out- 
lay should  be  recovered)  was  $35,418.94  but  the  Com- 
missioner determined  that  the  fair  market  value  of 
such  contracts  at  the  time  of  liquidation  was  only  fifty 
per  cent  of  the  latter  figure  or  $17,709.48.  (R.  73.) 
As  to  the  figures  for  the  other  corporations  see  R 
72-78. 

The  Commissioner's  determination  was  presump- 
tively correct.   That  is,  of  course,  too  well  established 
to  require  citation  of  authority.     It  is  equally  well 
established  that  the  burden  of  proving  the  incorrect- 
ness of  the  Commissioner's  determination  was  on  the 
taxpayers  but  they  have  not  met  their  burden.  Indeed, 
as  the  record  shows,  they  made  no  attempt  at  the  trial 
to  overturn  the  Commissioner's  determination.-'    But 
the  Tax  Court  found  that  each  of  the  San  Gabriel 
contracts  had  a  fair  market  value  at  the  time  of  the 
liquidation  equal  at  least  to  that  determined  by  the 
Commissioner.    (R.  73,  75,  77,  79.)    In  regard  to  this 
finding  the  Tax  Court  said  (R.  83-84) : 

^  The  evidence  shows  that  each  of  the  contracts 
did  have  a  fair  market  value  at  the  time  the  cor- 
porations were  dissolved,  and  we  have  so  found. 


''At  the  hearing,  counsel  for  taxpayers  admitted  that  if 
the  Tax  Court  held  certain  cases  relied  on  by  taxpayers  to 
be  inapplicable  (as  it  did)  they  would  then  be  in  the  posi- 
tion of  not  having  met  their  burden  in  connection  with  the 
presumption  of  correctness  attaching  to  the  Commissioner's 
determination.  Counsel  also  admitted  that  taxpayers  did  not 
intend  to  put  on  any  proof  relative  to  the  value  of  the  con- 
tracts which  were  distributed  at  the  time  of  liquidation. 
(R.  153.) 
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None  of  the  contracts  were  as  much  as  three 
years  old  at  the  time  of  distribution,  and  the 
payments  under  them  had  commenced  on  all  ex- 
cept the  Lawrence  contract.   They  began  on  that 
one  shortly  thereafter.   All  houses  had  been  com- 
pleted and  sold  by  the  time  each  corporation  dis- 
solved.  Expert  witnesses  testified  that  contracts, 
similar  to  those  here,  were  bought  and  sold,  and 
that  one  might  expect  to  receive  as  much  as  70 
per  cent  of  the  total  original  payment  of  such 
similar  contracts.    There  was  testimony  to  the 
effect  that  a  proposed  freeway  would  cross  the 
subdivision  developed  by  Lawrence.   No  showing, 
however,  was  made  that  the  plans  for  the  free- 
way route  were  final,  or,  if  adopted,  the  extent 
to  which  the  occupancy  of  the  houses  within  the 
area  would  be   affected   during  the   repayment 
period.    Neither  was  there  any  showing  that  pe- 
titioners would  or  would  not  have  a  claim  for 
compensation,  if  and  when  their  rights  to  repay- 
ment might  be  destroyed  as  a  result  of  the  build- 
ing of  the  freeway. 

The  record,  in  our  opinion,  amply  sustains  the 
respondent  in  his  determination  of  fair  market 
value,  and  we  have  so  found  in  our  findings  of 
fact. 
As  counsel  for  taxpayers  refers  (Br.  20-23)  to  some 
of  the  statements  of  the  Tax  Court  as  erroneous  infer- 
ences and  criticises  its  ultimate  conclusion  as  not  well 
founded,  we  will  now  analyze  the  stipulation  of  facts 
and  testimony  which  support  the  Tax  Court's  con- 
clusion. 

There  were  six  San  Gabriel  contracts  distributed  by 
the  dissolved  corporations  in  1950.  One  of  these  was 
three  years  old  and  so  would  expire  near  the  end  of 
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1957.  Another  expires  on  December  2,  1958,  two 
others  will  expire  in  the  spring  of  1959,  and  two  in 
the  spring  of  1960.  (R.  107-108,  110,  113,  116.)"  It 
was  proper  for  the  Tax  Court  to  refer  to  the  expira- 
tion dates  for  it  is  important  that  these  contracts  had 
periods  of  from  seven  to  ten  years  to  run  at  the  time 
of  liquidation.  Certainly  it  can  not  be  denied  that 
in  the  length  of  time  the  contracts  would  be  in  effect 
considerable  amounts  could  be  expected  as  payments 
under  the  contracts. 

There  were  of  course  some  contingencies  such  as 
variations  in  weather,  and  these,  as  taxpayers  con- 
tend, could  make  some  difference  in  the  use  of  water 
for  watering  plants  and  yards.     But  a  very  large 
part  of  the  water  used  by  householders  is  for  drink- 
ing, bathing,  laundering,  cooking  and  other  purposes 
within  a  house.    Thus,  as  the  latter  uses  are  affected 
very  little,  if  any,  by  changes  in  weather,  they  always 
furnish  a  fairly  constant  basis  for  revenue  from  the 
sale  of  water.    But  exterior  uses  of  water  can  not  be 
dismissed  as  inconsiderable.     Regardless  of  what  the 
weather  may  be,  it  is  well  known  that  in  Southern 
California,  where  the  homes  here  are  located,  all  plants 
and  lawns  live  and  grow  throughout  the  year  and  need 
a  great  deal  of  water.    It  is  also  a  matter  of  common 
knowledge  that  in  a  nice  residential  section,  as  we 
may  assume  the  area  here  to  be,  home  owners  take 
a  great  deal  of  pride  in  their  premises  and  beautify 
them  with  many  fiowers  and  trees.  Thus  exterior  uses 

« The  stipulation  gives  the  contract  with  the  Rex  Land 
Company  as  expiring  April  22,  1949,  but  obviously  that  is  a 
mistake.    It  should  be  1959.    (R.  74,  113.) 
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of  water  are  also  the  basis  for  a  considerable  and 
fairly  regular  source  of  revenue  from  water  sales. 

We  do  not  of  course  know  how  many  people  would 
be  using  water  under  contracts  here,  but  we  do  know 
that  the  four  corporations  subdivided  their  tracts  of 
land  into  1078  lots  and  on  1065  of  these  that  number 
of  homes  had  been  built  and  sold  before  their  dissolu- 
tion in  1950.    (R.  105-106,  109-110,  112,  115.)    Pre- 
sumably most,  if  not  all  of  these  1065  homes  were 
occupied  soon  after  they  were  sold,  and  it  is  reasonable 
to  assume  that  most  of  them  would  continue  to  be 
occupied  throughout  the  periods  covered  by  the  con- 
tracts here.    At  any  rate,  Mr.  Moseley,  vice  president 
of  San  Gabriel,  testified,  that  there  was  comparatively 
full  occupancy  from  1947  through  1950  in  the  area 
in  which  the  tracts  involved  here  are  located,  and  that 
such  condition  continued  thereafter.      (R.  215-216.) 
Mr.   Moseley's  testimony  was  substantiated  by  the 
stipulation  (R.  120)  that  during  the  years  1948,  1949 
and  1950  there  were  substantially  no  vacant  houses 
in  the  area  involved  here. 

It  was  also  stipulated  that  San  Gabriel  held  a 
franchise  for  furnishing  water  in  the  area.  (R.  120.) 
That  of  course  means  that  San  Gabriel  was  the  only 
company  which  could  sell  water  therein.  Conse- 
quently, as  water  is  one  of  the  necessities  of  life  and 
is  used  for  many  purposes,  and  as  it  is  extremely 
unlikely  that  any  one  living  in  the  area  had  a  private 
source  of  water  such  as  a  well  or  cistern,  it  is  evident 
that  San  Gabriel  has  had  a  regular  and  considerable 
amount  of  revenue  from  the  1065  homes  sold  by  the 
dissolved  corporations.     It  is  also  evident  that  since 
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San  Gabriel  was  unconditionally  obligated  to  pay  over 
either  one  third  or  thirty-five  per  cent  of  its  gross 
revenue  from  the  area  covered  by  contracts  (R.  72- 
77),  the  taxpayers,  as  assignees  of  the  contracts,  could 
expect  payments  regularly  from  San  Gabriel  for  the 
periods  of  the  contracts.  Even  those  customers  of 
San  Gabriel  who  might  have  used  very  little  or  no 
water  have  been  required  to  pay  a  minimum  rate, 
which  in  the  years  1948  through  1950  was  $1.25  per 
month.    (R.  121.) 

We  submit  that  the  above  facts  not  only  show  that 
the  San  Gabriel  contracts  could  be  counted  on  as  a 
regular  source  of  income  for  the  taxpayers  but  also 
indicate  that  the  factors  determining  the  amount  of 
water  bought  from  San  Gabriel  is  sufficiently  constant 
to  furnish  a  reasonable  basis  for  computing  the  fair 
market  value  of  the  contracts  at  the  time  of  liquida- 
tion. There  is  also  other  evidence  to  support  our  state- 
ment.  The  parties  here  stipulated  that  the  water  con- 
tracts were  transferable  (R.  120),  and  Mr.  Moseley 
(who  counsel  for  taxpayers  stated  had  been  qualified 
as  an  expert  (R.  191) )  testified  that  he  knew  of  four 
sales  of  contracts  similar  to  those  here  (R.  177,  187- 
188).    He  also  stated  that  it  would  be  a  conservative 
estimate  to  say  that  seventy  per  cent  of  the  original 
outlay  under  these  contracts  would  be  repaid  by  his 
company.    Then  upon  cross-examination  he  explained 
this  further  by  stating  that  seventy  per  cent  would  be 
an  average  return  on  such  contracts  as  some  would 
pay   off  much  less  and  some  would  pay  off  more. 
(R.  201-202.) 
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Mr.  Mosely's  testimony  was  substantiated  by  that 
of  Camille  A.  Garnier,  president  and  general  man- 
ager of  Suburban  Water  Systems,  a  private  company 
similar  to  San  Gabriel.    (R.  218.)    The  latter  testi- 
fied that  while  it  was  difficult  to  predict  the  amount 
of  refund  which  might  be  made  on  water  deposit 
contracts  like  those  here,  such  amount  could  be  pre- 
dicted. (R.  229.)  He  explained  that  when  subdividers 
sold  lots  and  the  purchasers  did  not  build  residences 
on  them  for  some  years,  the  refunds  to  the  subdi- 
viders might  be  as  low  as  twenty  to  twenty-five  per 
cent  of  the  original  outlay.     But,  upon  being  asked 
to  contrast  that  situation  with  an  area  in  which  the 
houses  have  been  built  and  sold  promptly    (as  was 
true  in  this  case),  Mr.  Garnier  replied  (R.  237-238)  : 

In  the  case  of  a  subdivider  that  is  going  to 
build  the  houses  at  the  same  time  that  the  mains 
are  installed,  the  amount  of  money  that  would  be 
returned  of  the  total   deposit  would  depend   a 
great  deal  on  the  time  that  that  installation  was 
made,  and  as  an  average— again  I  am  speaking 
as  an  average  over  let's  say  10,000  services  have 
been  installed  by  our  company  in  the  last  two 
or  three  years,  which  may  not  be  applicable  to 
this  case,  which  was  way  prior,  and  where  costs 
were  different  and  everything  else— ^/ic  refund 
ivill  be  anywhere  from  65  percent  to  about  105, 
with  an  average  of  about   70   to  80,   approxi- 
mately  very  close  with  what  Mr.  Mosely  said. 
(Italics  supplied.) 
Mr.  Garnier  was  asked  how  one  could  get  a  refund 
of  105  per  cent  and  he  stated  that  that  was  the  way 
he  construed  a  contract  on  which  payments  in  full 
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had  been  made  in  about  eight  and  a  half  years.    He 
then  reiterated  that  the  demand  for  homes  and  the 
rate  at  which  homes  were  selling  were  big  factors  in 
computing  the  amount  of  the  repayments  under  such 
contracts.      (R.  238-239.)    Thus  the  witness  clearly 
indicated  that,  when  homes  are  built  and  sold  prompt- 
ly as  in  this  case,  the  situation  is  very  favorable  for 
a  large  percentage  of  the  original  outlay  to  be  repaid. 
Mr.  Gamier  testified  further  that  he  and  his  sis- 
ter had  bought  a  water  contract  similar  to   those 
here,   and  that  the   Gamier  Construction   Company 
had  also  purchased  such  a  contract.    (R.  229-230.) 
Thus  he  substantiated  the  testimony  of  Mr.  Mosely 
that  contracts  like  those  here  not  only  can  be  bought 
and  sold  but  that  such  sales  have  been  made.     Ob- 
viously such  testimony  by  two  experts  in  the  field  of 
water  installations  not  only  establishes  the  fact  that 
contracts  like  the  ones  here  do  have  an  ascertainable 
fair  market  value  but  their  testimony  as  to  the  aver- 
age return  which  may  be  expected  also  shows  that  the 
Commissioner's  determination  of  such  value,   being 
only  fifty  per  cent  of  the  unpaid  balance,  was  a  very 
reasonable  one.  Consequently  the  Tax  Court  was  war- 
ranted in  accepting  the  Commissioner's  determina- 
tion, particularly  in  the  absence  of  any  proof  by  the 
taxpayers  indicating  that  such  determination  is  in- 
correct. 

C.  The  cases  on  which  taxpayers  rely  do  not  support  their 

contention 

While  taxpayers  apparently  admit,  as  they  must, 
that  the  San  Gabriel  contracts  had  substantial  value 
they  contend  that  the  contracts  had  no  ascertainable 
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fair  market  value  at  the  time  that  the  corporations 
were  dissolved.     In  support  of  such  contention  the 
taxpayers  rely  primarily  on  Burnet  v.  Logan,  283 
U.S.  404;  Westover  v.  Smith,  173  F.  2d  90    (C.A. 
9th),  and  Commissioner  v.  Carter,   170  F.  2d  911 
(C.A.  2d).     In  the  Logan  case,  there  was  a  sale  of 
the  stock  of  the  Andrews  and  Hitchcock  Company 
by  the  taxpayer  therein  and  all  of  that  company's 
other  stockholders.     The  consideration  was  a  named 
amount  of  cash  plus  a  contractual  right  given  by  the 
purchaser  to  pay  the  sellers  60  cents  a  ton  for  any 
iron  ore  allotted  to  the  purchaser  as  assignee  under 
a  prior  agreement  whereby  the  Mahoning  Company 
(a  producing  company  whose  stock  had  been  partly 
owned  by  Andrews  and  Hitchcock)   promised  to  ap- 
portion any  ore  it  extracted  among  its  stockholders. 
But  the  lease  under  which  the  Mahoning  company  op- 
erated did  not  require  it  to  produce  either  a  maxi- 
mum or  minimum  tonnage  of  ore  or  to  make  any  de- 
finite payments.     In  discussing  the  consideration  for 
the  taxpayer's  sale  of  stock,  the  Supreme  Court  said 
(p.  413)  that  she  had  received  cash  and  "a  promise 
of  future  money  payments  wholly  contingent  upon 
facts  and  circumstances  not  possible  to  foretell  with 
anything  like  fair  certainty."    Therefore  it  held  that 
the  promise  to  the  taxpayer  had  no  ascertainable  fair 
market  value  and  that  the  taxpayer,  who  had  not 
recovered  her  capital  investment  prior  to  the  taxable 
year,  could  properly  demand  the  return  of  her  cap- 
ital before  assessment  of  any  taxable  profit  based  on 
payments  only  conditionally  promised. 

Obviously  the  contingencies  surrounding  the  prom- 
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ise  in  the  Logan  case  differ  materially  from  the  facts 
here.  As  we  have  pointed  out,  the  circumstances  in 
this  case  were  such  that  San  Gabriel  could  always 
count  on  selling  water  to  most,  if  not  all,  of  the  oc- 
cupants of  the  1065  homes  involved  here  and,  of 
course,  San  Gabriel  had  to  be  ready  to  sell  water  at 
all  times  for  that  was  necessary  in  order  to  keep  its 
franchise.  Thus  San  Gabriel  was  assured,  without 
any  contracts  with  the  home  owners,  that  it  would 
have  gross  income  regularly  from  sales  to  such  per- 
sons. Therefore  despite  some  variations  in  revenue 
due  to  seasonal  changes  and  other  causes,  San  Gabriel 
could  expect  a  fairly  constant  amount  of  gross  income 
annually  and,  because  it  could,  the  fair  market  value 
of  the  taxpayers'  contractual  rights  could  be  properly 
determined.  Moreover,  there  is  also  evidence  here 
that  similar  contract  rights  had  been  sold  by  other 
persons,  and  there  was  no  similar  evidence  in  the 
Logan  case. 

Westover  v.  Smith,  supra,  is  also  distinguishable 
on  its  facts.  There  the  taxpayer  received,  as  a  stock- 
holder, upon  a  corporate  liquidation  in  1940,  cash 
and  the  right  to  receive  ten  per  cent  of  the  gross 
sales  price  of  machinery  to  be  manufactured  and  sold 
by  another  corporation.  There  was  no  obligation 
on  the  part  of  the  latter  either  to  manufacture  or  sell 
its  machinery  and,  because  of  that  contingency,  the 
taxpayer  and  the  Government  agreed  (as  the  record 
filed  with  this  Court  shows)  that  the  contractual 
right  which  the  taxpayer  received  had  no  ascertain- 
able fair  market  value  at  the  time  of  the  1940  liqui- 
dation.    Thus  in  that  case  no  question  could  be  or 
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was  raised  either  in  the  District  Court  or  in  this 
Court  on  appeal  as  to  whether  the  taxpayer's  right 
to  payments  had  any  ascertainable  fair  market  value 
in  1940.    Instead  the  question  there,  unlike  that  here, 
was  whether  the  amounts  paid  to  the  taxpayer  in 
1941  and  1943,  pursuant  to  her  contractual  rights, 
should  be  treated  for  income  tax  purposes  as  ordin- 
ary or  capital  gain  in  the  subsequent  years  involved 
there.     On  that  question  this  Court  held  that,  since 
the  contractual  right  had   no  ascertainable   market 
value   when   the   liquidation   occurred   in   1940,   the 
transaction  had  not  been  closed   and  that  receipts 
in  later  years  should  be  taxed  as  capital  gain.     In 
reaching  its  conclusion  this  Court  said   (p.  91)  that 
the  value  of  the  contract  would  doubtless  have  been 
computed  as  capital  gain  if  it  had  been  found  to 
have  an  ascertainable  market  value  at  the  time  of  the 
liquidation,  and  decided  that  the  capital  gain  treat- 
ment should  also  be  given  to  payments  made  in  years 
subsequent  to  a  liquidation  if  made  pursuant  to  a 
contract  whose  value  could  not  be  ascertained  at  the 
time  of  liquidation. 

As  this  Court  pointed  out  in  the  Westover  case 
(p.  92)  the  factual  situation  there  is  almost  identi- 
cal with  that  in  Commissioner  v.  Carter,  supra,  and 
the  question  in  both  cases  was  also  the  same.  It  is 
also  of  course  significant  that  in  the  Carter  case  the 
Government  and  the  taxpayer  involved  there  stip- 
ulated that  the  oil  brokerage  contracts  which  the  lat- 
ter received  upon  the  liquidation  had  no  ascertain- 
able market  value  when  distributed  and  a  statement 
to  that  effect  appears  in  the  opinion  (p.  911).    But 
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in  this  case  the  parties  have  not  made  such  stipula- 
tion. Instead  the  Commissioner  has  determined  that 
the  contractual  rights  did  have  a  fair  market  value 
at  the  time  of  liquidation,  and  the  taxpayers  have 
offered  no  evidence  to  disprove  the  figure  determined 
by  the  Commissioner  and  adopted  by  the  Tax  Court. 
Consequently,  the  cases  on  which  taxpayers  primarily 
rely  are  distinguishable. 

Taxpayers  also  cite  a  number  of  cases  in  footnotes 
numbered    12    through    17    (Br.    16)    but,    as   they 
point  out  that  these  cases  are  cited  because  they  ap- 
ply the  principle  of  the  Logan  case,  we  do  not  think 
it  necesisary  to  discuss  them  individually.     What  we 
have  already  said  answers  any  contention  which  can 
be  made  as  to  such  cases,  since  it  indicates  that  the 
question  here  is  primarily  one  of  fact  and  that  each 
case  must  be  judged  by  its  own  facts.     Of  course  if 
a  case  involves  facts  similar  to  those  in  the  Logan 
case  or  the  Westover  case,  then  it  may  be  assumed 
that  the  contingent  factors  will  be  too  great  to  per- 
mit any  finding  of  a  fair  market  value  for  the  prop- 
erty right  involved.    But  those  cases  do  not  hold  that 
the  mere  presence  of  a  contingent  factor  will  prevent 
such  a  valuation.     Most  eases  do  have  some  contin- 
gent elements;  yet  proper  estimates  may  properly  be 
made  if  there  are  other  definite  and  established  fac- 
tors indicating  a  reasonable  value.     At  any  rate,  in 
this  case  the  Commissioner  and  the  Tax  Court  have 
found  that  a  fair  market  value  could  be  determined 
and  their  determination  is  supported  by  substantial 
evidence.     In    Bradford    v.    Commissioner,    22    T.C. 
1057  (decided  before  the  instant  case),  and  Lentz  v. 
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Commissioner,  28  T.C.  1157  (decided  shortly  after 
this  case),  the  Tax  Court  made  specific  findings  that 
in  view  of  the  contingent  elements  in  those  cases  no 
fair  market  value  was  ascertainable.  Because  the 
question  is  largely,  if  not  wholly,  one  of  fact,  tax- 
payers are  not  warranted  in  relying  on  those  cases 
or  in  citing  them  to  show  inconsistency  in  the  Tax 
Court's  decisions. 

D.  Taxpayers  must  report  gain  from  contractual  rights  in 
the  year  received 

Taxpayers  also  argue  that  even  if  it  be  assumed 
that  the  San  Gabriel  contracts  did  have  a  fair  market 
value  they  were  not  required  to  report  any  gain 
therefrom  until  payments  thereunder  were  actually 
received  by  them  because  they  were  all  on  the  cash 
basis.     We  do  not  agree  and  neither  did  the  Tax 

Court. 

In  this  connection,  taxpayers  cite  Kasper  v.  Banek, 
214  F.  2d  125  (C.  A.  8th) ;  Amend  v.  Commissioner, 
13  T.C.  178,  and  Rev  Rul.  58-162,  1958-15  Int.  Rev. 
Bull.  12,  but  these  authorities  discuss  constructive 
receipt  of  income  and  do  not  support  taxpayers'  con- 
tention. The  situation  described  in  each  is  similar  in 
that  each  refers  to  a  farmer,  who  is  on  a  cash  basis, 
and  who  has  agreed  toward  the  end  of  a  named  year 
to  sell  his  wheat  but  has  made  a  contract  which  calls 
for  delivery  as  well  as  payment  early  in  the  subse- 
quent year.  They  hold  that  the  gain  realized  from 
the  sale  of  the  wheat  is  not  taxable  until  the  later 
year  and  that  the  principle  of  constructive  receipt 
would  not  apply  there  because  the  farmer  had  no 
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right  to  any  payment  until  the  wheat  was  delivered 
in  the  year  following  his  agreement  to  sell.  But  we 
do  not  have  a  comparable  situation  here  and  there 
has  been  no  attempt  on  the  part  of  the  Commissioner 
or  the  Tax  Court  to  tax  any  gain  which  has  been 
only  constructively  received.  In  this  case,  the  tax- 
payers received,  in  addition  to  cash,  contractual 
rights  which  they  admit  has  value  but  which  they 
deny  had  fair  market  value  at  the  time  of  the  li- 
quidation. As  the  Tax  Court  determined  otherwise, 
it  properly  held  that  the  fair  market  value  of  the 
contracts  must  be  included  in  computing  the  gain 
the  taxpayers  realized  from  their  liquidating  divi- 
dends. 

II 

The  Tax  Court  Correctly  Held  That  The  Taxpayer 
Albert  Gersten  Was  Not  Entitled  To  File  A  Joint 
Income  Tax  Return  For  1950  With  His  Alleged  Wife 
Bernice  Ann  Gersten 

At  the  beginning  of  the  taxable  year  1950,  Albert 
Gersten  was  married  to  Lucille  Gersten.  On  April  3, 
1950,  the  latter  obtained  an  interlocutory  decree  of 
divorce  in  an  action  filed  in  the  Superior  Court  of 
California  for  the  County  of  Los  Angeles.  Before 
that  decree  became  final,  Albert  went  to  Mexico  where 
he  obtained  a  divorce  from  Lucille  on  November  2, 
1950,  and  on  the  same  day  married  again.  He  and 
his  alleged  second  wife  (Bernice  Ann  Gersten)  were 
at  all  times  throughout  1950  residents  and  domicili- 
aries  of  California.  Albert  and  Bernice  later  filed  a 
join  income  tax  return  for  1950  but  the  Commissioner 
refused  to  accept  it  as  such  because  he  determined 
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that  under  the  law  of  California  Albert  was  not 
legally  married  to  Bernice.  (R.  21,  68,  80,  87.)  The 
Commissioner  determined  that  Albert  and  Bernice 
were  not  entitled  to  file  a  joint  return  and  the  Tax 
Court  accepted  his  determination. 

The  authority  for  filing  joint  returns  is  given  in 
1939  Code  Section  51(b)  (1)  (Appendix,  infra)  which 
provides  merely  that  ''A  husband  and  wife  may  make 
a  single  return  jointly."  The  Tax  Court  held  that  the 
question  of  whether  persons  are  husband  and  wife 
within  the  meaning  of  Section  51  must  be  determined 
by  state  law.  The  taxpayer  agrees  but  does  not  accept 
the  Tax  Court's  interpretation  of  Caalifornia  law. 

Taxpayer  criticizes  "the  literal  rigidity"  with  which 
the  Tax  Court  has  interpreted  the  applicable  provi- 
sions of  California  law.  (Br.  37.)  He  also  asserts 
that  Congress  did  not  intend  to  limit  words  "husband 
and  wife",  as  used  in  1939  Code  Section  51,  to  spouses 
whose  status  has  "the  greatest  degree  of  validity  un- 
der local  law"  (Br.  32)  but  intended  to  make  joint 
returns  available  "without  regard  to  the  niceties  of 
local  law"  (Br.  41).  We  can  not  agree.  The  applicable 
provisions  of  California  law  are  written  in  such  plain 
and  concise  language  that  they  should  be  and  have 
been  repeatedly  interpreted  and  applied  strictly  as 
written.  Moreover  they  require  the  decision  reached 
here  by  the  Tax  Court  as  related  to  Code  Section  51. 

Section  90  of  the  California  Civil  Code  (Appendix, 
infra)  states  that  marriage  can  be  dissolved  only  by 
death  of  one  of  the  parties  or  by  the  judgment  of  a 
court  of  competent  jurisdiction  decreeing  a  divorce 
of  the  parties.  As  we  shall  point  out  below,  that 
means  a  final  decree,  not  an  interlocutory  one,  and 
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under  the  facts  here  it  also  means  that  the  only  court 
having  competent  jurisdiction  is  one  in  California. 
As  to  remarriage,  Section  61  (Appendix,  infra)  pro- 
vides that  a  subsequent  marriage  contracted  by  any 
person  during  the  life  of  a  former  husband  or  wife  is 
illegal  and  void  from  the  beginning  unless  the  former 
marriage  has  been  annulled  or  dissolved;  and  that  in 
no  case  can  a  marriage  of  either  of  the  parties,  during 
the  life  of  the  other,  be  valid  in  California  if  con- 
tracted within  one  year  after  entry  of  an  interlocu- 
tory decree  of  divorce. 

Section  131  of  the  California  Civil  Code,  in  pro- 
viding for  the  entry  of  an  interlocutory  decree  in  a 
divorce  action,  states  that  after  entry  of  such  decree 
neither  party  shall  have  the  right  to  dismiss  the 
divorce  action  v^ithout  the  other's  consent;  and  Sec- 
tion 132  provides  that  ''when  one  year  has  expired 
after  the  entry  of  such  interlocutory  judgment"  the 
court  may  enter  "the  final  judgment  granting  the 
divorce."  (Appendix,  infra.)  Section  132  also  pro- 
vides that  the  final  judgment  shall  restore  the  parties 
to  the  status  of  single  persons  and  permit  either  to 
marry  after  the  entry  thereof,  but  it  explains  that  if 
either  should  die  before  the  entry  of  final  judgment, 
the  entry  of  that  judgment  shall  not  validate  any  mar- 
riage contracted  by  either  party  before  the  entry  of 
such  final  judgment  nor  constitute  any  defense  of  any 
criminal  prosecution  made  against  either. 

A  further  provision  applicable  here  is  Section  150.1 
of  the  Civil  Code  (Appendix,  infra).  That  section 
provides  that  a  divorce  obtained,  in  another  jurisdic- 
tion shall  be  of  no  force  in  California  if  both  parties 
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to  the  marnage  were  domiciled  in  California  at  the 
time  the  proceeding  for  the  divorce  was  commenced. 
As  we  have  pointed  out,  the  parties  admit  that  Albert 
was  domiciled  in  California  all  during  1950,  which 
means  he  was  not  only  domiciled  there  when  Lucille 
filed  her  divorce  action  against  him  but  also  domiciled 
there  when  he  obtained  a  divorce  in  Mexico  and  was 
married  there.   Thus  if  the  clear  language  of  Section 
150.1   is  followed  here,   it  is  evident  that  Albert's 
Mexican  divorce  should  be  given  no  force  and  effect 
in  California.    Moreover,  as  his  Mexican  divorce  and 
marriage  occurred  less  than  a  year  after  the  entry  of 
the  interlocutory  decree  in  California,  it  is  contrary 
to  Sections  61  and  132,  supra,  and  should  also  be  held 
invalid  under  those  sections. 

In  contending  otherwise,  taxpayer  relies  primarily 
on  the  recent  decision  in  Spellens  v.  Spellens,  49  A.C. 
213.     In  that  case,  the  plaintiff  was  married  to  her 
alleged  second  husband  in  Mexico  four  days  after  the 
entry  by  a  California  court  of  an  interlocutory  decree 
of  divorce  from  her  first  husband.   The  plaintiff  asked 
that  her  second  marriage  be  declared  valid  and  that 
her  second  husband,  from  whom  she  was  then  sepa- 
rated, be  required  to  furnish  support  and  mainte- 
nance.  The  second  husband  contended  that  he  was  not 
liable  for  the  plaintiff's  support  because  their  mar- 
riage had  been  contracted  before  the  entry  of  the  final 
divorce  decree  and  was  void  for  that  reason.    But  the 
Supreme  Court  of  California  said  that  he  was  estopped 
from  making  such  a  defense  and  pointed  out  that  the 
validity  of  a  divorce  decree  can  not  be  contested  by 
a  party  who  has  married  in  reliance  thereon  or  has 
aided  another  to  procure  the  decree  so  that  the  latter 
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will  be  free  to  marry.  Consequently,  it  was  held  that 
he  was  not  in  a  position  to  deny  support  and  mainte- 
nance to  the  plaintiff.  That  does  not  mean  that  the 
court  found  that  the  plaintiff's  second  marriage  was 
valid.    Indeed  it  refused  to  do  so,  for  it  said  (p.  222) : 

The  theory  is  that  the  marriage  is  not  made  valid 
by  reason  of  the  estoppel  but  that  the  estopped 
person  may  not  take  a  position  that  the  divorce 
or  latter  marriage  was  invalid.  *  *  * 

Then,  in  explaining  its  position  further,  the  court 
stated  immediately  following  the  long  excerpt  from 
which  taxpayer  quotes  (Br.  35-36)  that  (pp.  223- 
224): 

The  foregoing  authorities  involved  an  estoppel 
to  deny  the  validity  of  a  decree  invalid  because 
of  lack  of  jurisdiction  of  the  court  which  pur- 
ported to  grant  it  but  we  think  the  same  policy 
requires  the  same  result  in  the  instant  case  where 
there  was  a  marriage  before  a  year  after  the 
entry  of  an  interlocutory  decree.  The  policy  ap- 
plies equally  in  one  case  as  the  other.  The  policy 
against  a  bigamous  marriage  expressed  in  the 
first  sentence  of  section  61  of  the  Civil  Code, 
supra,  involved  in  the  cited  cases,  is  no  stronger 
nor  more  compelling  than  that  involved  here 
which  is  that  there  may  not  be  a  valid  marriage  if 
contracted  within  less  than  a  year  after  the  entry 
of  an  interlocutory  decree  of  divorce.  (Civ.  Code, 
§  61,  subd.  1,  supra.)  We  fail  to  see  any  differ- 
ence in  this  case  and  one  where  defendant  had 
participated  in  the  obtaining  of  an  invalid  Ne- 
vada or  Mexican  divorce  rather  than  a  California 
interlocutory  decree.  It  is  not  the  mamage 
which  is  found  valid  as  indicated  hij  the  above 
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authorities  and  thus  the  policy  of  section  61,  sub- 
division 1,  is  not  thwarted.  Rather  it  is  that  de- 
feiidant  by  reason  of  his  conduct  will  not  be  per- 
mitted to  question  its  validity  or  the  divorce;  so 
far  as  he  is  concerned,  he  and  plaintiff  are  hus- 
band and  wife.  The  interlocutory  decree  declared 
that  the  parties  were  entitled  to  a  divorce  and  it 
was  not  unreasonable  for  plaintiff  to  have  been 
led  to  believe  that  a  marriage  in  Mexico  would  be 
valid.  The  circumstances  here  clearly  show  fraud 
and  estoppel  as  far  as  the  defendant  is  concerned; 
it  would  be  difficult  to  imagine  a  stronger  case  in 
this  field  of  law. 

It  may  be  noted  also  that  we  are  not  recognizing 
a  common-law  marriage  which  does  not  exist  in 
this  state  for  the  theory  is  that  the  marriage  is 
not  validated;  it  is  merely  that  defendant  cannot 
contest  it.  *  *  *  (Italics  supplied.) 

We  think  it  is  obvious  that  the  Spellen  case  is  not 
applicable  here  and  that  it  should  be  followed  only  in 
situations  where  one  party  to  the  second  marriage 
is  attempting  to  take  advantage  of  the  other.  In  such 
a  situation,  the  Supreme  Court  of  California  has  said 
that  public  policy  requires  that  the  doctrine  of  estop- 
pel be  applied  to  prevent  an  inequitable  result.  But 
in  this  case  we  do  not  have  a  comparable  situation. 
Not  only  is  the  Commissioner  free  to  consider  whether 
Albert  and  his  alleged  second  wife  are  validly  married 
but,  as  the  Tax  Court  held,  he  is  required  to  do  so, 
and  there  are  many  California  decisions  which  sup- 
port the  position  taken  by  the  Commissioner  and  the 
Tax   Court  as  to  the   invalidity  of  Albert's  second 

marriage. 

The  principle  which  we  think  should  be  applied 
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here  was  well  stated  years  ago  in  Estate  of  Dargie, 
162  Cal.  51,  121  Pae.  320,  in  which  it  was  said  (pp. 
53-54)  : 

It  is  the  final  judgment  that  grants  the  divorce. 
The  interlocutory  judgment  does  not  have  that 
effect.  It  merely  declares  the  right:  that  the 
party  is  ''entitled"  to  a  divorce,  a  divorce  to  be 
afterwai'ds  adjudged.  By  the  terms  of  the  stat- 
ute, it  is  the  final  judgment  alone  that  grants  the 
divorce,  dissolves  the  marriage,  restores  the  par- 
ties to  the  status  of  single  persons,  and  permits 
each  to  marry  again.  The  statute  does  not  itself 
declare  the  marriage  dissolved  at  the  expiration 
of  the  year  from  the  interlocutory  judgment.  It 
merely  suspends  for  one  year  the  power  of  the 
court  to  dissolve  it,  and  in  effect,  provides  that 
it  becomes  dissolved  only  when,  after  the  expira- 
tion of  that  period,  the  court  has,  by  its  final 
judgment,  so  declared.  In  the  mean  time  the 
parties  remain  in  the  legal  relation  of  husband 
and  wife.  *  *  * 

The  above  principle  has  frequently  been  applied  by 
the  California  courts  in  varying  situations.  For 
example,  in  Broivn  v.  Brown,  170  Cal.  1,  147  Pac. 
1168,  the  first  wife  was  allowed  to  recover  certain 
property  from  the  second  wife  after  the  death  of  their 
husband,  because  it  had  been  acquired  by  him  while 
the  interlocutory  divorce  decree  was  still  in  effect  and 
so  was  community  property  obtained  before  the  first 
marriage  relation  was  severed.  The  same  conclusion 
was  reached  under  similar  circumstances  in  Berry  v. 
Berry,  140  C.A.  2d  50,  294  Pac.  2d  757.  In  Paulus  v. 
Bauder,  106  C.A.  2d  589,  235  Pac.  2d  422,  a  wife  was 
not  allowed  to  sue  the  husband  in  tort  after  the  entry 
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of  an  interlocutory  divorce  decree  and  before  entry  of 
the  final  decree  because  it  was  held  they  were  still 
married.    And  in  Estate  of  Seller,  164  Cal.  181,  128 
Pac.  334  it  was  held  that,  although  an  interlocutory 
divorce  decree  had  been  entered,  the  woman  whose 
estate  was  involved  there  was  still  married  to  her 
husband  at  the  time  of  her  death  and  for  that  reason 
the  latter  had  a  prior  right  to  administer  her  estate. 
The  Tax  Court's  interpretation  of  California  law 
is  in  accord  with  that  of  this  Court  in  United  States 
v.  Holcomb,  237  F.  2d  502,  affirming  per  curiam,  137 
F.  Supp.  619  (N.  Cal.),  and  Commissioner  v.  Ostler, 
237  F.  2d  501.     In  each  of  those  cases  the  Commis- 
sioner took  the  position  that,  during  the  period  be- 
tween entry  of  the  interlocutory  divorce  decree  and 
entry  of  the  final  decree,  the  spouses  were  not  ' 'hus- 
band and  wife"  within  the  meaning  of  1939  Code  Sec- 
tion 51  and  could  not  file  joint  income  tax  returns, 
but  this  Court  held  otherwise.'  This  Court  stated  that 
its  decision  in  the  Holcomb  case  was  based  on  the 
reasons   advanced   in   the   District   Court's   opinion. 
These  are  set  forth  in  the  following  excerpts    (pp. 
619-620) : 

Admittedly  the  parties  herein  were  not  di- 
vorced in  1951.  It  is  elementary  that  in  Cali- 
fornia an  interlocutory  decree  of  divorce  does  not 
destroy  the  marriage.     Brown  v.   Brown,   170 


"  In  view  of  this  Court's  decisions  in  the  above  cases  the 
Commissioner  has  now  issued  a  ruling  stating  that  a  hus- 
band and  wife  who  are  separated  under  an  interlocutory 
decree  retain  the  relationship  of  husband  and  wife  until  the 
divorce  decree  becomes  final.  See  Rev.  Rul.  57-368,  1957-32 
Int.  Rev.  Bull.  23  (Appendix,  infra). 
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Cal.  1,  147  P.  1168.  Nor  were  they  legally  sepa- 
rated by  what  is  commonly  known  as  a  decree  of 
iseparate  maintenance.  *  =^-  *  Defendant  however 
contends  that  the  section  in  question  also  applies 
to  persons  who,  while  still  legally  married  for 
other  purposes,  were  ''legally  separated  *  *  * 
under  a  decree  of  divorce".  This  contention  has 
been  made  before  and  has  been  rejected.  The 
identical  issue  was  raised  in  Marrmer  S.  Eccles 
V.  Commissioner  of  Internal  Revenue,  19  T.C. 
1049,  affirmed,  4  Cir.  208  F.  2d  796,  which  held 
that  since  an  interlocutory  decree  under  Utah 
law  did  not  dissolve  the  marriage,  a  joint  return 
was  proper.  In  the  case  of  William  G.  Ostler  v. 
Commissioner,  Docket  No.  52185,  T.C.  Memo 
1955—207,  filed  7/25/55,  the  same  result  was 
reached  on  the  same  issue  under  California  law. 

In  the  Ostler  case,  this  Court  pointed  out  (as  did 
the  District  Court  in  the  Holcomb  case)  that  Code 
Section  51  had  been  interpreted  in  the  same  way  in 
Commissioner  v.  Eccles,  208  F.  2d  796  (C.A.  4th) 
[involving  an  interlocutory  divorce  decree  by  a  Utah 
court],  and  in  Commissioner  v.  Evans,  211  F.  2d  378 
(C.A.  10th)  [involving  an  interlocutory  decree  by  a 
Colorado  court].  In  view  of  these  decisions  and  the 
specific  provisions  of  the  California  Civil  Code,  we 
submit  that  the  Tax  Court  correctly  decided  that  Al- 
bert and  his  alleged  second  wife  were  not  entitled  to 
file  a  joint  return  for  the  year  involved  here. 
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CONCLUSION 

The  decision  of  the  Tax  Court  on  both  issues  is 
correct  and  should  be  affirmed. 


Respectfully  submitted, 

Andrew  F.  Oehmann, 
Acting  Assistant  Attorney  General. 

Joseph  F.  Goetten, 
Melva  M.  Graney, 
Louise  Foster, 

Attorneys, 

Department  of  Justice, 
Washington  25,  D.  C. 

July,  1958 
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APPENDIX 

Internal  Revenue  Code  of  1939: 

Sec.  51.  Individual  Returns. 

*  *        *        * 

(b)  [as  amended  by  Sec.  303,  Revenue  Act  of 
1948,  c.  168,  62  Stat.  110]  Husband  and  Wife.— 
(1)  In  general  —  A  husband  and  vs^ife 
may  make  a  single  return  jointly.  Such  a 
return  may  be  made  even  though  one  of 
the  spouses  has  neither  gross  income  nor 
deductions.  If  a  jointly  return  is  made  the 
tax  shall  be  computed  on  the  aggregate  in- 
come and  the  liability  with  respect  to  the 
tax  shall  be  joint  and  several. 

*  *         *         * 
(26  U.S.C.  1952  ed.,  Sec.  51.) 

Sec.  111.  Determination  of  Amount  of,  and 
Recognition  of,  Gain  or  Loss. 

(a)  Computation  of  Gain  or  Loss. — The  gain 
from  the  sale  or  other  disposition  of  property 
shall  be  the  excess  of  the  amount  realized  there- 
from over  the  adjusted  basis  provided  in  section 
113(b)  for  determining  gain,  and  the  loss  shall 
be  the  excess  of  the  adjusted  basis  provided  in 
such  section  for  determining  loss  over  the 
amount  realized. 

(b)  Amount  Realized.-— The  amount  realized 
from  the  sale  or  other  disposition  of  property 
shall  be  the  sum  of  any  money  received  plus  the 
fair  market  value  of  the  property  (other  than 
money)   received. 

*  *         *         * 
(26  U.S.C.  1952  ed..  See.  111.) 
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Sec.  112.  Recognition  of  Gain  or  Loss. 

(a)  General  Rule.  — V^fon  the  sale  or  ex- 
change of  property  the  entire  amount  of  the  gain 
or  loss,  determined  under  section  111,  shall  be 
recognized,  except  as  hereinafter  provided  in  this 

section. 

*  *         *         * 

(26  U.S.C.  1952  ed.,  Sec.  112.) 

Sec.  115.  Distributions  By  Corporations. 

*  *        *        * 

(c)  Distributions  in  Liquidation.  —  Amounts 
distributed  in  completed  liquidation  of  a  corpora- 
tion shall  be  treated  as  in  full  payment  in  ex- 
change for  the  stock,  and  amounts  distributed 
in  partial  liquidation  of  a  corporation  shall  be 
treated  as  in  part  or  full  payment  in  exchange 
for  the  stock.  The  gain  or  loss  to  the  distrib- 
utee resulting  from  such  exchange  shall  be  de- 
termined under  section  111,  but  shall  be  rec- 
ognized only  to  the  extent  provided  in  section 

112.  *   *   * 

*  *  *  * 

(26  U.S.C.  1952  ed..  Sec.  115.) 
California    Civil    Code,    West   Annotated   California 
Codes  (1954^): 

Sec.  61.  Bigamous  and  pohjgamous  marriages; 

exceptions ;  absentees 

A  subsequent  marriage  contracted  by  any  per- 
son during  the  life  of  a  former  husband  or  wife 
of  such  person,  with  any  person  other  than  such 


« Although  the  above  sections  of  California  law  are  taken 
from  the  1954  edition  of  the  Civil  Code  all  of  the  provisions 
given  were  in  effect  prior  to  1950,  the  taxable  year  here. 
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former  husband  or  wife,  is  illegal  and  void  from 
the  beginning,  unless: 

1.  The  former  marriage  has  been  annuled  or 
dissolved.  In  no  case  can  a  marriage  of  either 
of  the  parties  during  the  life  of  the  other,  be 
valid  in  this  state,  if  contracted  within  one  year 
after  the  entry  of  an  interlocutory  decree  in  a 
proceeding  for  divorce. 

*         *         *         * 
Sec.  90.  Methods  of  dissolution 

Marriage  is  dissolved  only: 

One — By  death  of  one  of  the  parties;  or 
Two — By  the  judgment  of  a  Court  of  compe- 
tent jurisdiction  decreeing  a  divorce  of  the  par- 
ties. 

Sec.  131.  Decision   and    conclusions;   interlocu- 
tory judgment 

In  actions  for  divorce,  the  court  must  file  its 
decision  and  conclusions  of  law  as  in  other  cases, 
and  if  it  determines  that  no  divorce  shall  be 
granted,  final  judgment  must  thereupon  be  en- 
tered accordingly.  If  it  determines  that  the  di- 
vorce ought  to  be  granted,  an  interlocutory  judg- 
ment must  be  entered,  declaring  that  the  party 
in  whose  favor  the  court  decides  is  entitled  to 
a  divorce:  and  the  coi^rt  may,  in  its  discretion 
and  regardless  of  whether  or  not  a  request  there- 
for was  included  in  the  prayer  of  the  complaint, 
restore  the  maiden  name  of  the  wife  or  the  name 
under  which  she  was  married.  After  the  entiy 
of  the  interlocutory  judgment,  neither  party 
shall  have  the  right  to  dismiss  the  action  without 
the  consent  of  the  other. 
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Sec.  132.    Final   judgment;    one    year   waiting 
period 

When  one  year  has  expired  after  the  entry  of 
such  interlocutory  judgment,  the  court  on  motion 
of  either  party,  or  upon  its  own  motion,  may  en- 
ter the  final  judgment  granting  the  divorce,  and 
such  final  judgment  shall  restore  them  to  the 
status  of  single  persons,  and  permit  either  to 
marry  after  the  entry  thereof;  and  such  other 
and  further  relief  as  may  be  necessary  to  com- 
plete disposition  of  the  action,  but  if  any  appeal 
is  taken  from  the  interlocutory  judgment  or  mo- 
tion for  a  new  trial  made,  final  judgment  shall 
not  be  entered  until  such  motion  or  appeal  has 
been  finally  disposed  of,  nor  then,  if  the  motion 
has  been  granted  or  judgment  reversed.  The 
death  of  either  party  after  the  entry  of  the  inter- 
locutory judgment  does  not  impair  the  power  of 
the  court  to  enter  final  judgment  as  hereinbefore 
provided;  but  such  entry  shall  not  validate  any 
marriage  contracted  by  either  party  before  the 
entry  of  such  final  judgment,  nor  constitute  any 
defense  of  any  criminal  prosecution  made  against 
either. 

Sec.  150.1     Foreign  divorce  of  parties  domiciled 

in  state;  effect 

A  divorce  obtained  in  another  jurisdiction  shall 
be  of  no  force  or  effect  in  this  State,  if  both  par- 
ties to  the  marriage  were  domiciled  in  this  State 
at  the  time  the  proceeding  for  the  divorce  was 
commenced. 

Sec.  150.2     Domicile,  prima  facie  evidence 

Proof  that  a  person  hereafter  obtaining  a  di- 
vorce from  the  bonds  of  matrimony  in  another 
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jurisdiction  was  (a)  domiciled  in  this  State 
within  twelve  months  prior  to  the  commencement 
of  the  proceeding  therefor,  and  resumed  residence 
in  this  State  within  eighteen  months  after  the 
date  of  his  departure  therefrom,  or  (b)  at  all 
times  after  his  departure  from  this  State  and 
until  his  return  maintained  a  place  of  residence 
within  this  State,  shall  be  prima  facie  evidence 
that  the  person  was  domiciled  in  this  State  when 
the  divorce  proceeding  was  commenced. 

Rev.  Rul.  57-368,  1957-32  Int.  Rev.  Bull.  23: 

Section  51(b). — Individual  Returns:  Hus- 
band AND  Wife 

*        *        *        * 

In  the  light  of  the  decision  in  Commissioner  v. 
William  G.  Ostler,  237  Fed.  (2d)  501,  recon- 
sideration has  been  given  to  the  issue  involved 
in  I.  T.  3761,  C.  B.  1945,  76;  I.  T.  3934,  C.  B. 
1949-1,  54;  I.  T.  3942,  C.  B.  1949-1,  69;  I.  T. 
3944,  C.  B.  1949-1,  56;  and  Revenue  Ruling  55- 
178,  C.  B.  1955-1,  322,  and  the  nonacquiescences 
by  the  Internal  Revenue  Service  in  the  decisions 
in  Marriner  S.  Eccles  v.  Commissioner,  19  T.C. 
1049,  affirmed  208  Fed.  (2d)  796;  and  Alice 
Humphreys  Evmis  v.  Commissioner,  19  T.C.  1102, 
affirmed  211  Fed.  (2d)  378,  C.B.  1953-2,  8. 

Each  of  the  income  tax  rulings  referred  to  in 
the  proceding  paragraph  involves  the  question  of 
whether  payments  made  pursuant  to  an  inter- 
locutory decree  of  divorce  by  a  husband  for  the 
support  of  his  wife  are  includible  in  the  gross  in- 
come of  the  wife  under  section  22  (k)  of  the 
Internal  Revenue  Code  of  1939  and  deductible 
by  the  husband  under  23  (u)  of  such  Code.  The 
court  decisions  involve  the  question  of  whether  a 
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taxpayer  and  his  former  wife  are  entitled  to  file 
a  joint  income  tax  return  for  a  certain  taxable 
year,  notwithstanding  the  fact  that  prior  to  the 
end  of  such  year,  they  were  legally  separated 
under  an  interlocutory  decree  of  divorce. 

I.T.  3761,  supra,  holds  that  periodic  payments 
made  pursuant  to  an  interlocutory  decree  of  di- 
vorce in  the  State  of  California  by  a  husband  for 
the  support  of  his  wife  are  includible  in  her  gross 
income  under  section  22  (k)  of  the  Internal  Reve- 
nue Code  of  1939  and  deductible  by  the  husband 
under  section  23  (u)  of  such  Code.  The  parties 
were  considered  divorced  or  "legally  separated" 
for  the  purpose  of  section  22(k)  of  the  Code,  and 
the  payments  made  pursuant  to  the  interlocutory 
decree  which  awarded  alimony  for  an  indefinite 
period  of  time  were  considered  periodic  pay- 
ments. 

I.T.  3934,  supra,  holds  that  where  the  time  for 
making  payments  of  alimony  under  an  interlocu- 
tory decree  of  divorce  in  the  State  of  California 
is  limited  to  the  duration  of  the  decree  (12 
months),  the  payments  made  pursuant  to  the 
decree  do  not  qualify  as  ''periodic  payments'' 
under  section  22  (k)  of  the  Code  and  are  not 
deductible  from  the  gross  income  of  the  husband 
under  section  23  (u)  of  the  Code.  I.T.  3761, 
supra,   was  modified  accordingly. 

I.T.  3944,  supra,  holds  that  payments  to  be 
made  for  a  definite  period  of  time  shall  be  con- 
sidered to  be  ''installment  payments"  and  not 
"periodic  payments"  within  the  meaning  of  sec- 
tion 23  (k)  of  the  Code.  Therefore,  since  I.T. 
3761  and  I.T.  3934,  supra,  are  distinguishable, 
the  modification  of  the  former  ruling  was  with- 
drawn. 
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I.T.  3942,  supra,  holds  that  the  parties  named 
in  an  interlocutory  decree  of  divorce  in  the  State 
of  California  are  considered,  for  Federal  income 
tax  purposes,  to  be  legally  separated  for  the  pur- 
poises  of  sections  25(b)  and  51(b)  of  the  Code. 
Revenue  Ruling  55-178,  supra,  also  holds  that  an 
interlocutory  decree  of  divorce  may  effect  a  legal 
separation  under  a  decree  of  divorce  or  of  sepa- 
rate maintenance  under  section  23  (k)  of  the 
Code. 

In  William  G.  Ostlei-,  supra,  the  court  held  that 
an  individual  and  his  spouse  who  were  separated 
under  an  interlocutory  decree  of  divorce  retained 
the  relationship  of  husband  and  wife  until  the 
decree  became  final  and  were  entitled  to  file  a 
joint  return  of  income  under  section  51(b)  of  the 
Internal  Revenue  Code  of  1939.  Similar  decisions 
were  reached  in  Marriner  S.  Eccles  v.  Commis- 
sioner, 208  Fed.  (2d)  796,  nonacquiescence  C.B. 
1953-2,  8;  Alice  Humphreys  Evans  v.  Commis- 
sioner, 211  Fed.  (2d)  378,  nonacquiescence  C.B. 
1953-2,  8;  United  States  v.  William  F.  Holcomb 
and  Adris  M.  Holcomb,  237  Fed.  (2d),  502; 
Joyce  Primrose  Lane  v.  Commissioner,  26  T.C. 
405. 

Due  to  the  adverse  decision  in  the  William  C. 
Ostler  case,  the  Internal  Revenue  Service  now 
withdraws  the  nonacquiescences  and  substitutes 
acquiescences  in  the  Marriner  S.  Eccles  and  Alice 
Humphreys  Evans  cases.  See  page  7  of  this  Bul- 
letin. For  the  same  reason  the  following  rulings, 
referred  to  above,  are  revoked:  I.T.  3761,  I.T. 
3934,  I.T.  3942,  I.T.  3944  and  Rev.  Rul.  55-178. 

The  cases  and  income  tax  rulings  cited  above 
relate  to  the  Internal   Revenue   Code  of   1939. 


46 

Under  the  provisions  of  the  Internal  Revenue 
Code  of  1954  a  husband  and  wife  who  are  sepa- 
rated under  an  interlocutory  decree  of  divorce 
retain  the  relationship  of  husband  and  wife  until 
the  decree  becomes  final  and  are  entitled  to  file 
a  joint  return  of  income  in  the  same  manner  as 
they  were  entitled  to  file  such  a  return  under  the 
1939  Code.  Under  the  1954  Code,  however, 
where  the  husband  and  wife  are  living  apart  and 
file  separate  returns,  payments  made  during  the 
period  covered  by  the  interlocutory  decree  may 
constitute  periodic  payments  taxable  to  the  wife 
and  deductible  by  the  husband. 

The  revocation  of  I.T.  3934  I.T.  3944,  above, 
does  not  affect  the  question  of  whether  payments 
limited  to  the  duration  of  an  interlocutory  decree 
of  divorce  are  periodic  payments  for  the  purposes 
of  section  71(a)(3)  of  the  Internal  Revenue 
Code  of  1954. 
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ISSUE  I. 
A.     The  Basic  Issue  Is  Whether  Petitioners'  Income 
Should   Be   Measured   by   "Resort   to   Estimates 
Assumptions  and   Speculation",  or  by  Payments' 
Received  as  and  When  Received. 

Respondent  states  the  issue  as  being  "one  of  deter- 
mining whether  the  contracts  here  had  a  fair  market  value 
when  distributed^     .     .     ."     (Resp.   Br.  p.   16.)     Apart 

value      and    the    phrase    'ascertainable    fair    market    value"    inter- 
hangeaby,  n.  view  of  his  statement  "that  contracts  like  the  ones 
here  do  have  an  ascertainable  fair  market  value"  on  p.  23  of  h 
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from  the  effect  of  the  rule  of  Amend  v.  Commissioner  of 
Internal  Revenue,  13  T.  C.  178  (1949),  separately  dis- 
cussed below,  petitioners  agree  with  this  statement  of 
the  issue.  Respondent  continues,  however,  stating  that 
"such  a  question  has  been  repeatedly  held  to  be  a  question 
of  fact"  and  accordingly,  that  the  issue  is  to  be  determined 
by  the  facts,  so  that  the  principles  of  Burnet  v.  Logan, 
283  U.  S.  404,  are  barred  from  consideration  because  its 
rationale  may  not  be  reached  in  the  face  of  a  conclusion 
by  a  trial  court  of  the  existence  of  ascertainable  fair 
market  value. 

Petitioners  see  no  useful  purpose  in  debating  whether 
or  not  the  question  of  ascertainable  fair  market  value  or 
fair  market  value  is  one  of  pure  fact  or  of  mixed  fact 
and  law.  Certainly  an  ultimate  conclusion  of  a  given 
value  may  well  constitute  a  question  of  fact ;  but  the  road 
which  reaches  such  a  conclusion  is  paved  with  well  estab- 
lished legal  principles.  Perhaps  no  better  example  of  this 
exists  than  the  judicial  processes  which  took  place  in  the 
case  of  Burnet  v.  Logan,  supra,  relied  upon  by  the  peti- 
tioners. 

In  the  Logan  case,  taxpayer  in  1916  had  sold  stock 
owned  by  her  in  a  corporation  which  had,  as  one  of  its 
assets,  the  right  to  purchase  iron  ore  which  might  be 
mined  from  a  particular  iron  mine.  The  sale  price  of, 
this  stock,  in  addition  to  cash,  included  a  promise  to  pay 
to  the  selling  taxpayer  60^  for  each  ton  of  ore  sold  toj 
the  corporation. 

The  findings  of  fact  disclosed  that  from  1913  througl 
1926,  several  million  tons  of  ore  were  mined.  The  Cour< 
further  found  as  a  fact  that,  as  of  March  11,  1916,  th( 
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mine  had  ore  reserves  of  almost  83,000,000  tons  and  an 
expected  life  of  45  years. 

Petitioners  adduced  testimony-  that  no  general  market 
for  the  sale  of  their  contract  existed  and  that  the  contract 
had  no  ascertainable  fair  market  value.    Respondent  intro- 
duced testimony,  by  two  experts,   respecting  the  ore  re- 
serves  and   the   ability   accurately    to   determine   the   ore 
reserves  and  the  life  of  the  mine.     The  experts  on  both 
sides  agreed  that  economic  conditions   would  affect   the 
amount  of  ore  mined  in  any  one  year.     In  fact,  the  evi- 
dence showed  that  the  quantity  of  ore  mined  in  any  one 
year  fluctuated  greatly  from  303,020  tons  in  1921  to  3,- 
029,265  tons  in  1923  and  that  during  the  four  year  period 
prior  to  the  sale  of  stock  by  taxpayer,  the  amounts  mined 
varied  from  a  high  of  2,311,940  tons  in  1915  to  a  low 
of  1,212,227  in   1914.     There  was  no  obligation  on   the 
part  of  the  corporation  owning  and  operating  the  mine 
to  mine   any   ore   in    any    year    and    neither    the    selling 
taxpayer  nor  the  purchaser  of  the  stock  nor  the  corpora- 
tion whose  stock  was  sold  could  compel  any  such  mining 
of  ore  by  reason  of  contractual  or  other  rights. 

The  Board  of  Tax  Appeals  (now  the  Tax  Court)  found 
that  the  selling  taxpayers  could  reasonably  expect  to  re- 
ceive, over  a  period  of  approximately  45  years,   an  ag- 
gregate amount  of  approximately  $6,000,000.00  and  ac- 
cordingly that  the  value  of  the  contracts  received  by  them 
as    additional    consideration    for    the    sale    of    the    stock, 
amounted  to  approximately  $2,000,000.00.      This   deter- 
mination was  based  upon  a  present  value  of  an  aggregate 
of  approximately   $6,000,000.00   payable   ratably   over   a 
period  of  45  years.     That  was  the  amount  of  the  fair 
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market  value  determined  by  the  respondent  and  used  by 
him  in  computing  deficiencies  in  taxes  against  the  tax- 
payers. 

The  case  was  appealed  and  the  Circuit  Court  of  Ap- 
peals, Second  Circuit,  reversed  the  Tax  Court.  The 
Supreme  Court  granted  certiorari.  The  opinion  of  the 
Circuit  Court  of  Appeals  will  be  referred  to  only  to 
supplement  the  discussion  of  the  Supreme  Court's  opinion. 

The  Tax  Court  found  as  an  ultimate  fact,  there,  as 
here,  that  the  fair  market  value  of  the  contract,^  received 
by  the  taxpayer  as  part  consideration  for  her  transfer  of 
the  stock,  was  ascertainable.  Accordingly,  it  determined 
that  the  measure  of  taxpayer's  gain  was  the  amount  of 
cash,  plus  such  fair  market  value  of  the  contract  minus 
her  basis  for  the  stock  so  transferred.  The  Supreme 
Court,  however,  held  that,  as  any  figure  arrived  at  would 
be  the  result  of  mere  estimates,  assumptions  and  specula- 
tion, the  contract  had  no  ascertainable  fair  market  value.^^ 

The  opinion  of  the  Circuit  Court  of  Appeals  expressed 
the  foregoing  in  much  the  same  vein  but  also  noted  the 
fact  that  "the  estimate  of  recoverable  tonnage  of  ore 
is  very  much  in  dispute;  likewise  the  annual  production 
and  period  of  years  estimated  to  complete  the  mining." 
(42  F.  2d  193,  196.)  What  was  there  involved,  as  here, 
was  not  conflicting  testimony  respecting  the  accuracy  of 
any  known  fact,  but  a  dispute  concerning  the  estimates, 


^Parenthetically,  it  should  be  here  noted  that  the  basis  of  dis- 
tinction by  respondent  of  the  cases  relied  upon  by  petitioners,  is 
the  absence  of  a  finding  by  the  Tax  Court  of  the  ultimate  fact 
of  the  existence  of  fair  market  value. 

-^See  Appendix  for  excerpt  of  opinion. 
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and  according:Iy,  the  inferences  and  conclusions  which 
might  be  drawn  from  those  evidentiary  facts  which  the 
trial  court  held  to  be  correct.^ 

It  is  apparent,  therefore,  that  the  Tax  Court  may  not, 
by  mere  articulation  that  there  be  a  fair  market  value! 
so  find;  nor  may  the  Tax  Court,  in  seeking  to  decide 
whether  there  be  an  ascertainable  fair  market  value, 
ignore  the  standards  laid  down  by  the  appellate  courts 
having  jurisdiction  to  review  its  decisions.  Neither  the 
findings  of  fact  adverted  to  by  respondent^  nor  the  gener- 
alization of  the  Tax  Court,  quoted  by  the  respondent,  that 
the  ''record  amply  sustains  the  respondent  in  his  deter- 
mination" adhere  to  such  standards. 

B.  The  Particular  Findings  of  Fact  Pointed  Out  by 
Respondent  as  Supporting  Tax  Court's  Decision 
Do   Not   Do   So. 

The  so-called  finding  based  upon  the  presumption  of  the 
correctness  of  respondent's  determination  (Resp.  Br.  p. 
17)  which  respondent  discusses  as  one  of  those  findings 
of  fact  which  support  the  Tax  Court's  decision,  is  not 
a  finding  of  fact  at  all.  Respondent  contends  that  peti- 
tioners neither  met  their  burden  of  overcoming  the  pre- 
sumption of  correctness  of  respondent's  determination  nor, 
mdeed,  made  any  attempt  so  to  do.     In  support  thereof,  he 

Jor  this  purpose,  the  conclusions  of  the  Circuit  Court  of  Appeals 
and  the  Supreme  Court  were  just  as  valid  even  if  they  assumed 
arguendo,  that  time  would  prove  that  the  estimates  of  the  Govern- 
ment s  experts  and  not  of  the  taxpayers  to  be  the  more  accurate. 
^Subdivision   B,   entitled    "Findings    of    fact    which    support    the 
Tax  Courts  decision."     (Resp.  Br.  p.   16.) 


referred  to  the  colloquy  between  the  trial  judge  and  peti- 
tioners' counsel.      [R.  p.   ISS.]"*^ 

Nothing  else  in  the  Record  can  possibly  justify  respon- 
dent's statement  on  this  point;  nor  does  the  quoted  ma- 
terial. 

Petitioners  met  their  burden  by  proving  the  following:^ 

(1)  That  nothing  was  payable  by  San  Gabriel  under 
contracts  except  to  the  extent  of  an  amount  measured  by 
a  percentage  of  amounts  received  by  San  Gabriel  from 
certain  of   its  customers. 

(2)  These  amounts  fluctuated  substantially  from  year 
to    year. 

(3)  That  neither  San  Gabriel  nor  petitioners  had  a 
legal  right  to  require  San  Gabriel  customers  to  purchase 
any  water,  in  any  amount,  or  at  any  given  time. 

(4)  That  the  contingent  right  measured  in  the  next 
two  preceding  paragraphs  was  limited  by  a  ceiling  amount. 

(5)  That  these  contingent  rights  in  any  event  were 
extinguished  at  a  fixed  period  of  time. 

Petitioners  further  proved,  by  the  uncontradicted  testi- 
mony of  Mr.  ^loseley  and  ]Mr.  Gamier  that  the  amount 
of  water  to  be  sold  by  San  Gabriel  depended  upon  many 
contingencies,  some  of  which  were  weather  changes  from 
year  to  year,  varying  conditions  of  the  houses,  and  varv'ing 
economic  conditions.^  The  existence  of  these  contingencies 


4aSee  Appendix  for  exceipt  of  Record  on  which  Respondent 
relies. 

^Paragraphs  1  through  70.  both  inclusive,  and  paragraphs  72 
through"  78.  both  inckisive,  the  Supplemental  Stipulation  of  Facts 
[R.  pp.  105-122,  both  inclusive]  and  Exhibits  1  to  7,  made  a  part 
of  the  Stipulation.     [R.  p.  120.] 

^Note  the  testimony  of  Mr.  Moseley.    [R.  p.  200.] 


— 7— 

as  affecting  the  amount  of  water  sold  is  grudgingly  con- 
ceded even  by  respondent  in  his  brief  at  pages  19  and  25. 

No  more  was  proved  by  the  taxpayers  in  Logan,  Smith, 
Carter  or  Bradford,  and  yet  in  each  of  those  cases,  the 
Court  necessarily  held  that  the  taxpayers  had  met  their 
burden  of  proof  to  overcome  the  presumption  of  correct- 
ness   of    the    Commissioner's    determination. 

Since  petitioners  met  this  burden,  it  was  thereupon  in- 
cumbent upon  respondent  to  go  forward  with  his  proof 
as  if  the  presumption  had  never  existed/ 

In  Wiget  v.  Becker,  84  F.  2d  706,  708,  the  court  de- 
scribed the  nature  of  the  presumption  of  correctness  as  a 
burden  of  proof  presumption"  which  merely  requires 
"  'the  other  party  to  proceed  with  the  negative.  Unless 
he  does,  he  loses;  when  he  does,  the  presumption  is  out 
of  the  case,  and  the  issue  is  open/''    (Emphasis  added.) 

The  Tax  Court  itself  recognized  this  principle  in 
Friedlaender  v.  Commissioner,  26  T.  C.   1005   (1956). 

Accordingly,  in  considering  whether  the  findings  of 
fact,  upon  which  respondent  relies,  support  the  Tax  Court's 
conclusion,  no  gloss  of  inferences  favorable  to  respondent 
may  be  added  because  of  the  presumption  of  correctness 
vyhich  in  the  first  instance  shields  respondent's  determina- 
tion. 

As  to  each  contention  respondent  makes  respecting  the 
evidence  (other  than  the  sales  of  the  six  contracts  to 
be  separately  discussed)    he  must  concede   the   existence 

W^\^-  ""-/'i^'''' of  I-  ^^  2^^    ^C-  C-  A.  2nd,   1931).  cited  in 
Wiget   V.    Becker,    &4    F.    2d    706    (C     C     A     8th     1936  H 

Fnedlaender  v    Commissioner,  26  T.  C.   1005   (1956),  A    1957- 

^  (lOtfJcTrl  ^950)"'  ""^  ^''^^''  ^"'  "  ^^""'"■^^-"^^'  182  F.  2d 


of  variables  and  contingencies^  affecting  the  use  of  water, 
and  consequently  the  payments  under  the  contracts.  This 
factor  renders  impossible  a  commutation  of  future  pay- 
ments to  a  present  value,  even  if  the  estimates  purported 
to  be  as  expert  and  unequivocal  as  those  made  in  Logan. 
Respondent  so  concedes  with  respect  to  the  commence- 
ment of  payments  and  the  unexpired  period  of  time,^  with 
respect    to   occupancy,"^    and    with    respect    to    the    70% 


estimate/^ 


The  burden  was  upon  respondent  to  bring  before  the 
trial  court  such  facts  upon  which  he  wished  to  rely  to 
demonstrate  a  use  of  water  in  such  a  sufficiently  regular 
and  steady  stream  that  a  commutation  of  the  consequent 
regular  future  payments  could  be  made  "without  resort 
to  mere  estimates,  assumptions  and  speculation"  as  were 
accepted  by  the  Board  of  Tax  Appeals  but  rejected  by 
the  Circuit  Court  of  Appeals  and  by  the  Supreme  Court 
of  the  United  States  in  Burnet  v.  Logan   (supra). 

Whether  or  not  respondent  could  have  adduced  evi- 
dence by  way  of  stipulation  or  testimony  to  refute 
the  facts  relied  upon  by  petitioners,  he  may  not  esti- 
mate the  comparative  amount  of  water  used  for  in- 
door purposes,  he  may  not  assume  that  the  occupants 
of  the  houses  will,  by  some  fortuitous  circumstances, 
constitute  in  large  measure  lovers  of  plants  and  lawns. 


8The  trial  judge  more  candidly  expressed  additional  examples 
of  variations,  recognizing  that  not  all  people  have  the  same  amount 
of  "plantings  and  vegetation  needing  irrigation"  or  the  same  "num- 
ber of  water  consuming  appliances."      [R.  p.  70.] 

^Resp.  Br.  p.  19  ".  .  .  there  were  of  course  some  contingencies 
such  as  variations  in  weather." 

lOResp.  Br.  p.  20  "We  do  not  of  course  know  how  many  people 
would  be  using  water  under  contracts  here." 

iiResp.  Br.  p.  21  the  "seventy  per  cent  would  be  an  average 
return  on  such  contracts  as  some  would  pay  off  much  less  and 
some  would  pay  off  more." 
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flowers  and  trees  as  distinguished  from  lovers  of 
cactus  and  rock  gardens  or  of  black  top  and  concrete, 
nor  may  he  speculate  that  the  section  here  involved  was 
"a  nice  residential  section  in  which  the  home  owners 
would  take  a  great  deal  of  pride".  (Resp.  Br.  p.  19.) 
Whether  respondent  refers  to  the  payments  which  he  pre- 
dicts will  continue  for  seven  to  ten  years  or  to  the  prob- 
able occupancy  or  to  the  70%  average,  he  must  estimate, 
assume  or  speculate.  Moreover,  the  estimates  are  much 
more  equivocally  made  than  those  which  were  made  by 
the  experts  and  struck  down  by  the  Supreme  Court  in  the 
Logan  case. 

Respondent  also  adverts  to  the  fact  of  six  sales  of 
contracts  similar  to  those  here  involved.  Petitioners  have 
covered  in  their  opening  brief,^^  the  circumstances,  or 
more  accurately,  the  virtually  complete  lack  of  known' cir- 
cumstances surrounding  these  sales. 

If  the  reference  to  the  sales  is  for  the  purpose  of  dem- 
onstrating   that    a    market    existed    in    which    contracts 
such   as   these   readily   passed   from   hand   to   hand   in 
commerce   with    such    reasonable   regularity   and    con- 
tinuity  that   the   quoted   sales   price   of   the   contracts 
would  be  sufficient  to  establish  the  existence  of  a  fair 
market  value,  petitioners  submit  that  the  existence  of 
the  six  sales  have   no  persuasive   value.      By  proving 
facts    which    brought    the    transactions    here    involved 
squarely   within   Burnet  v.    Logan,''''   J.    C.    Bradford  v. 
Commissioner, ''   Commissioner  v.    Carter}^    Westover  v. 
Smith/'  and  Lents  v.   Commissioner/'  petitioners   over- 

^^Petitioners'  Opening  Brief,  page  24. 

^^283  U.  S.  404. 

1^22  T.  C.  1057. 

1^170  F.  2d  911   (C.  C.  A.  2,  1948). 

^«173  F.  2d  90  (C.  A.  9,  1949). 

^^28  T.  C.  1157  (1957). 
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came  the  presumption  of  correctness  of  respon- 
dent's determination,  and  that  presumption  disap- 
peared from  the  case.  Therefore,  it  was  not  incum- 
bent upon  petitioners  to  prove  the  negative,  the 
non-existence  of  the  market.  If,  on  the  other  hand,  re- 
spondent desired  to  rely  upon  the  fact  that  such  a  market 
existed,  the  burden  was  on  him  to  prove  it. 

The  underlying  facts  in  this  case  are  not  in  conflict. 
Any  conflict  which  did  arise  related  solely  to  matters  of 
opinion,  and  not  to  the  events  and  transactions  which 
actually  occurred. 

C.     Respondent's  Distinction  of  the  Cases  Relied  Upon 
by  Petitioners  Is  Unsound. 

Respondent's  distinction  of  the  Logan  case  seems  to  be 
that  the  future  in  this  case,  unlike  the  facts  and  circum- 
stances upon  which  the  promise  of  future  payments  was 
there  contingent,  could  be  foretold  with  "fair  certainty". 
(Resp.  Br.  p.  24.)     It  is  ironic  that  even  as  respondent 

seeks  to  escape  the  "estimates,  assumptions  and  specula- 
tion" rejected  in  Logan,  he  must  qualify  the  certainty  he 
attributes  to  San  Gabriel's  sales  with  "some  variations  in 
revenue  due  to  seasonal  changes  and  other  causes"}^ 
(Resp.  Br.  p.  25.)     (Emphasis  added.) 

Respondent  adds,  apparently  as  a  further  distinction, 
that  there  is  also  evidence  here  that  similar  contract  rights 
had  been  sold  by  other  persons  "whereas  there  was  no 
similar  evidence  in  the  Logan  case".     On  this  point,  the 


^^Respondent's  neat  conversion  of  "variations  in  weather"  to 
"seasonal  changes"  does  not  help,  for  the  Record  shows  variations 
in  rainfall  from  year  to  year  and  if  it  did  not  the  Court  may  take 
judicial  notice  thereof.  As  for  "other  causes",  it  is  unrefuted  that 
at  least  one  such  "other  cause"  of  varying  use  of  water  was 
economic  conditions,  a  factor  which  played  so  important  a  part 
in  the  Logan  case. 
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Circuit  Court  of  Appeals,  whose  decision''^  was  affirmed 
by  the  Supreme  Court  on  substantially  the  same  rationale, 
stated  at  page  195,  that 

"Congress,  by  the  phrase  'fair  market  value'  meant 
that,  not  only  must  the  market  price  be  ascertained 
by  sales,  but  [the]  sales  so  made,  and  the  circum- 
stances under  which  they  were  made,  were  to  be 
considered  to  determine  whether  such'  sales  served 
to  evidence    ...     a  market  sale     .     .     ." 

With  a  limited  exception-*^  the  Record  does  not  disclose 
the  terms  or  conditions  or  the  time  of  any  of  the  six 
isolated  sales,  or  whether  or  not  they  were  made  under 
circumstances  involving  a  willing  buyer  or  a  willing  seller 
neither  of  whom  were  compelled  to  buy  or  sell. 

Respondent's  distinction  of  Westover  v.  Smith^"^  is  based 
upon  the  reasoning  that   "no   question   could   be   or   was 
raised  either  in  the  District  Court  or  this  Court  on  Ap- 
peal as  to  whether  the  taxpayer's  right  to  payment  had 
any  ascertainable  fair  market  value  in   1940".     Respon- 
dent, however,  overlooks  the  rationale  of  the  Court's  opin- 
ion in  the  Smith  case,  that  in  order  to  avoid  speculation 
resultmg  in  inaccuracies  and  inequities,   the  proper  pro- 
cedure is  to  measure  the  value  of  the  contract  as  the  pay- 
ments are  received.^^    The  Carter  case,  of  course,  as  indi- 
cated both  by  respondent  in  his  brief  (Resp.  Br.  pp.  26- 
27)^  and  the  Court  in  the  Smith  case,  expresses  the  same 
rationale. 

To   distinguish   Bradford  v.    Commissioner,   22   T.    C 
1057,  the  facts  of  which  appear  to  be  virtually  identical 

1^2  F.  2d  193. 

20We  know  only  that  one  sale  was  made  in  1953  FR   p   2311  and 
the  pnce  m  another  appeared  to  be  12%  of  the  outslandL  baW 
^n7Z  F.  2d  90. 
^^Note  the  Court's  opinion  at  page  92. 
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with  those  here  involved,  respondent's  sole  distinction  is 
based  upon  the  fact  that  the  Tax  Court  there  ''made  spe- 
cific findings  that  in  view  of  the  contingent  elements 
...  no  fair  market  value  was  ascertainable."  (Resp. 
Br.  p.  28.)  The  Tax  Court,  however,  in  the  Brad- 
ford opinion,  sheds  light  on  the  reason  for  its  find- 
ing, upon  which  respondent  relies,  when  it  treats  this 
type  of  contract  as  indistinguishable  from  those  of  Com- 
missioner V.  Carter  and  Westover  v.  Smith,  closing  this 
phase  of  its  opinion   (at  p.  1073)   as  follows: 

"The  above  cases  [Carter  and  Smith]  rely  pri- 
marily upon  Burnet  v.  Logan,  283  U.  S.  404,  which, 
we   agree,    is   controlling." 

That  the  Tax  Court  there  held  one  way,  and  here  the 
opposite,  justifies  not  a  distinction,  but  a  reversal. 

Lerit^  V.   Commissioner,   28   T.    C.    1157,   is   virtually 
identical  in  facts  with  Commissioner  v.  Carter,  supra. 

D.     Even  a  Fixed  Promise  to  Pay  Money  in  the  Future 
Is  Not  a  Cash  Equivalent. 

In  respondent's  further  discussion  of  Rasper  v.  Banek, 
214  F.  2d  125,  Ainend  v.  Commissioner,  13  T.  C.  178, 
and  Revenue  Ruling  58-162,  1958-15  Int.  Rev.  Bull.  12, 
it  is  apparent  that  he  mistakenly  believes  that  the  tax- 
payers there  each  had  "made  a  contract  which  calls  for 
delivery  as  well  as  payment  early  in  the  subsequent  year". 
(Resp.  Br.  p.  28.)  (Emphasis  added.)  The  court's  opin- 
ion in  the  Rasper  case,  on  page  126  discloses  that  the  pur- 
chaser actually  had  possession  of  the  wheat  at  the  time  of 
the  contract  for  sale.  In  the  Amend  case,  which  the  U.  S. 
Court  of  Appeals  for  the  8th  Circuit  approved  in  the 
Banek  case,  the  Tax  Court,  at  page  183,  found  as  a  fact 
that  shipment  was  to  be  made  at  once  with  payment  in 
the    subsequent    year. 
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Similarly,  in  the  Revenue  Ruling,  at  page  13,  the  state- 
ment IS  made,  relying  on  Amend,  that  "the  seller  had  no 
legal  right  to  demand  and  receive  payment  for  his  wheat 
until  the  year  follozmug  the  contract  of  sale  and  de- 
livery."   (Emphasis  added.) 

From  the  foregoing  it  is  apparent  that  respondent's 
attempt  to  distinguish  these  authorities,  on  the  basis  of 
delayed  delivery,  is  erroneous. 

Respondent's  basic  distinction  of  the  Kasper  and 
Amend  cases,  and  the  Revenue  Ruling  rests  in  the  fact 
that  those  authorities  simply  discuss  constructive  receipt 
of  income.  The  point  of  the  decision  and  the  Revenue 
Ruling,  however,  and  their  pertinence  here,  lies  in  the 
determination  that,  if  there  be  no  constructive  receipt  of 
income,  the  cash  basis  taxpayer  is  not  required  to  report 
m  income,  as  a  cash  equivalent,  the  value  of  the  contract 
in   the   year   he   obtains   the   contract. 

The  concept  articulated  in  these  cases,  finds  its  roots 
in  Bedell  v.  Commissioner  of  Internal  Revenue  30  F  2d 
622  (C.  C.  A.  2,  1929).  In  that  case,  L.  Hai;d,  Cir'cuit 
Judge,  pointed  out^'^  that  even  if  the  case  were  like  a 
promise  to  pay  in  the  future  for  a  title  which  passes  at 
the  time  of  the  contract,  the  profit  would  still  not  be 
reckoned  as  of  the  time  of  sale. 

In  the  case  of  Johnston  v.  Commissioner,  14  T  C  560 
(1950),  a  stockholder  (a  cash  basis  taxpayer)  sold  stock 
of  a  corporation  under  a  contract  wherebv  the  stock  was 
delivered  to  the  purchaser^  in  1942,  but  the  purchase  price 

""At  page  624  (see  Appendix  for  excerpt) 
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(which  was  subject  to  adjustments)  was  deposited  with 
a  bank  in  escrow  for  payment,  early  in  1953.  and,  in  the 
absence  of  intervening  claims,  the  balance  later  in  1953. 

The  Tax  Court  held  that  even  if,  arguendo,  petitioner 
was  correct  in  his  contention  that  the  cash  deposit  in  the 
bank  in  1942  was  subject  to  petitioner's  demand  that  since 
his  share  of  the  deposited  cash  "was  less  than  his  basis 
for  gain  on  his  stock  .  .  .  he,  on  a  cash  basis,  realized 
no  gain  until  the  'amount  realized'  by  receipt  exceeds 
that  basis.     Burnet  v.  Logan,  283  U.   S.  404."^' 

The  court,  in  support  of  its  holding,  made  the  following 
observation,  at  page  565: 

"But  such  an  agreement  to  pay  the  balance  of  the 
purchase  price  in  the  future  has  no  tax  significance  to 
either  purchaser  or  seller  if  he  is  using  a  cash  sys- 
tem." 

In  support  of  its  position,  the  Tax  Court  also  relied  upon 
Bedell  v.  Commissioner,  supra. 

That  the  uncertainty  caused  by  the  adjustment  was  an 
unimportant  factor  in  the  court's  decision  is  evidenced  by 
Ennis  v.  Commissioner,  17  T.  C.  465  (1951),  which,  like 
the  Johnston  case  on  which  it  relied,  was  reviewed  by  the 
entire  Tax  Court.  It  held  that  the  obligations  flowing 
to  the  seller  under  the  contract  were  not  the  "equivalent  j 
of  cash",  stating,  at  page  470,  that 

"in  determining  what  obligations  are  the  *equiva-| 
lent  of  cash,  the  requirement  has  always  been  that) 
the  obligation,  like  money,  be  freely  and  easily  negoti-j 
able  so  that  it  readily  passes  from  hand  to  hand  inj 
commerce." 

The  point  of   the  authorities   cited   in   this   subdivisioi 
is  not  unrelated  to  the  concept  of  the  Logan  case,  thai 


25 At  page   565. 
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basically,  the  income  tax  is  levied  upon  income  or  gain 
and  not  upon  capital.  True  it  is  that  unlike  the  Burnet 
V.  Logan  case,  these  authorities  involved  promises  to 
pay  a  fixed  or  specified  amount  in  the  future,  but  even 
though  the  amount  be  so  fixed,  it  is  apparent  that  such  a 
future  obligation,  if  not  freely  traded  in  commerce,  may 
still  fall  short  of  that  cash  equivalent  which  must  be  in- 
cluded in  the  measure  of  income  tax,  as  money's  worth 
Obviously,  where  the  promise  to  pay  in  the  future  is  not 
fixed  but  is  contingent  upon  future  events  involving  esti- 
mates, assumptions  and  speculation,  the  presence  of  a 
cash  equivalent  is  even  more  remote. 

ISSUE  II. 
The  Joint  Return  Issue. 

In  support  of  the  Tax  Court's  decision,  respondent  pri- 
marily rehes  upon  Section  90,   Section  61,   Sections   131 
and  132,  and  Section  150.1  of  the  California  Civil  Code 
The  sections  cited  by  respondent  are  not  all  directly  ap- 
plicable,   although    petitioner    does    not    deny    that  'there 
is  an  interrelationship  between  them.     However,  the  issue 
with  which  we  are  directly  concerned  here  is  not  whether 
petitioner  Albert  Gersten    (sometimes   herein  called   ''Al- 
bert") obtained  a  decree  of  divorce,  final  or  interlocutory 
m  California,  or  a  decree  of  divorce  in  Mexico,  valid  or 
invalid,  but  simply  whether,  on  December  31,  1950,  inso- 
far as  California  law  was  concerned,  he  was  married  to 
Bernice  Ann  Gersten  (sometimes  herein  called  "Bernice") 
with  whom  he  filed  a  joint  return.     The  question  of  the' 
validity  or  effectiveness  of  his  prior  divorce  decree  or  de- 
crees are  material  only  to  the  extent  that  thev  may  pre- 
clude recognition  under  California  law  of  a  marriage  in 
1950  between  Albert  and  Bernice. 

The  California  Civil  Code  section  which  primarily  con- 
cerns us  here,  therefore,  is  Section  61  which,  with  Section 
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132,  are  the  only  sections  relating  to  a  subsequent  mar- 
riage cited  by  respondent.  The  other  California  Civil 
Code  sections  cited  by  him  relate  only  to  the  matter  of 
divorce    or    dissolution. 

Respondent  contends   (Resp.  Br.  p.  30)   that  the  ''ap- 
plicable provisions  of  California  law  are  v/ritten  in  such 
plain  and  concise  language  that  they  should  be  and  have 
been  repeatedly  interpreted  and  applied  strictly  as  written". 
It  may  be  that  Section  61   is  written  in  plain  and  con- 
cise language  and  it  is  certainly  true  that  that  section  has 
been  often  interpreted.     It  is  not  true,  however,  that  the 
interpretations  have  been  consistent,  or  that  the  section 
has  been  applied  strictly  as  written.^*'     Otherwise,   it   is 
difficult  to  understand  why  the  Supreme  Court  of  Cali- 
fornia, in  Spellens  v.  Spellens,  49  Cal.  2d  210,  went  to 
the  lengths  which  it  did  to  reconcile  the  apparent  prohibi- 
tion of  Section  61  with  its  conclusion,  at  page  220,  that 
'The  public  policy  of  this  state    (California)    re- 
quires the  preservation  of  the  second  marriage  and 
the   protection   of   the   rights   of   the   second   spouse 
'rather  than  a  dubious  attempt  to  resurrect  the  origi- 
nal' marriage.    (Rediker  v.  Rediker,  35  Cal.  2d  796, 
806.)"      (Emphasis  added.) 

In  each  of  the  cases,  the  "original  marriage"  was,  under 
respondent's  view  of  the  law,  still  in  existence.  It  becomes 
pertinent,  therefore,  to  ask  to  what  second  marriage  the 
Supreme  Court  referred  in  Spellens  v.  Spellens  {supra), 
Rediker  v.  Rediker  {supra),  and  Dietrich  v,  Dietrich,  41 
Cal.  2d  497.    See  also  Watson  v.  Watson,  39  Cal.  2d  305. 


26 (The  cases  interpreting  Section  61  are,  Spellens  v.  Spellens,  49 
Cal  2d  210  (1957);  Sullivan  v.  Sullivan,  219  Cal.  734  (1934); 
Estate  of  Elliott,  165  Cal.  339,  132  Pac.  439  (1913)  ;  Dommguez  vA 
Dominqnez,  136  Cal.  App.  2d  17  (1955),  and  Panmnn  v.  Par-l 
mann,  S6  Cal.  App.  2d  67,  132  P.  2d  851  (1942).  In  Spellen^X 
the  California  Supreme  Court  announced  that  to  the  extent  thel 
remaining   four   might  be   to   the   contrary,   they   were   overruled.  )| 
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The  California  Supreme  Court,  at  page  221,  went  so 
far  as  to  restrict  its  prior  statement  in  Rediker  v.  Rediker, 
"that  the  doctrine  of  estoppel  'presupposes  the  entry  of 
final  decree'  "  by  declaring  that  it  did  not  lay  down  a  rule 
contrary  to  the  Court's  conclusion  in  Spellens,  but  even 
"if  It  seems  to  do  so  none  is  indicated  in  the  other  and 
later  authorities  heretofore  cited. "^^ 

The  court  then  went  on  to  distinguish  various  cases 
mcluding  Estate  of  Elliott,  165  Cal.  339  (1913),  where 
Section  61  was  relied  upon,  and  which,  in  its  basic  facts 
almost  completely  parallels  both  Estate  of  Dargie,  162 
Cal  51,  121  Pac.  320,  and  Estate  of  Seller,  164  Cab  181, 
128  Pac.  334,  relied  upon  by  respondent. 

On  the  subject  of   California   Civil   Code,   Section   61 
which  respondent  contends  is  written  in  "plain  and  concise 
language",  and  the  contention  that  it  has  been  "applied 
strictly  as  written,"  the  California  Supreme  Court  in  the 
Spellens  case,  at  page  221,  has  this  to  say: 

"An  interlocutory  decree  of  divorce  at  least  gives 
color  as  a  judicial  determination  of  divorce  especially 
when  we  consider  that  the  final  decree  ordinarily  fol- 
lows at  the  end  of  a  year  as  a  matter  of  course." 

This  statement,  even  without  reference  to  the  back- 
ground of  the  facts  in  the  Spellens  case,  seems  rather  to 
support  the  proposition  that  "the  plain  and  concise"  lan- 
guage of  Section  61,  respecting  the  validity  of  a  marriage 
"contracted  within  one  year  [not  four  days]  after  the 
entry  of  an  interlocutory  decree"  is  given  something  less 
than  a  strict  interpretation. 

In  view  of  the  foregoing,  it  becomes  unnecessary  to 
discuss  at  any  length  the  remaining  sections  of  the  Cali- 
fornia Civil  Code  cited  by  respondent.     Section  90  applied 


28 


(At  p.  221.) 
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to  Mrs.  Spellens,  but  that  did  not  prevent  the  CaHfornia 
Supreme  Court  from  preserving  her  second  marriage. 
Section  131  is  material  only  in  that  it  supports  the  com- 
ments of  the  court  in  the  Spellens  opinion  concerning  the 
finality  of  the  interlocutory  decree.  The  portion  of  Sec- 
tion 132  to  which  respondent  refers  (Resp.  Br.  p.  31) 
has  no  greater  force  or  validity  than  Section  61,  with 
which  the  Spellens  case  dealt.  California  Civil  Code,  Sec- 
tion 150.1  lends  no  aid  to  respondent,  since  at  the  most  it 
provides  that  Albert's  Mexican  divorce  was  invalid;  but 
Mrs.  Spellens  obtained  no  Mexican  divorce  and  accord- 
ingly, Albert's  position  is  at  least  as  strong  as  hers. 

Respondent  seeks  to  distinguish  the  Spellens  case  upon 
the  ground  that  it  did  not  validate  the  second  marriage 
but  simply  estopped  the  defendant  from  denying  support 
and  maintenance  to  the  plaintiff   (Resp.  Br.  p.  33).    Ac- 
cordingly, respondent  (Resp.  Br.  p.  34)  contends  that  the 
Spellens  case  should  be  limited  to  "situations  where  one 
party  to  the  second  marriage  is  attempting  to  take  advan- 
tage of  the  other".    Such  a  distinction  and  such  a  limita- 
tion may  find  some  comfort  in  the  language   that  "the 
theory  is  that  marriage  is  not  validated",  but  it  is  cer- 
tainly inconsistent  with  the  determination  by  the  court  in 
the  Spellens,  Rediker,  Dietrich  and  Watson  cases  to  the 
effect  that  it  is  California's  law  and  policy  to  preserve  the 
second  marriage,  though  that  second  marriage  took  place 
after  a  decree  of  divorce  which  was  either  an  interlocutory 
decree  in  California  or  a  foreign  decree  of  questionable 
validity. 

Although  the  concepts  of  the  preservation  of  the  second 
marriage,  on  the  one  hand,  and  its  invalidity,  on  the  other,  | 
may  present  an  apparent  conflict  and  ambiguity  it  is  cer- 
tain and  clear  that  all  the  property  rights  which  pertain! 
to  the  most  regular  of  marriages,  apply  also  to  the  second] 
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marriage,  preserved  under  the  Spellens  rule''  and  as  be- 
tween the  parties,   all   the   rights  of  status   apply.     Ac- 
cordingly,  respondent,   in   interpreting  Section   51(b)    of 
the  1939  Internal  Revenue  Code,  should  use  as  his  guide 
the  congressional  purpose  for  its  enactment'"  and  recog- 
nize a  marriage  which  has  enough  validity  to  entitle  the 
parties  thereto  to  all  marital  rights,  including  ownership 
by  each  of  one-half  of  the  community   income.     Other- 
wise, respondent  will  have  achieved  the  absurd  result  of 
reinstating  the   advantage   in   favor   of   community   over 
non-community  property  state  domicilliaries,  whose  status 
:    is  similar  to  that  of  Albert  and  Bernice  and  of  Mr.  and 
Mrs.   Spellens,  an  advantage  which  Congress  sought  to 
abolish. 

;        When  respondent  suggests  that  the  Spellens  case  "should 
;    be  followed  only  in  situations  where  one  party  to  the  sec- 
ond  marriage   is   attempting   to   take   advantage   of    the 
i   other"  (Resp.  Br.  p.  34),  he  ignores  the  purpose  of  Cali- 
fornia law,   dictated   by  its   public   policy,   in  cases   such 
as   these,   to  preserve   the   second   marriage,    and   not   to 
,  attempt  to  resurrect  the  dead  first  marriage.     Since  re- 
spondent concedes   that   state   law   applies,   he   would   do 
well  to  accept  rather  than  to  thwart  its  basic  policy. 
Respondent  has  not  always  been  as  rigid  in  his  atti- 
j  tude  toward  second  marriages  such  as  that  here  involved 
I  and  as  involved  in  the  Spellens  case,  as  is  evident  from 
I  General  Counsel  Memorandum  25250,  Cum.  Bull.  1947-2, 
I  p.  Z2,  cited  and  discussed  in  Petitioners'  Opening  Brief 
at  pages  40  and  41. 

I      The  cases  of  Estate  of  Dargk,  162  Cal.  51,  Brown  v 
Brown,   170  Cal.   1,  and  Estate  of  Seller,   164  Cal.    181 

"^At  p.  222.) 
l/"^%iT"'^  Committee  Report;  1948  Revenue  Act.  C.B.  1948- 
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(Resp.  Br.  pp.  35-36)  lend  nothing  to  respondent's  posi- 
tion, since  the  reasoning-  directed  above  to  Section  90  has 
equal  application  to  the  relationship  of  these  cases  to 
the  point  here  involved.  The  same  may  be  said  of  Com- 
missioner V.  Ostler,  237  F.  2d  501,^'  and  United  States  v. 
Holcomb,  237  F.  2d  502,  where  no  second  marriage  was 
involved. 

Paulus  V.  Bander,  106  Cal.  App.  2d  589,  decided  prior    | 
to  the  Spellens  case  and  by   an   intermediate   California   j 
appellate  court,  is  an  example  of  the  first  wife  being  un-   ^ 
able  to  sue  her  husband  in  tort  after   the  interlocutory 
decree  but  prior  to  the  final  decree.     If  that  be  significant, 
even  more  so  should  be  the  holding  of  the  California  Su- 
preme Court  in  the  Spellens  case  in  refusing  to  permit  the 
second   wife   from   pursuing   a   tort   remedy   against   her 
husband  of  the  second  marriage. 

Respectfully  submitted, 
Jacob   Shearer, 

Attorney  for  Petitioners. 


3iThe  court  somewhat  reluctantly  rejected  the  merits  of  Com- 
missioner's argument  that  the  interlocutory  decree  be  treated  as 
one  of  legal  separation,  but  did  so  to  be  uniform  with  other  deci- 
sions from  other  Circuits.  Had  the  opinion  in  the  Spellens  case, 
particularly  respecting  the  finality  of  the  California  interlocutory 
decree,  preceded  the  Ostler  case,  the  court's  reluctance  might  well 
have  been  increased. 


APPENDIX. 

Internal  Revenue  Code  of  1939 
Section  51.     Individual  Returns 

(a)  *     *     * 

(b)  Husband  and  Wife. — 

(1)  In  General. — A  husband  and  wife  may  make  a 
single  return  jointly.  Such  a  return  may  be  made  even 
though  one  of  the  spouses  has  neither  gross  income  nor 
deductions.  If  a  joint  return  is  made  the  tax  shall  be 
computed  on  the  aggregate  income  and  the  liability  with 
respect   to   the   tax   shall   be   joint   and   several. 


*  *     * 

*  *     * 

*  *     * 


(5)   Determination  of  Status. — For  the  purpose  of  this 
section. —     *     *     * 

(B)  An  individual  who  is  legally  separated  from 
his  spouse  under  a  decree  of  divorce  or  of 
separate  maintenance  shall  not  be  considered 
as  married. 

Civil  Code  of  California 

Section  61.  (Subsequent  marriages  void:  Exceptions: 
Interval  following  divorce:  Marriage  valid  until  an- 
nulled where  former  spouse  absent) 

A  subsequent  marriage  contracted  by  any  i3erson  during 
the  life  of  a  former  husband  or  wife  of  such  person,  with 
any  person  other  than  such  former  husband  or  wife,  is 
illegal  and  void  from  the  beginning,  unless: 

1.  The  former  marriage  has  been  annuled  or  dis- 
solved. In  no  case  can  a  marriage  of  either  of  the  parties 
during  the  life  of  the  other,  be  valid  in  this  state,  if 
contracted  within  one  year  after  the  entry  of  an  inter- 
locutory decree  in  a  proceeding  for  divorce. 
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2.  Unless  such  former  husband  or  wife  is  absent, 
and  not  known  to  such  person  to  be  Hving  for  the  space 
of  five  successive  years  immediately  preceding  such  sub- 
sequent marriage,  or  is  generally  reputed  or  believed  by 
such  person  to  be  dead  at  the  time  such  subsequent  mar- 
riage was  contracted.  In  either  of  which  cases  the  sub- 
sequent marriage  is  valid  until  its  nullity  is  adjudged  by 
a  competent  tribunal. 

Civil  Code  of   California 

Section  90.    C^Iarriage.  how  dissolved.) 

]\Iarriage  is  dissolved  only: 

One— By  the  death  of  one  of  the  parties ;  or,  ; 

Xwo— By  the  judgment  of  a  Court  of  competent  juris- 
diction decreeing  a  divorce  of  the  parties. 

Civil  Code  of  California 

Section    131.      (Filing   decisions   and   conclusions:    Entry 

of   final   or   interlocutory   judgment:    Restoration   of 

maiden  name:  Dismissal.) 
In  actions  for  divorce,  the  court  must  file  its  decision 
and  conclusions  of  law  as  in  other  cases,  and  if  it  deter- 
mines that  no  divorce  shall  be  granted,  final  judgment  must 
thereupon  be  entered  accordingly.     If  it  determines  that 
the  divorce  ought  to  be  granted,  an  interlocutory  judg- 
ment must  be  entered,  declaring  that  the  party  in  whose 
favor  the  court  decides  is  entitled  to  a  divorce:  and  the 
court  may.  in  its  discretion  and  regardless  of  whether  or 
not  a  request  therefor  was  included  in  the  prayer  of  the 
complaint,   restore  the  maiden  name  of  the  wife  or  the 
name  under  which  she  was  married.     After  the  entry  of 
the  interlocutory  judgment,  neither  party   shall  have  the 
rio-ht  to  dismiss  the  action  without  the  consent  of  the  other. 
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Civil  Code  of  California 

Section    132.     (Final  judgment   granting  divorce:    Entry 
after  one  year:    Effect  of  judgment:    Entry  where 
appeal  taken  or  new  trial  motion  made:    Effect  of 
death  of  party:    Entry  no  validation  of  intervening 
marriage  nor  defense  to  criminal  charge.) 
When  one  year  has   expired   after   the   entry  of   such 
interlocutory  judgment,  the  court  on  motion  of  either  party, 
or  upon  its  own  motion,   may  enter  the   final  judgment 
granting  the  divorce,  and  such  final  judgment  shall  restore 
them  to  the  status  of  single  persons,  and  permit  either  to 
marry  after  the  entry  thereof;  and  such  other  and  further 
relief  as  may  be  necessary  to  complete  disposition  of  the 
action,  but  if  any  appeal  is  taken  from  the  interlocutory 
judgment  or  motion  for  a  new  trial  made,  final  judgment 
shall  not  be  entered  until  such  motion  or  appeal  has  been 
finally   disposed    of,    nor    then,    if    the    motion    has    been 
granted  or  judgment  reversed.     The  death  of  either  party 
after  the  entry  of  the   interlocutory  judgment   does   not 
impair  the  power  of  the  court  to  enter  final  judgment  as 
hereinbefore  provided;  but  such  entry  shall  not  validate 
any  marriage  contracted  by  either  party  before  the  entry 
of  such  final  judgment,  nor  constitute  any  defense  of  any 
criminal    prosecution    made    against    either. 

Civil  Code  of  California 

Section  150.1.  (Divorce  in  another  jurisdiction  of  no 
effect  where  parties  domiciled  in  State.) 

A  divorce  obtained  in  another  jurisdiction  shall  be 
of  no  force  or  effect  in  this  State,  if  both  parties  to  the 
marriage  were  domiciled  in  this  State  at  the  time  the  pro- 
ceeding for  the  divorce  was  commenced. 
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Excerpt  from  Burnet  v.  Logan,  283  U.  S.  404,  at  pages 
412  and  413: 

"Nor  does  the  situation  demand  that  an  effort  be 
made  to  place  according  to   the  best   available   data 
some  approximate  value  upon  the  contract  for  future 
payments.    This  probably  was  necessary  in  order  to 
assess  the  mother's  estate   [for  estate  tax  purposes]. 
As  annual  payments  on  account  of  extracted  ore  come 
in  they  can  be  readily  apportioned  first  as  return  of 
capital  and  later  as  profit.     The  liability  for  income 
tax  ultimately  can  be  fairly  determined  without  resort 
to  mere  estimates,  assumptions  and  speculation.  When 
the  profit,  if  any,  is  actually  realized,  the  taxpayer 
will  be  required  to  respond.     The  consideration  for 
the  sale  was  $2,200,000.00  in  cash  and  the  promise 
of   future  money  payments   wholly   contingent  upon 
facts  and  circumstances  not  possible  to  foretell  with 
anything  like  fair  certainty.     The  promise  was  in  no 
proper  sense  equivalent  to  cash.     It  had  no  ascertain- 
able fair  market  value."    (Emphasis  added.) 

Excerpt  from  Record  at  page  153. 

'The  Court:  Well,  I  want  to  ask  counsel  for  the 
petitioner:  The  respondent  in  his  determination,  as 
I  understand  it,  has  placed  the  amount  in  computing 
the  receipts  from  liquidation  of  the  corporation  in 
respect  to  these  water  main  matters  at  50  per  cent? 

Mr.    Shearer:     Yes,   your   Honor. 

The  Court:  Now,  assuming  that  the  Court  con- 
cludes the  argument  or  contention  relying  on  Logan 
versus  Burnett,  and  Westover  versus  Smith,  is  not 
well  taken,  is  the  petitioner  contesting  the  50  percent 
determination? 
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Mr.  Shearer:  We  are  not  conceding  it,  your 
Honor,  but  we  recognize  we  will  not  have  met  our 
burden   in   overcomins" 

The   Court:     You   what? 

Mr.  Shearer:  We  do  not  conclude  it,  but  we 
recognize  that  we  will  not  have  met  our  burden  in 
connection  with  the  presumiption. 

The  Court:  All  right.  In  other  words,  you  don't 
intend  to  put  on  any  proof? 

Mr.  Shearer:  Not  valuation  with  respect  to  that 
point."     (Emphasis  added.)      [R.  p.   153.] 

Excerpt  from  Bedell  v.  Commissioner  of  Internal  Reve- 
nue, 30  F.  2d  622  (C.  C.  A.  2,  1929),  at  page  624. 
"If  a  company  sells  out  its  plant  for  a  negotiable  bond 
issue  payable  in  the   future,   the   profit  may   be   de- 
termined by  the  present  market  value  of  the  bonds. 
But  if  land  or  a  chattel  is  sold,  and  title  passes  merely 
upon  a  promise  to  pay  money  at  some  future  date, 
to  speak  of  the  promise  as  property  exchanged  for 
the  title  appears  to  us  a  strained  use  of  language, 
when  calculating  profits  under  the  income  tax. 
It  is  absurd  to  speak  of  a  promise  to  pay  a  sum  "in 
the  future,  as  having  a  'market  value,'  fair  or  un- 
fair.    Such  rights  are  sold,  if  at  all,  onlv  by  seeking 
out  a  purchaser  and  higgling  with  him  on  the  basis 
of  the  particular  transaction.     Even  if  we  could  treat 
the  case  as  an  exchange  of  property,  the  profit  would 
be  realized  only  when  the  promise  was  performed." 
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Comes  now  Bidart  Bros.,  a  farming  corporation, 
having  its  principal  place  of  business  in  Saco,  Kern 
County,  California,  and  appeals  to  the  above-entitled 
Court  from  a  decision  of  the  United  States  District 
Court,  Southern  District  of  California,  NortheiTi 
Division,  denying  appellant  the  right  to  recover  cer- 
tain income  tax  monies  which  appellant  claims  are 
the  result  of  an  illegal  assessment  by  the  Director 
of  Internal  Revenue. 


PLEADINGS  AND  FACTS  SHOWING  JURISDICTION. 

The  case  involves  a  claim  for  refimd  of  income 
taxes  paid  imder  protest  as  a  deficiency  assessment 
by  the  District  Director,  United  States  Treasury 
Department,  Internal  Revenue  Service,  R.  A.  Rid- 
dell  [3]. 

The  District  Court  has  jurisdiction  of  the  action 
by  virtue  of  the  provisions  of  Title  28,  TJ.S.C.A. 
§1346  (a)   (1)  and  Title  26,  U.S.C.A.  §7422. 

Findings  of  Fact,  Conclusions  of  Law  and  Judg- 
ment were  signed  by  Judge  Jertberg,  judge  of  the 
United  States  District  Court,   Southern  District  of 
California,  Northern  Division,   on  January  9,   1958, 
and    Judgment    was    entered    on    said    day    [31-35]., 
Notice  of  Appeal  was  timely  filed  on  February  10,1 
1958  [36].     Bond  for  costs  on  appeal  and  Designa-j 
tion  of  Contents  of  Record  on  Appeal  were  also  filed,! 
giving  this  Court  jurisdiction  of  the  appeal  under  the! 
provisions  of   Title   28,    V.S.C.A.    §1291   and    §1294,i 
since  the  question  involved  does  not  concern  a  situa-l 
tion  embracing  a  direct  appeal  to  the  Supreme  Court! 
as  authorized  by  §1252  and  §1253  of  Title  28,  U.S.C.AS 


STATEMENT  OF  THE  CASE. 
The  Complaint  alleges  that  the  plaintiff  returnee 
and  filed  with  the  Department  of  Internal  Revenue 
its  Income  Tax  Return  for  the  period  May  1,  1951J 
to  April  30,  1952.    Said  Return,  among  other  things 
dealt  with  crops  growing  on  leased  land,  which  plainj 


tiff  had  held,  owned  and  occupied  for  more  than  six 
months,  and  which  plaintiff  sold  with  said  growing 
crops  to  one  and  the  same  party  in  one  and  the  same 
transaction.  In  the  Return  above  mentioned  plaintiff 
treated  the  transaction  as  a  single  transaction  and 
as  a  long-term  capital  gain.  The  Director  of  Internal 
Revenue  in  auditing  the  Return  levied  a  deficiency 
assessment  in  the  amount  of  $107,258.90  by  denying 
capital  gains  treatment  to  the  growing  crops  upon 
said  leased  lands,  segregating  the  crops,  and  by  treat- 
ing the  profit  alleged  to  have  been  attributed  to  the 
crops  as  ordinary  income  [1-5]. 

The  Answer  admitted  [10-11]  and  the  Findings  of 
Fact  found  the  allegations  of  the  Complaint  true 
[31-34]. 

1  As  Conclusions  of  Law  the  Court  found  that  plain- 
tiff had  not  sustained  its  burden  of  proving  that  the 
gain  on  the  sale  of  unharvested  crops  on  leased  land 
came  under  the  provisions  of  §117  (j)  (3)  of  the 
Internal  Revenue  Code;  that  a  leasehold  estate  for 
years  is  not  ''land"  mthin  the  meaning  of  the  sec- 

;    tion;  that  plaintiff  was  entitled  to  no  refund,  and 

j    entered  judgment  accordingly   [34-35]. 


ASSIGNMENTS  OF  ERROR. 

1.  The  legal  sufficiency  of  Conclusions  of  Law  II, 
III  and  IV  is  challenged. 

2.  The  Judgment  is  against  law  for  the  reason 
that  under  the  Findings  of  Fact  plaintiff  should  be 
entitled  to  the  relief  prayed  for. 


LEGAL  QUESTIONS  INVOLVED. 
The  Assignments  of  Error  raise  the  following  legal 
matters : 

1.  Growing  crops  on  leased  land  which  has  been 
held,  owned  and  occupied  for  more  than  six  months, 
which  is  sold  with  said  growing  crops  to  one  and  the 
same  party  in  one  and  the  same  transaction,  are 
entitled  to  capital  gains  treatment  rather  than  to  ordi- 
nary income  treatment,  by  \drtue  of  the  provisions  of 
§117  (j)  (3)  of  the  Internal  Revenue  Code,  as 
amended  in  1951. 

2.  Treasury  Department  Regulation  111,  para- 
graph 29.117,  being  contradictory  to  the  plain  mean- 
ing of  the  statute,  is  invalid  and  void. 


ARGUMENT. 

POINT  I. 

HISTORICAL  BACKGROUND. 

Prior  to  1951  the  Internal  Revenue  Act,  Section' 
117   (j)   dealing  with  the  sale  or  exchange  of  prop-^ 
erties  used  in  trade  or  business  pro^dded:  I 

''(j)  Gains  and  losses  from  mvoluntary  con-^ 
version  and  from  the  sale  or  exchange  of  certain 
property  used  in  the  trade  or  business 
(1)  Definition  of  property  used  in  the  trade  or 
business.  For  the  purposes  of  this  subsection, 
the  term  'property  used  in  the  trade  or  business' 
means  property  used  in  the  trade  or  business,  of 
a  character  which  is  subject  to  the  allowance  for 
depreciation  provided  in  section  23  (1),  held  for 


more  than  6  months,  and  real  property  used  in 
the  trade  or  business,  held  for  more  than  6 
months,  which  is  not  (A)  property  of  a  kind 
which  would  properly  be  includible  in  the  in- 
ventory of  the  taxpayer  if  on  hand  at  the  close 
of  the  taxable  year,  or  (B)  property  held  by  the 
taxpayer  primarily  for  sale  to  customers  in  the 
ordinary  course  of  his  trade  or  business.  Such 
terni  also  includes  timber  with  respect  to  which 
subsection  (k)   (1)  or  (2)  is  applicable. 

(2)     General  fttle.    If,  during  the  taxable  year, 
the  recognized  gains  upon  sales  or  exchanges  of 
property  used  in  the  trade  or  business,  plus  the 
recognized  gains  from  the  compulsory  or  invol- 
untary conversion  (as  a  result  of  destruction  in 
whole  or  in  part,  theft  or  seizure,  or  an  exercise 
of  the  power  of  requisition  or  condemnation  or 
the  threat  or  imminence   thereof)    of  property 
used  in  the  trade  or  business  and  capital  assets 
held  for  more  than  6  months  into  other  property 
or  money,  exceed  the  recognized  losses  from  such 
sales,  exchanges,  and  conversions,  such  gains  and 
losses  shall  be  considered  as  gains  and  losses  from 
sales  or  exchanges  of  capital  assets  held  for  more 
than  6  months.    If  such  gains  do  not  exceed  such 
losses,  such  gains  and  losses  shall  not  be  consid- 
ered as  gains  and  losses  from  sales  or  exchanges 
of  capital  assets.    For  the  purposes  of  this  para- 
graph : 

(A)  In  determining  imder  this  paragraph 
whether  gains  exceed  losses,  the  gains  and  losses 
described  therein  shall  be  included  only  if  and 
to  the  extent  taken  into  accoimt  in  computing 
net  income,  except  that  subsections  (b)  and  (d) 
shall  not  apply. 
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(B)  Losses  upon  the  destruction,  in  whole  or 
in  part,  theft  or  seizure,  or  requisition  or  con- 
demnation of  property  used  in  the  trade  or  busi- 
ness or  capital  assets  held  for  more  than  6  months 
shall  be  considered  losses  from  a  compulsory  or 
involuntary  conversion." 

While  the  Act  was  in  this  status  sales  of  land  with 
crops  growing  thereon  presented  problems  in  respect 
to  whether  the  crops   growing  upon  the  land  were 
subject  to  capital  gains  treatment  or  to  ordinary  in- 
come treatment.   The  Tenth  and  Fifth  Circuit  Courts 
in  discussing  the  problem  held  the  crops  to  be  subject 
to  capital  gains  treatment.     In  McCoy  v.  Commis- 
sioner, 192   Fed.   2d  486    (10th  Circuit)    the   Court 
held  a  growing  crop  of  wheat  sold  with  the  land, 
which  had  been  held  for  more  than  six  months,  to 
be  entitled  to  capital  gains  treatment.     In  Owen  v. 
Commissioner,  192  Fed.  2d  1006   (5th  Circuit),  the 
Court  held  that  a  crop  of  oranges  partially  grown 
upon  the  land,  which  had  been  held  for  more  than 
six  months  and  sold  together  with  the  crop,  was  en- 
titled to  capital  gains  treatment.    In  Watson  v.  Com- 
missioner, 197  Fed.  2d  56   (9th  Circuit),  a  crop  of 
oranges  growing  upon  land  held  for  more  than  six 
months  and  sold  was  held  to  be  subject  to  segrega- 
tion and  the  price  attributable  to  the  land  entitled  to 
capital  gains  treatment  and  the  price  attributable  to 
the  crop  to  treatment  as  ordinary  income. 

This  condition  was  called  to  the  attention  of  Con- 
gress, which  in  1951  amended  Section  117  (j)  by 
adding  a  paragraph  (3),  which  reads  as  follows: 


**Sale  of  land  with  unharvested  crop.  In  the 
case  of  an  unharvested  crop  on  land  used  in  the 
trade  or  business  and  held  for  more  than  6 
months,  if  the  crop  and  the  land  are  sold  or  ex- 
changed (or  compulsorily  or  involimtarily  con- 
verted as  described  in  paragraph  (2)  (at  the  same 
time  and  to  the  same  person,  the  crop  shall  be 
considered  as  'property  used  in  the  trade  or 
business.'  " 

Prior  to  the  addition  of  §117  (j)  (3)  the  policy 
of  the  Commissioner  was  ''  'upon  the  sale  of  a  going 
business  it  (the  sales  price)  is  to  be  comminuted  into 
its  fragments,  and  these  are  to  be  separately  matched 
against  the  definition  in  §117  (a)  (1)  .  .  .'.  It  is 
consistent  also  with  the  policy  of  the  Bureau  of  In- 
ternal Revenue  and  the  Tax  Court,  dating,  at  least, 
from  the  statement  made  by  the  Bureau  in  1946,  that, 
under  circumstances  comparable  to  those  before  us, 
'regardless  of  their  stages  of  development,  any  gain 
realized  from  the  sale  of  growing  crops  is  ordinary 
income.'  " 

After  the  amendment  adding  §117  (j)  (3)  the 
Treasury  Department  promulgated  Regulation  111, 
Paragraph  29.117,  which  reads  in  part  "...  a  lease- 
hold or  estate  for  years  is  not  'land'  for  purposes 
of  this  section.",  and  based  upon  its  regulation  has 
continued  to  segregate  the  land  and  the  crops  in  the 
event  of  a  pertinent  sale,  and  to  treat  the  increment 
of  the  crops  as  ordinary  income,  its  theory  being  that 
since  a  leasehold  estate,  as  distinguished  from  a  fee 
simple  title,  is  not  considered  an  estate  in  freehold 
and  as  such  entitled  to  treatment  for  purposes  of 
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conveyance,  inheritance  and  probate,  as  real  estate, 
but  on  the  other  hand  is  merely  an  estate  for  years, 
and  as  such  entitled  to  treatment  only  as  personal 
property,  or  as  a  chattel  real.  Footnote,  97  Law  Ed. 
1241. 

Whether  the  Department  is  entitled  to  uphold  such 
a  construction  is  the  sole  and  only  point  before  this 
Court.  It  is  submitted  that  the  construction  of  the 
Department  and  the  position  of  the  defendant  before 
this  Court  in  upholding  the  Department  is  imsound 
because : 

1.  It  is  contrary  to  the  plain  language  of  the 
amendment  to  the  1951  Act. 

2.  The  construction,  in  effect,  confuses  ''land" 
with  ''land  tenure." 

3.  The  construction  of  the  Department  and  the 
position  of  the  defendant  here  are  contrary  to  the 
legislative  intent,  which  appears  in  the  legislative  his- 
tory of  the  Act,  contained  in  Senate  Report  No.  781, 
issued  September  18,  1951,  and  in  the  debates  in 
reference  to  the  Act,  contained  in  Congressional  Rec- 
ord, Volume  97,  at  pages  11811,  11814  and  12376. 

4.  Since  the  position  of  the  Department  and  of 
this  defendant  is  contrary  to  the  plain  meaning  of 
the  statute  and  to  the  express  Congressional  intent, 
it  is  void. 


POINT  II. 

THE  INTERPRETATION  OF  THE  DIRECTOR  IS  CONTRARY  TO 
THE  PLAIN  LANGUAGE  OF  THE  AMENDMENT  TO  THE  1951 
ACT. 

Assistance  can  be  gained  by  paraphrasing  portions 
of  Section  117  (j)  (3): 

1.  ''.  .  .  in  the  case  of  an  unharvested  crop  on 
land  used  in  the  trade  or  business  and  held  for  more 
than  six  months."  There  is  no  question  here  that  the 
crop  was  unharvested  at  the  time  of  the  transaction. 
Necessarily,  therefore,  it  had  to  be  growing  upon  land, 
for  land  is  the  only  place  upon  or  in  which  a  crop 
might  grow. 

2.  ''.  .  .  land  used  in  the  trade  or  business  and 
held  for  more  than  6  months."  The  leases  involved 
had  been  held  for  a  period  of  5  to  8  years,  and  were 
used  in  the  business  of  farming  of  plaintiff. 

3.  ''.  .  .  if  the  crop  and  the  land  are  sold  ...  at 
the  same  time  and  to  the  same  person."  The  stipu- 
lated facts  accept  this  feature  of  the  section.  The 
transaction  was  a  unit  transaction  between  plaintiff 
and  Wheeler  Farms,  a  copartnership.  A  copartner- 
ship, corporation  or  other  legal  entity  has  been  uni- 
formly held  in  the  eyes  of  the  law  to  be  a  ''person." 
It  is  obvious  that  this  portion  of  the  section  has  been 
complied  with. 

4.  To  further  paraphrase  ''.  .  .  the  crop  shall  be 
considered  as  'property  used  in  the  trade  or  busi- 
ness.' "  Section  117  (j)  (1),  in  existence  before  and 
since  the  amendment  adding  117  (j)  (3),  dealt  with 
the  definition  of  "property  used  in  trade  or  busi- 
ness."   It  had  two  requirements: 
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(a)  Of  a  character  subject  to  depreciation  of  real 
property;  and 

(b)  Held  for  more  than  six  months. 

Section  117  (j)  (3),  in  effect,  has  added  a  third 
specie  of  property  which  shall  be  considered  "prop- 
erty used  in  the  trade  or  business."  The  first  two 
specie  of  property  mentioned  in  Section  117  (j)  (1) 
are  subject  to  the  following  limitations: 

(a)  Property  of  a  kind  which  would  properly  be 
includible  in  the  inventory,  if  on  hand  at  the  close 
of  the  taxable  year;  and 

(b)  Property  held  primarily  for  sale  to  customers 
in  the  ordinary  trade  or  business. 

Neither  of  these  exclusions  can  by  any  stretch  of 
the  imagination  apply,  because  a  growing  crop  would 
not  be  inventoried,  and  growing  crops  are  not  the 
subject  of  sale  in  the  ordinary  course  of  business, 
rather,  only  matured  crops  are  so  subject. 

The  clear  and  plain  meaning  of  the  amendment  isj 
to  state  that  if  the  land  is  used  in  the  ordinary  trade! 
or  business,  and  held  for  six  months,  and  is  the  sub- 
ject of  a  sale  in  a  single  transaction  which  includes 
the  crop  growing  thereon,  the  transaction  is  a  single] 
transaction,  indivisible,  and  is  subject  to  capital  gaii 
treatment  as  provided  in  Section  117  (j)  (2),  which] 
is  the  identical  treatment  used  by  the  plaintiff  tax- 
payer and  contested  by  the  Department  and  Gov^ 
ermnent. 
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POINT  III. 

THE  CONSTRUCTION,  IN  EFFECT,  CONFUSES 
"LAND"  WITH  "LAND  TENURE". 

It  is  to  be  noted  that  Section  117  (j)  (3)  when 
passed  was  made  applica])le  to  tax  years  beginning 
after  December  31,  1950  (1951)  Internal  Revenue 
Act,  Section  323  (c).  The  Regulation  relied  upon 
by  the  Grovernment  is  Regulation  111,  Par.  29.117, 
which  was  promulgated  February  3,  1953,  three  years 
after  the  effective  date  of  the  amendment.  Just  how 
the  Department  is  qualified,  by  a  promulgation,  con- 
trary to  the  express  intent  of  Congress,  to  make  it 
retroactive  for  over  a  period  of  three  years,  is  diffi- 
cult of  comprehension. 

The  pertinent  part  of  the  Regulation  relied  upon  by 
the  Grovernment  (referring  to  Section  117  (j)  (3))  is 
''.  .  .  a  leasehold  estate  for  years  is  not  'land'  for 
the  purpose  of  this  section."  If  it  is  anything  more 
than  a  statement  ''black  is  white,"  it  amounts  to  an 
attempt  to  confuse  "land"  with  "land  tenure."  The 
word  "land"  is  the  solid  material  matter  of  which 
the  earth  is  constructed,  and  is  one  of  the  three  basic 
elements  composing  the  world,  the  other  two  being 
water  and  atmosphere.  Such  is  the  definition  given 
in  Webster's  New  International  Dictionary,  2d 
Edition : 

Land  is  'the  solid  part  of  the  surface  of  the  earth 
as  distinguished  from  water  constituting  a  part 
of  such  surface." 

Webster  gives  as  the  law  definition  of  land : 

"any  ground,  soil,  or  earth  whatsoever  regarded 
as  the  subject  of  ownership  ..." 
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''an  interest  or  estate  in  land,  loosely  a  tenement 
or  hereditament." 

Webster's  definition  of  a  leasehold: 

''a  tenure  by  lease  on  the  land  held;  specifically 
land  held  as  personalty  under  a  lease  for  years." 

It  is  that  which  is  the  subject  of  ownership,  in 
varied  forms.  One's  ownership  in  land  may  be  abso- 
lute, such  as  fee  simjile,  or  fractionally  absolute,  such 
as  tenancy  in  common.  The  character  of  this  tenure 
is  the  right  to  the  possession  of  the  whole,  either 
solely  or  in  conjunction  with  others,  unabridged  by 
time,  that  is  to  say,  in  perpetuity. 

There  are  lesser  degrees  of  land  tenure,  life  estates, 
for  instance,  which  contemplate  absolute  possession 
but  limited  in  continuity  to  the  life  of  the  life  tenant. 
Land  tenure  is  further  delineated  in  perpetuity  by 
another  method,  namely,  a  given  nimiber  of  days, 
months  or  years,  and  a  system  of  land  tenure  is 
characterized  as  leasehold  and  dealt  with  in  the  law 
as  a  chattel  real,  whereas  the  other  measures  of  land 
tenure  dealt  with  in  law  are  commonly  characterized 
as  real  property.  This  characterization  is  a  misnomer  I 
at  most  and  amounts  to  nothing  more  than  one  char-] 
acter  of  land  tenure  as  distinguished  from  another^ 
This  distinction  is  recognized  in  legal  treatises.  Wei 
ster  defines  a  leasehold  as  "a  tenure  by  lease  on  th( 
land  held." 

Ballen tine's   Law   Dictionary   defines   land   as 
word  which  includes  not  only  the  soil,  but  everything 
attached  to  it,  .  .  .",  and  leasehold  as  ''an  estate  ii 
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real  property  which  is  conveyed  to  a  tenant  by  his 
landlord  when  the  landlord  makes  a  lease  of  the  prop- 
erty to  the  tenant.  This  leasehold  estate  is  then  in 
law  entirely  separate  and  distinct  from  the  estate 
which  the  landlord  retains." 

It  follows,  therefore,  that  since  the  language  of 
Section  117  (j)  (3)  uses  the  word  '4and"  without 
any  distinction  between  varying  methods  of  land 
tenure  or  estates  in  land,  the  purported  Regulation 
which  seeks  to  inject  into  the  definition  of  ''land" 
certain  methods  of  land  tenure,  to  the  exclusion  of 
others,  is  to  that  extent  directly  contrary  to  the  plain 
and  imambiguous  language  of  the  Revenue  Act  in 
question. 


POINT  IV. 

THE  CONSTRUCTION  OF  THE  DEPARTMENT  AND  THE  POSI- 
TION OF  THE  DEFENDANT  HERE  ARE  CONTRARY  TO  THE 
LEGISLATIVE  INTENT. 

The  legislative  history.  Senate  Report  781  of  Sep- 
tember 18,  1951,  contains  the  following  discussion, 
from  which  it  will  be  noted  that  the  position  of  the 
Bureau  and  of  the  cases  were  before  the  Committee. 
It  considered  the  position  of  the  Bureau  that  grow- 
ing crops  constituted  property  primarily  held  for  sale 
to  customers  and  therefore  entitled  to  separate  treat- 
ment, it  is  also  noted  that  the  Committee  had  before 
it  the  conflicting  views  of  the  various  circuits,  previ- 
ously noted.   It  concludes: 

''Your  committee  believes  that  sales  of  land  to- 
gether with  growing  crops  or  fruit  are  not  such 


14 


transactions  as  occur  in  the  ordinary  course  of 
business  and  should  thus  result  in  capital  gains 
rather  than  in  ordinary  income." 

Senator  George  made  the  following  comment: 
'^Mr.  President,  the  committee  bill  provides  that 
where  land  is  sold  together  with  the  imharvested 
crop  or  fruit  upon  such  land,  the  gain  resulting 
from  such  sale  shall  be  treated  as  a  capital  gain. 
Under  existing  law,  there  is  uncertainty  and  liti- 
gation as  to  whether  the  gain  from  the  sale  of  the 
crop  must  be  determined  separately  and  treated 
as  ordinary  income  or  whether  the  entire  gain 
is  a  capital  gain.  It  is  provided  in  the  bill  that 
in  such  cases  no  deduction  shall  be  allowed  with 
respect  to  the  expenses  attributable  to  the  pro- 
duction of  the  unharvested  crop  but  that  such 
expenses  shall  be  included  in  the  cost  of  the  crop 
in  determining  the  amount  of  the  gain,  that  is, 
in  arriving  at  a  proper  base  upon  which  to  ta: 
a  capital  gain." 

The  report  of  the  Senate  Committee  was  acceptec 
by  the  House  in  the  Conference  Report: 

''This  amendment  provides  rules  for  the  applica- 
tion of  Section  117  (j)  in  cases  where  land  bear- 
ing an  unharvested  crop  is  sold.  The  provisioi 
applies  in  cases  where  the  land  has  been  hel( 
for  more  than  6  months.  The  period  that  th( 
crop  has  been  on  the  land  is  immaterial.  Th( 
House  recedes." 

On  September  21,  1951,  Senator  Humphrey  in  de 
bating  the  Revenue  Act  of  1951  on  the  Senate  Flooi 
makes  the  following  statement,  recorded  in  Volume 
97,  Congressional  Record,  Part  9,  at  page  11811 : 
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''Of  course,  if  we  are  to  extend  treatment  like 
this  to  ordinary  property  used  in  the  conduct 
of  a  business,  then  we  have  to  extend  it  to  the 
livestock  people,  to  the  turkey  people,  and  I  see 
no  reason  why  we  should  not  extend  it  to  others. 
Our  basic  problem  in  taxation  is  equality  of  treat- 
ment of  those  similarly  situated.  The  farmer  who 
disposes  of  property  used  in  his  business  should 
not  be  taxed  differently  from  the  manufacturer 
or  merchant  who  does  the  same  thing." 

And,  further,  quoting  from  page  11814,  given  by 
the  same  senator  on  the  same  day: 

''If  we  are  to  give  capital  gains  treatment  to  an 
unharvested  crop,  I  submit  we  should  give  capi- 
tal gains  treatment  to  every  farmer  who  harvests 
his  crop.  The  same  kind  of  treatment  should  be 
given  to  every  farmer." 

And  Senator  Holland,  on  September  28,  1951,  made 
the  following  remarks,  recorded  in  the  Congressional 
Record,  Volume  97,  at  page  12376 : 

"Mr.  President,  there  are  many  good  features 
in  this  bill  which  have  not  been  commented  upon. 
I  am  sorry  that  the  time  limitation  prevents  me 
from  doing  any  more  than  to  call  attention  to  a 
provision  which  I  have  not  heard  mentioned  and 
that  is  the  change  of  the  capital  gains  tax  as  it 
applies  to  a  citrus  grove,  an  apple  orchard,  or 
any  other  farming  property  in  this  nation  when 
it  is  sold,  after  ownership  of  more  than  6  months, 
as  a  property  with  an  miharvested  crop  on  it. 

Under  the  very  unwise  rulings,  it  seems  to  me, 
of  the  Internal  Revenue  Bureau,  such  a  sale  has 
been  regarded  as  a  double  sale,  and  the  tax  au- 
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thorities  have  forced  a  division  which  did  not 
exist  at  all  in  the  minds  of  those  who  made  the 
sale  and  the  purchase— an  artificial  division  of 
the  sale  of  the  real  estate  from  the  sale  of  the 
unharvested  crop.     Under  the  amendment  which 
is  placed  in  the  bill,  if  the  property  has  been 
held  6  months  that  result  will  no  longer  be  per- 
mitted, but,  instead,  the  sale  will  be  treated  just 
as  it  has  actually  existed,  as  a  single  sale  of  a 
developed  property  with  a  feature  on  it,  an  un- 
harvested crop,   which   entered  into   that   single 
sale  without  the   artificial  handling  required  in 
some  jurisdictions  imder  the  present  rule,  which, 
by  the  way,  is  not  uniformly  approved  by  the 
courts.     Some  courts  have  approved  the  rule  of 
the   Internal   Revenue   Bureau   and   some   have 
frowned  upon  it.    The  result  of  the  amendment 
is  to  make  uniform  this  matter  and  to  give  a  fair 
deal    to    our    agncultural    people    all    over    the 
nation. 

I  call  attention  to  the  fact,  Mr.  President,  that 
this  is  a  matter  which  does  not  generally  con- 
cern the  very  rich  people.  This  is  something  that 
applies  to  the  farmers,  small  and  large,  who  will 
he  permitted  to  sell  their  properties  now  with 
security,  whereas  they  have  been  denied  that  se- 
curity under  the  law  as  it  is  now  mistakenly 
enforced/' 

The  foregoing  discussions  bring  into  focus  the  fol- 
lowing propositions: 

1.  That  Congress  was  aware  of  the  conflicting  de- 
cisions in  respect  to  the  treatment  of  growing  crops. 

2.  That  Congress  considered  the  position  of  the 
Department  of  Internal  Revenue  as  discriminatory. 


17 

3.  Thcat  Congress  intended  the  amendment  to  apply 
to  farmers  of  all  kinds,  both  large  and  small,  rich 
and  poor. 

4.  That  Congress  was  concerned  with  the  proposi- 
tion of  whether  the  crop  was  mature  or  immature, 
and  not  with  the  length  of  time  it  had  been  growing 
or  the  degree  or  stage  of  its  maturity. 

5.  That  Congress  was  not  concerned  with  the 
character  of  tenure  under  which  the  land  was  oc- 
cupied by  the  farmer. 

6.  That  Congress  foresaw  that  there  were  *' pit- 
falls" in  fee  land  transactions  as  great  as  in  leased 
land  transactions,  and  guarded  against  the  same  by 
providing  that  such  transactions,  whether  in  leased 
land  or  in  fee  land,  were  entitled  to  treatment  only 
as  ordinary  income  if  the  transactions  were  of  such 
a  character  that  the  taxpayer  held  the  same  primarily 
for  sale  to  customers  in  the  ordinary  course  of  his 
trade  or  business. 


POINT  V. 
CASES  CONSTRUING  THE  AMENDMENT. 

There  is  no  enlightening  case  law  dealing  with  the 
amendment,  but  two  cases  reported  since  the  amend- 
ment, dealing  with  conditions  existing  before,  have 
noted  the  amendment. 

The  case  of  Watson  v.  Commissioner,  supra, 
reached  the  Supreme  Court  in  1953  and  was  affirmed 
by  a  divided  Court  of  six  to  three,  the  three  dissenters 
being  presently  upon  the  bench  and  three  of  the  ma- 
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jority  as  well.    Justice  Minton  states   (97  Law  Ed. 

1243) : 

''In  amending  the  Revenue  Act  of  1951  Congress 
took  cognizance  of  the  construction  placed  upon 
Section  117  (j)  (1)  by  the  Commissioner  and 
the  Tax  Court  and  amended  the  section  to  make 
it  abundantly  clear  that  unharvested  crops  were 
a  part  of  the  land  upon  which  they  were  grown 
and  were  to  be  given  special  capital  gains  treat- 
ment." 

And  further  commenting  upon  the  Committee  Re- 
port he  quotes: 

"Your  Committee  believes  that  sale  of  land  to- 
gether with  growing  crops  or  fruit  are  not  such 
transactions  as  occur  in  the  ordinary  course  of 
business  and  should  thus  result  in  capital  gains 
rather  than  in  ordinary  income." 

And   further: 

"Congress  was  correcting  a  misinterpretation  of 
the  Revenue  Act  by  the  Commissioner  and  the 
Tax  Court." 

Smith  V.  Cole,  218  Fed.  Rep.  2d  667,  decided  by 
the  9th  Circuit  in  1955,  also  dealt  with  the  Act  before 
the  amendment.  In  that  case  the  majority  of  the 
Court  reversed  the  Trial  Court  because  it  made  no 
specific  finding  on  the  value  of  the  crop  of  immature 
oranges  as  of  the  date  of  the  sale  to  the  son,  and 
suggested  that  "some  value"  be  given  it  under  the 
rule  of  the  Watson  case.  This  case  also  had  a  dis- 
senter. Justice  Healy,  who  stated : 

"There  was  no  basis  in  fact  for  ascribing  any 
value  to  the  gromng  oranges  at  the  time  the 
orchard  was  sold." 

I 
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POINT  VL 
SINCE  THE  POSITION  OF  THE  DEPARTMENT  AND  OF  THIS  DE- 
FENDANT IS  CONTRARY  TO  THE  PLAIN  MEANING  OF  THE 
STATUTE  AND  TO  THE  EXPRESS  CONGRESSIONAL  INTENT, 
IT  IS  VOID. 

The  rule  is  well  settled  that  where  an  executive 
department  is  authorized  to  make  rules  of  procedure 
the  rules  so  made  are  subject  to  the  requirement  that 
they  enforce  the  spirit  of  congressional  legislation, 
and  when  they  fail  to  do  so  or  are  contrary  to  the 
express  congressional  intent,  they  are  void.  Hagger 
V.  Helvering,  308  U.  S.  389,  60  Sup.  Ct.  337  (1940), 
54  Harvard  Law  Review  377;  Sanford  v.  Commis- 
sioner, 308  U.  S.  39,  at  53  (1939),  84  L.  Ed.  20; 
Bamett  v.  Chicago  Portrait,  285  U.  S.  1,  at  16 
(1932);  Dragoon  v.  U.  S.  A.,  144  Fed.  Sup.  188 
(1957)  ;  Scofield  v.  Lewis,  251  Fed.  Rep.  2d  128. 


POINT  VII. 
THE  OPINION  OF  THE  COURT  BELOW  IS  ERRONEOUS. 

In  the  Court's  memorandum  [18  to  30]  great  stress 
was  made  in  respect  to  the  question  of  whether 
''land"  could  be  classified  as  ''real  property"  or 
"personal  property."  The  Court  concluded  that 
"ownership"  of  the  land  was  an  essential  element  of 
bringing  a  transaction  involving  an  unliarvested  crop 
within  the  purview  of  Section  117  (j)  (3)  of  the 
Revenue  Code  of  1939.  We  are  all  agreed  that  the 
term  "land"  refers  to  "the  solid  substance  of  the 
earth. ' ' 

The  opinion  of  the  Court  overlooks  the  fact  that 
"the  solid  substance  of  the  earth"  may  be  owned  or 
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possessed  in  varying  ways,  from  a  tenancy  at  suf- 
ferance up  through  the  more  permanent  degrees  of 
land  tenure,  including  estates  for  years,  for  life,  and 
fee  simple. 

The  opinion  also  overlooks  the  fact  that  a  com- 
plete ownership  of  the  entire  fee  in  land  is  not  a  pre- 
requisite to  a  sale. 

''Sale,"  according  to  Webster's  Dictionary,  is  de- 
fined as: 

"The  act  of  selling,  the  exchange  of  property  of 
any  kind,  or  of  some  services,  for  an  agreed  sum 
of  money  or  other  valuable  consideration;  a  con- 
tract made  for  the  transfer  of  property." 

Taking  the  opinion  at  its  face  value,  to-wit,  that 
the  entire  fee  in  land  is  a  prerequisite  to  a  "sale"  of] 
"land,"  it  could  easily  be  argued  that  such  a  trans- 
action would  be  a  physical  impossibility,  because  even! 
land  owmed  in  "fee"  does  not  embrace  entire  "owner-j 
ship."     Would  land  subject  to   a  mortgage  be   ex-| 
eluded?    Would  land  sales  under  contract  be  exclude( 
where  a  balance  remains  impaid?     How  could  th< 
land  be  divorced  from  a  lien  for  taxes,  which  afi&xes 
itself  in  March  and  is  not  payable  until  October' 
Would  the  Court  only  consider  sales  involving  th( 
entire  ownership  of  land  sales  between  October  (aftei 
the  taxes  were  paid)    and  March   (before  the  nex< 
year's  tax  became  a  lien)  ?     Suppose  the  land  wer^ 
subject  to   an  improvement  assessment  due  over 
number  of  years;  would  such  transactions  be  rul( 
out?    Obviously,  a  "sale"  of  "land"  acording  to  the 
common  understanding  of  the  term,  is  not  so  con- 
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fining,  but  rather  it  embraces  the  estate,  whatever  it 
may  be,  which  the  occupant  has  in  the  land,  whether 
that  estate  be  considered  an  estate  in  freehold  and 
classified  for  certain  purposes  as  ''real  property,"  or 
whether  it  be  considered  a  chattel  real  and  classified 
for  certain  purposes  as  "personal  property." 

It  is  further  submitted  that  the  emphasis  given  by 
the  Court  to  the  word  "land"  is  contrary  to  the  spirit 
of  the  Act  as  a  whole. 

Furthermore,  Section  117  (j)  was  adopted  in  1938 
and  was  given  the  broad  title  "Capital  Gains  and 
Losses  from  Involuntary  Conversion  and  from  the 
Sale  or  Exchange  of  Certain  Property  Used  in  the 
Trade  or  Business."  Subdivision  (1)  contains  a  defi- 
nition.   It  reads : 

''Definition  of  Property  Used  in  the  Trade  or 
Business.  For  the  purposes  of  this  section  the 
term  'property  used  in  trade  or  business'  means 
property  used  in  the  trade  or  business  of  a  char- 
acter which  is  subject  to  the  allowance  for  de- 
preciation provided  in  Section  23  (l)  held  for 
more  than  6  months,  and  real  property  used  iii 
the  trade  or  business  held  for  more  than  6  months 
which  is  not  (a)  property  includable  in  inven- 
tory, etc.  .  .  .  (b)  property  held  by  the  taxpayer 
primarily  for  sale  to  customers  in  the  ordinary 
course  of  his  trade  or  business." 

The  type  of  property  subject  to  allowance  for  de- 
preciation provided  for  in  Section  23  (1)  is: 

"A  reasonable  allowance  for  exhaustion,  wear 
and  tear  (including  a  reasonable  allowance  for 
obsolescence)    (1)  of  property  used  in  the  trade 
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or  business,  or   (2)   property  held  for  the  pro- 
duction of  income." 

The  word  "property"  is  defined  in  Webster's  as: 
"Any  property,  real  or  personal,  which  the  owner 
has  the  right  to  control,  use  and  dispose  of,  as  he 
will;  .  .  .  something  being  possessed." 

and 

"A  specific  piece  of  land  or  real  estate." 

The  Revenue  Code  stressed  not  whether  the  article 
involved  was  of  such  a  character  as  to  be  considered 
real  or  personal,  but  it  was  concerned  with  (1)  the 
business  use  thereof,  and  (2)  whether  the  property 
used  in  the  business  was  primarily  for  sale  to  cus- 
tomers in  the  ordinary  course  of  business.    The  con- 
troversy which  resulted  in  the  adoption  of  Section 
117   (j)    (3)   arose  because  of  the  Treasury  Depart- 
ment's regulation  that  growing  crops  constitute  prop- 
erty held  by  a  farmer  for  sale  to  customers  in  the 
ordinary  course  of  trade  or  business,  and  for  that 
reason  were  excluded  from  capital  gains  treatment— 
not  for  the  reason  that  the  crop  might  be  growing 
on  leased  lands,   as   distinguished  from  lands   held 
under  other  forms  of  tenure.    By  the  addition  of  "  (j) 
(3)"  the  Act  itself  differentiates  between  l<md  and 
real  property. 

It  is  true  that  the  cases  which  presented  the  prob- 
lem at  the  time  it  was  considered  by  Congress  all, 
by  coincidence,  dealt  with  sales  of  freehold  estates  in 
land,  although  Watson  v.  Commissioner  covered  the 
sale  of  an  undivided  interest  in  the  fee.    In  none  of 
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the  cases  was  the  question  of  the  quantum  or  degree 
of  interest  in  the  land  discussed.  The  controversy 
centered  around  the  proposition  of  whether  the  im- 
mature crop  was  primarily  held  for  sale  to  customers 
in  the  ordinary  course  of  business  and  was  therefore 
excluded.    Such  was  the  ruling  in  Watson. 

In  McCoy  v.  Commissioner  and  in  Owen  v.  Com- 
missioner this  argument  was  rejected  upon  the  theory 
that  the  law  of  the  State  determined  the  status  of 
the  crop,  and  both  the  law  of  Kansas  and  the  law  of 
Florida  regarded  growing  crops  as  part  of  the  land, 
which  would  pass  with  a  conveyance  of  the  land  or 
an  interest  therein,  unless  specifically  reserved.  Both 
of  these  cases  refer  to  a  sale  of  the  land  and  use 
the  term  '^land"  and  the  term  ''real  estate"  inter- 
changeably. 

California  has  the  same  rule,  namely,  crops  until 
severed  are  a  part  of  the  land  and  pass  with  the 
transfer  of  any  estate  in  land  imless  specifically  re- 
served. The  Congressional  Debates  and  Committee 
Reports  indicate  that  Congress  considered  both  of 
these  views  and  adopted  the  view,  contrary  to  the 
ruling  of  the  Commissioner,  that  if  the  crop  was  sold 
in  a  transaction  the  character  of  which  would  include 
the  crop,  except  for  a  reservation,  then  there  was  a 
single  transaction  and  it  was  improper  to  segregate 
the  crop  from  the  land.  That  is  the  plain  meaning 
of  Section  117  (j)  (3).  There  is  no  additional  lan- 
guage in  the  section  to  indicate  that  the  estate  in 
the  land  must  be  of  any  particular  quantity  or  degree 
of  dignity.    The  California  cases  cited  in  the  Court's 
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Memorandum    do   not   support   the   proposition   for 

which  they  were  cited,  to-wit: 

''The  following  citations  from  the  State  of  Cali- 
fornia indicate  that  leases  or  estates  for  years 
do  not  come  within  the  term  'land'  " 

Kreling  v.  Walsh,  11  C.A.  2d  821,  does  not  discuss 
"land"  in  any  way;  it  merely  makes  the  statement 
that  a  leasehold  estate  in  land  is  a  chattel  real.  On 
the  contrary,  it  affirms  plaintiff's  position  that  a 
leasehold  estate  is  an  estate  in  land. 

Jeffers  v.  Easton,  113  Cal.  345,  at  351,  is  directly 
against  the  contention  for  which  it  is  cited,  and  it  is 
direct  authority  for  the  proposition  that  an  assign- 
ment of  a  lease  is  in  effect  a  "sale"  of  a  leasehold 
estate  in  land.    Consider  the  following  language: 

"Counsel  for  appellants  argued  the  case  mostly 
upon  the  theory  that  the  relation  of  landlord  and 
tenant  existed  betT\^een  the  plaintiffs  and  the  cor- 
poration respondent.  But  there  was  no  such  re- 
lation. The  assignment  was  of  the  whole  term; 
there  was  no  underletting— no  interest  left  in  the 
assignors;  and  the  relation  was  simply  that  of 
seller  and  purchaser." 

And,  further: 

"There  is  a  marked  difference  between  things 
real  and  an  interest  or  estate  in  things  real;  the 
nature  of  the  thing  itself,  therefore,  does  not  de- 
termine the  character  of  any  particular  estate 
that  may  exist  in  it,  whether  personal  or  real, 
but  the  extent  and  duration  of  the  estate." 

The  Opinion  correctly  approaches  the  problem  of 
attempting  to  look  to  the  State  of  California  for  a 
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definition  of  "land"  in  the  absence  of  a  specific  defini- 
tion thereof  in  the  Revenue  Act,  and  the  California 
definition  of  land  is  ''the  solid  material  of  the  earth," 
as  is  noted  by  the  Opinion,  and  has  nothing  whatso- 
ever to  do  with  the  estate  by  which  the  land  may  be 
held.  Whatever  the  estate  in  land  may  be,  it  is  a 
property  right  in  land,  whether  it  be  considered  a 
chattel  real  or  real  property  in  the  light  of  the  old 
Common  Law  rule. 

§654  of  the  Civil  Code  provides: 
''Property,  what.  The  ownership  of  a  thing  is 
the  right  of  one  or  more  persons  to  possess  and 
use  it  to  the  exclusion  of  others.  In  this  code, 
the  thing  of  which  there  may  be  ownership  is 
called  property." 

§658  provides  : 

''Definition  of  real  property;  severance  by  agree- 
ment. 

Real  or  immovable  property  consists  of: 

1.  Land ; 

2.  That  which  is  affixed  to  land; 

3.  That  which  is  incidental  or  appurtenant  to 
land; 

4.  That  which  is  immovable  by  law;  except  that 
for  the  purposes  of  sale,  emblements,  industrial 
growing  crops  and  things  attached  to  or  form- 
ing part  of  the  land,  which  are  agreed  to  be 
severed  before  sale  or  imder  the  contract  of  sale, 
shall  be  treated  as  goods  and  be  governed  by  the 
provisions  of  the  title  of  this  code  regulating  the 
sales  of  goods." 
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§659  provides: 
''Land.    Land  is  the  solid  material  of  the  earth, 
whatever  may  be  the  ingredients  of  which  it  is 
composed,  whether  soil,  rock,  or  other  substance." 

§660  provides : 
'Definition  of  fixtures:  severance  hy  agreement. 
A  thing  is  deemed  to  be  affixed  to  land  when  it 
is  attached  to  it  by  roots,  as  in  the  case  of  trees, 
vines,  or  shrubs ; 
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Thus  it  will  be  seen  that  California  adopted  the 
rule  that  growing  crops  are  a  part  of  the  "land", 
whatever  the  estate  in  land  may  be;  and,  further, 
ownership  in  land  is  the  right  of  one  or  more  persons 
to  possession  and  use  of  it  to  the  exclusion  of  others. 
The  plaintiff  at  the  time  of  this  transaction  had  the 
right  of  exclusive  possession  and  use,  to  the  exclusion 
of  others,  of  the  properties  in  question;  it  therefore 
had  an  interest  in  the  land  which  it  could  sell  with 
the  crops. 

Decisions  under  the  Revenue  Act  have  held  that 
the  assignment  of  a  leasehold  estate  is  a  sale,  and  is 
entitled  under  the  Act  to  treatment  as  such. 

In  SiUliff  V.  Commissioner,  46  B.T.A.  466,  Sutliff, 
holding  a  leasehold  estate  on  property  the  fee  of 
which  was  owned  by  his  son,  sold  the  lessor's  estate 
and  the  lessee's  estate  to  Avis.  Sutliff,  the  lessee,  re- 
ported the  sale  of  his  leasehold  estate  as  a  capital 
gain,  which  was  challenged  by  the  Commissioner.  The 

Court  stated: 

"From  the  evidence  before  us  we  are  unable  to 
find  that  the  petitioner  cancelled  his  lease  or  that 
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the  amount  received  by  him  from  the  sale  of  the 
property  was  anything  other  than  consideration 
received  by  him  through  the  sale  of  his  leasehold 
interest. ' ' 


And,  further 


The  petitioner  herein  was  not  the  owner  of  the 
fee,  nor  was  the  amoimt  in  controversy  received 
by  him  from  his  lessee.  After  the  sale  of  his 
lease  he  no  longer  owned  any  interest  in  the 
property. ' ' 

And: 

"The  lease  was  an  asset  in  the  hands  of  the  peti- 
tioner and,  we  think,  comes  within  the  definition 
of  capital  assets  as  contained  in  Section  117  of 
the  applicable  Act.  Therefore,  the  gain  realized 
by  the  petitioner  from  the  sale  of  the  lease  was 
capital  gain  within  the  meaning  of  that  section 
of  the  Act." 

In  Golensky  v.  Commissioner,  200  Fed.  2d  72,  a 
tenant  in  possession  for  a  consideration  vacated  and 
surrendered  the  premises  before  the  date  at  which 
his  lease  expired,  and  the  question  was  presented, 
was  the  consideration  received  for  this  surrender  a 
''sale  or  exchange"  so  as  to  allow  the  tenant  to  pay 
income  upon  a  capital  gain  imder  Section  117  of  the 
Code,  and  the  Court  stated: 

"After  the  tenant  had  transferred  his  lease  to  a 
third  party  at  a  profit,  the  resulting  gain  would 
be  subject  to  capital  gains  treatment  if  other 
conditions  were  complied  with." 
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And,  further: 

''Undoubtedly  there  is  a  cancellation  of  a  lease 
when  a  tenant  voluntarily  surrenders  the  prem- 
ises to  a  landlord  in  accordance  with  an  agree- 
ment, but  the  fact  that  a  cancellation  occurs  does 
not  negative  the  fact  that  the  transaction  may 
constitute  a  sale.  A  lease  is  certainly  property, 
although  admittedly  it  is  not  an  estate  at  free-j 
hold  as  that  term  was  used  in  the  Common  Law. 
This  property  was  transferred  by  the  then  owner 
to  another  for  a  stipulated  price,  which  was  paid.j 
That  would  seem  to  constitute  a  sale  unless  there 
is  some  limiting  requirement  that  nothing  can  b( 
sold  except  a  tangible  chattel,  which  is  not  th( 
case." 

And,  further 

''If  the  transaction  fits  the  legal  requirements  fo] 
a  sale  we  see  no  reason  for  specific  mention  of 
it  among  a  list  classifying  as  a  sale  that  which 
would    not    ordinarily   be    regarded    as    such    a 
transaction.' 


?  J 


It  is  submitted  that  the  Opinion  of  the  Court  is 
unrealistic  in  interpreting  the  Congressional  intent 
in  reading  into  those  proceedings  a  condition  not  dis- 
cussed. Nowhere  in  the  Committee  Reports  or  Con- 
gressional Debates  is  there  is  a  reference  to  the  char- 
acter of  an  estate  in  land  which  was  required  as  a 
prerequisite  to  capital  gains  on  crops.  The  absence 
of  such  a  discussion  itself  is  persuasive,  for  certainly 
skilled  senators  and  representatives  must  have  been 
cognizant  of  the  practice  which  has  existed  for  cen- 
turies, dating  back  into  the  Common  Law,  of  holding 
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land  under  leasehold  tenure.  It  is  safe  to  say  that 
more  land  is  farmed  under  lease  tenure  than  under 
freehold,  although  the  writer  has  no  specific  percent- 
ages at  hand. 

Yet  Congress  was  concerned  with  sales  of  ''un- 
harvested  crops"  period,  not  ''unharvested  crops  on 
fee  land." 

One  further  observation  might  be  made  in  respect 
to  the  following  portion  of  the  Court's  Opinion: 

''It  is  my  view  that  the  phrase  4f  the  crop  and 
the  land  are  sold'  clearly  means  the  ownership 
of  the  land  and  does  not  mean  'if  the  crop  and 
the  right  to  the  use  of  land  are  sold.'  " 

Yet  the  section  is  not  limited  to  ''sold."  The  sec- 
tion reads:  "If  the  crop  and  the  land  are  sold  or 
exchanged  ...  the  crop  shall  be  considered  as  prop- 
erty used  in  the  trade  or  business." 

By  the  transfer  of  the  leases  has  not  the  right  to 
use  the  land  been  exchanged?  And  the  word  "ex- 
change" by  no  stretch  of  the  imagination  can  be  re- 
quired to  have  the  dignity  of  a  specified  form  of 
tenure  as  a  prerequisite  to  its  effectiveness.  Certainly 
the  right  and  title  to  the  crop  and  the  right  to  the 
possession  of  the  land  was  exchanged  as  a  result  of 
this  transaction. 
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CONCLUSION. 

It  is  therefore  respectfully  submitted  that  the  Con- 
clusions of  Law  and  Judgment  based  upon  the  Find- 
ings of  Fact  are  erroneous  and  that  the  Judgment 
should  be  entered  in  favor  of  plaintiff  as  prayed  for. 

Dated,  Bakersfield,  California, 
June  24,  1958. 

CoNRON,  Heard  &  James, 
By  Calvin  H.  Conron,  Jr., 
A  ttorneys  for  Appellant. 
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No.  15950 
BiDART  Bros.,  a  corporation,  appellant 

V, 

United  States  of  America,  appellee 


On  Appeal  from  the  Judgment  of  the  United  States  District 
Court  for  the  Southern  District  of  California 


BRIEF  FOR  THE  APPELLEE 


OPINION  BELOW 

The  opinion  of  the  District  Court   (R.   18-30)   is 
reported  at  157  F.  Supp.  373. 

JURISDICTION 

The  taxpayer  filed  its  income  tax  return  for  the 
fiscal  year  ending  April  30,  1952,  within  the  time 
required  and  paid  the  tax  shown  thereon.  Thereafter 
the  Commissioner  of  Internal  Revenue  made  a  de- 
ficiency assessment  in  the  amount  of  $107,258.90 
which  was  also  paid.  A  timely  claim  for  refund  of  the 
deficiency  payment  was  filed  on  or  about  April  13, 
1956  (R.  5-9),  and  was  rejected  by  the  Commissioner 

(1) 


on  February  4,  1957  (R.  9).  Within  the  time  pro- 
vided in  Section  3772  of  the  Internal  Revenue  Code  of 
1939  and  on  March  11,  1957,  suit  for  refund  was 
instituted  by  a  complaint  filed  in  the  District  Court. 
(R.  1-9,  32-34.)  Jurisdiction  was  conferred  on  the 
District' Court  by  28  U.S.C,  Section  1346.  Judgment 
was  entered  against  the  taxpayer  on  January  10, 
1958.  (R.  35.)  Notice  of  appeal  to  this  Court  was 
duly  filed  on  February  13,  1958.  (R.  35-36.)  This 
Court  has  jurisdiction  under  28  U.S.C,  Section  1291. 

QUESTION  PRESENTED 

The  taxpayer  was  lessee  of  several  parcels  of  land 
and  sold  such  leases  during  the  taxable  years  along 
with  the  unharvested  crops  on  the  leased  land.  The 
question  is  whether  the  net  profit  from  the  sale  of 
such  crops  must  be  taxed  as  ordinary  income  as  the 
District  Court  held  or  can  be  taxed  as  capital  gain 
under  Section  117  (j)  of  the  Internal  Revenue  Code 
of  1939,  as  the  taxpayer  contends. 

STATUTE  AND  OTHER  AUTHORITIES 

The  pertinent  provisions  of  the  statute  and  other 
authorities  appear  in  the  Appendix,  infra, 

STATEMENT 

The  facts  as  found  by  the  District  Court  are  as 
follows  (R.  31-34) : 

The  taxpayer  is  a  California  corporation  having  its 
principal  place  of  businesss  at  Saco,  Kern  County, 
California.  It  filed  a  timely  income  tax  return  for  its 
fiscal  year  ending  April  30,  1952   (the  taxable  year 


involved  here),  and  paid  the  tax  shown  thereon.    (R 
31-32.) 

The  taxpayer  was  the  lessee  of  several  parcels  of 
land  upon  which  it  grew  a  variety  of  crops  such  as 
hay,  cotton  and  seed  alfalfa.  The  leased  lands  had 
been  held  by  the  taxpayer  for  a  period  in  excess  of  six 
months  when  during  the  fiscal  year  involved  here,  it 
sold  its  leases  on  such  land  together  with  the  un- 
harvested  crops  thereon.  Such  sale  was  made  to 
Wheeler  Farms,  a  partnership.    (R.  32.) 

In  its  federal  income  tax  return  for  such  fiscal 
year,  the  taxpayer  reported  the  sale  of  the  leases  and 
the  unhai-vested  crops  on  the  leased  land  as  a  single 
transaction  and  treated  the  entire  gain  from  this  sale 
as  a  long  term  capital  gain.  The  gain  on  the  leases 
amounted  to  $244,925.73  and  on  the  unhai^ested 
crops  $237,954.56.  The  taxpayer  also  reported  gain 
from  hai^ested  crops  which  it  treated  as  ordinaiy  in- 
come (R.  32-33.) 

The  Commissioner  accepted  the  taxpayer's  treat- 
ment of  the  gain  on  the  leases  and  on  the  hai^ested 
crops  but  did  not  accept  the  taxpayer's  treatment  of 
the  unharvested  crops  as  capital  gain.  Accordingly 
the  Commissioner  determined  a  deficiency  in  the 
amount  of  $107,258.90.  That  amount  was  then  paid 
by  the  taxpayer  and  a  claim  for  refund  was  filed. 
Such  claim  was  rejected  by  the  Commissioner  on 
February  4,  1957.    (R.  32-34.) 

The  District  Court  decided  that  the  taxpayer  had 
not  sustained  its  burden  or  proving  that  the  gain 
from  the  sale  of  unhai-vested  crops  on  leased  land  is 
within  the  provisions  of  Section   117 (j)  (3)    of  the 


Internal  Revenue  Code  of  1939  and  that  the  taxpayer 
is  not  entitled  to  any  refund  of  taxes  paid  for  the 
fiscal  year  ending  April  30,  1952.  Accordingly  the 
District  Court  held  that  the  taxpayer's  complaint  be 
dismissed  with  prejudice.    (R.  34-35.) 

SUMMARY  OF  ARGUMENT 

During  the  taxable  year  here,  the  taxpayer  sold 
unharvested  crops  to  the  same  partnership  and  at  the 
same  time  it  sold  its  leases  on  the  land  where  the 
crops  were  growing.  Taxpayer  contends  that  it  can 
treat  the  gain  realized  from  the  sale  of  crops  as  capi- 
tal gain  under  1939  Code  Section  117(j)  (3).  But  the 
District  Court  held  that  such  gain  must  be  taxed  as 
ordinary  income  because  the  sale  of  the  lease  did  not 
constitute  a  sale  of  land  and  that  a  sale  of  land  wa© 
required  by  the  statutory  provision  relied  on.  We 
submit  that  the  court's  decision  is  a  reasonable  and 
proper  interpretation  of  Section  117 (j)  (3). 

As  that  section  does  not  define  the  terms  'land" 
and  ''sale  of  land",  they  must  be  given  their  ordinary 
and  commonly  accepted  meaning,  and  that  is  the 
meaning  which  the  District  Court  did  give  them.  In 
so  definding  them  the  court  correctly  pointed  out  that 
since  there  is  no  reference  in  the  section  to  leases  of 
land  or  to  various  kinds  of  land  tenure,  the  section 
must  be  interpreted  as  referring  to  a  sale  by  one  who 
is  the  owner,  and  not  to  an  assignment  of  a  lease  by 

a  lessee. 

The  Regulations  promulgated  under  Section  117 
(j)  (3)  support  the  decision  here  for  they  state 
specifically  that  a  leasehold  or  estate  for  years  is  not 


"land"  for  the  purposes  of  this  section.    The  same 
regulation  was  again  issued  after  Congress  included  a 
section  corresponding  to  Section   117 (j)  (3)    in  the 
Internal  Revenue  Code  of  1954.   This  regulation  is  a 
reasonable  interpretation,  and  should  be  given  weight 
as  the  contemporaneous  construction  by  the  officials 
charged  with  the  administration  of  the  revenue  laws. 
The  Congressional  Committee  reports  relative  to 
Section  117 (j)  (3)  do  not  define  or  explain  the  terms 
therein  which  are  under  consideration  here,  and  such 
reports  do  not  support  taxpayer's  contention.     These 
reports  do  indicate  that  Section  117 (j)  (3)   was  en- 
acted because  of  a  conflict  in  the  cases  pertaining  to 
sales  of  unharvested  crops,  but  it  is  significant  that  in 
each  case  referred  to  the  crops  had  been  sold  simul- 
taneously with  a  sale  of  land  by  the  owner  thereof. 
Thus  in  no  case  brought  to  the  attention  of  Congress 
was  there  a  sale  of  a  lease  by  a  lessee,  and  there  is 
nothing   to   indicate   that   in   enacting   Section    117 
(j)  (3)  Congress  gave  any  consideration  to  the  precise 
issue  here. 

ARGUMENT 

The  District  Court  Correctly  Held  That  the  Gain 
Realized  from  the  Sale  of  Taxpayer's  Unharvested 
Crops  Should  Be  Taxed  As  Ordinary  Income 

During  its  fiscal  year  ending  April  30,  1952,  the 
taxpayer,  a  California  corporation,  sold  the  leases 
which  it  held  on  several  parcels  of  farm  land  together 
with  the  unharvested  crops  on  such  land  to  Wheelei* 
Farms,  a  partnership.  Taxpayer  treated  the  gain 
from  the  sale  of  the  unharvested  crops,  as  well  as  that 


realized  from  the  sale  of  the  leases,  as  long  term 
capital  gain,  and  contends  that  it  was  authorized  to 
do  so  by  Section  117 (j)  of  the  Internal  Revenue  Code 
of  1939  (Appendix,  infra).  But  the  Commissioner 
held  that  the  sale  of  leases  can  not  be  construed  as  a 
sale  of  land  within  the  meaning  of  Section  117 (j). 
Thus  he  determined  that  the  portion  of  the  gain 
attributable  to  the  sale  of  the  crops  should  be  taxed 
as  ordinary  income,  and  the  District  Court  decided 
that  the  Commissioner's^  determination  was  correct. 

A.    Provisions  of  Code  Section  117(j) 

Paragraph  (2)  of  Section  117 (j)  provides  that  if, 
during  the  taxable  year,  the  recognized  gains  from 
the  sales  of  ''property  used  in  the  trade  or  business" 
exceed  the  recognized  losses  from  such  sales,   such 
gains  "shall  be  considered  as  gains"  from  the  sales  of 
capital  assets; '  and  Paragraph  (1)  provides  that  for 
the  purposes  of  Section  117 (j)   the  term  "property 
used  in  the  trade  or  business"  shall  include,  among 
other  things  listed,    (1)   property  used  in  trade  or 
business  of  a  character  which  is  subject  to  deprecia- 
tion and  has  been  held  for  more  than  six  months,  (2) 
real  property  which  is  used  in  trade  or  business  and 
held  for  more  than  six  months,  but  which  is  not  the 
kind  includible  in  an  inventory,  or  is  not  property 
held  by  the  taxpayer  primarily  for  sale  in  the  ordi- 


1  Prior  to  the  amendment  of  the  Code  by  the  addition  of 
Section  117 (j)  the  only  property  to  which  capital  gains 
treatment  could  be  given  was  "capital  assets"  and  such  as- 
sets were  and  still  are  defined  in  Code  Section  117(a)  as 
excluding  property  used  in  trade  or  business. 


nary  course  of  the  trade  or  business  and  (3)  un- 
harvested  crops  to  which  Paragraph  (3)  is  applicable. 
Paragraph  (3)  of  Section  117 (j)  was  added  to  the 
1939  Code  in  1951  and  provides: 

Sale  of  land  with  unharvested  crop. — In  the 
case  of  an  unharvested  crop  on  land  used  in  the 
trade  or  business  and  held  for  more  than  6 
months,  if  the  crop  and  the  land  are  sold  or  ex- 
changed *  *  *  at  the  same  time  and  to  the  same 
person,  the  crop  shall  be  considered  as  ^'property 
used  in  the  trade  or  business." 

From  the  above  statutory  provisions  it  is  apparent 
rhat  the  gain  realized  from  the  sale  of  unharvested 
crops  can  be  considered  as  capital  gain  only  when  the 
conditions  of  Section  117(j)(3)   have  been  met  and 
these  conditions  are  set  forth  in  clear  and  unambigu- 
ous language.    First  there  is  the  title  of  paragraph 
(3)  indicating  its  limited  scope,  namely,  that  it  refers 
only  to  a  sale  of  land  with  unharvested  crop.    Next 
there  is  the  provision  therein  stating  that  an  un- 
harvested  crop  on  land  which  has  been  used  in  the 
trade  or  business  and  which  has  been  held  for  more 
than  six  months  may  be  treated  as  property  used  in 
trade  or  business    (and  so  subject  to  capital  gains 
treatment)  if  the  crop  and  the  land  are  sold  ~  at  the 
same  time  and  to  the  same  person.    We  submit  that 
the  language  in  the  ''ir  clause  in  this  provision  is  so 

-^As  taxpayer  points  out  (Br.  29)  the  above  clause  does 
use  the  words  "sold  or  exchanged"  but  it  is  admitted  the 
transaction  here  was  a  sale  and  we  do  not  see  that  there  is 
anything  significant  about  the  use  of  the  word  "exchanged" 
or  anything  that  can  be  said  relative  to  it  which  is  helpful 
to  the  taxpayer  here. 
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plain  and  simple  that  there  should  be  no  doubt  as  to 
its  meaning  or  that  the  District  Court  has  interpreted 
it  correctly  but  it  must  be  analyzed  further  since  the 
taxpayer's  brief  presents  a  long  and  involved  argu- 
ment in  attempting  to  show  that  the  sale  of  the 
leases  here  should  be  treated  as  a  sale  of  land. 

There  are  no  cases  involving  the  precise  issue  here, 
and  the  statute  contains  no  definition  of  the  term 
''land'Vhich   is   the  key  word.    Thus  we   must  be 
guided  by  the  long  established  rule  that  the  language 
of  a  statute  is  to  be  given  its  usual  and  ordinary 
meaning  for  in  the  absence  of  any  definitions,  it  must 
assume  that  Congress  intended  the  words  it  used  to 
be  given  their  ordinary  and  commonly  accepted  mean- 
ing.  Helvering  v.  Flaccus  Leather  Co.,  313  U.S.  247, 
249;  Old  Colony  R,  Co.  v.  Commissioner,  284  U.S. 
552,'  560.  In  applying  this  rule  of  statutory  construc- 
tion here,  the  District  Court  pointed  out  that  the 
ordinary  meaning  of  ''land"  and  its  definition  under 
the  law  of  California  are  the  same  and  then  gave  the 
following  definitions  (R.  24) : 

Webster's  New  International  Dictionary,  2d 
edition,  defines  land  as  "the  solid  part  of  the 
surface  of  the  earth  as  distinguished  from  water 
constituting  a  part  of  such  surface".  Black's 
Law  Dictionary,  4th  edition  (1951)  states  that 
"Land,  in  the  most  general  sense,  comprehends 
any  grounds,  soil,  or  earth  whatsoever;  as 
meadows,  pastures,  woods,  moors,  waters, 
marshes,  furzes  and  heath.  Co.  Litt.  4a  .  Sec- 
tion 659  of  the  California  Civil  Code  states  that 
"Land  is  the  solid  material  of  the  earth,  what- 
ever may  be  the  ingredients  of  which  it  is  com- 
posed, whether  soil,  rock  or  other  substance." 


Taxpayer  agrees  (Br.ll,  19)  that  the  term  "land" 
refers  to  the  solid  substance  of  the  earth  but  asserts 
that  the  District  Court's  opinion  overlooks  that  such 
substance  may  be  possessed  in  different  ways,  from  a 
tenancy  at  sufferance  up  through  more  permanent  de- 
grees of  land  tenure.  This  contention  which  sets  forth 
the  various  intricacies  of  land  tenure  was  well  an- 
swered by  the  District  Court  when  it  said  (R  28 
25): 

Counsel  for  the  plaintiff  argues  with  great 
earnestness  that  Congress  in  enacting  paragraph 
3  was  concerned  only  with  land  tenure  or  use, 
and  not  land  ownership.  It  is  to  be  noted  that 
the  words  "land  tenure",  "land  use",  "use  of 
land",  "lease",  "real  property"  or  similar  expres- 
sions do  not  appear  in  the  statute.  The  critical 
phrase  in  the  statute  is  "if  the  crop  and  the  land 
are  sold  *  *  *".    *  *  * 


*         * 


It  is  my  view  that  the  phrase  "if  the  crop  and 
the  land  are  sold"  clearly  means  the  ownership  of 
the  land  and  does  not  mean  "if  the  crop  and  the 
right  to  the  use  of  land  are  sold",  as  urged  by 
the  plaintiff. 

This  meaning  is  not  changed  by  the  clause  in 
the  statute  which  reads  "in  the  case  of  an  un- 
hai-^ested  crop  on  land  used  in  the  trade  or  busi- 
ness and  held  for  more  than  6  months".  That 
clause  is  modified  by  the  clause  "if  the  crop  and 
the  land  are  sold". 

The  District  Court  also  explained  (K.  24-25)  that 
in  California  leases  or  estates  for  years  do  not  come 
within  the  term  "land"  but  are  treated  as  personal 
property.   See  Dabney  v.  Edwards,  5  Cal.  2d  1,  53  P. 
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2d  962;  Potts  Drug  Co.  v.  Benedict,  156  Cal.  322,  104 
Pac.  432;  Jeffers  v.  Boston  Eldridge  &  Co.,  113  Cal. 
345,  45  Pac.  680;  KreUng  v.  WaUh,  77  Cal.  App.  2d 
82l',  176  P.  2d  965;  Santa  Barbara  v.  Maker,  25  Cal. 
App.  2d  325,  77  P.  2d  306.    Taxpayer  asserts   (Br. 
23-24)  that  these  California  cases  do  not  support  the 
proposition  for  which  they  were  cited  by  the  District 
Court  but  we  do  not  agree.    However  even  if  they 
were  not  correctly  interpreted,  it  does  not  follow  that 
the  court's  decision  is  wrong  or  that  it  was  based 
entirely  on  California  law.    Instead,  we  think  it  is 
apparent  that  in  interpreting  Section  117 (j)  (3),  the 
District  Court  was  primarily  influenced  by  the  ordi- 
nary and  commonly  accepted  meaning  of  the  language 
used  therein.  Certainly  the  District  Court  would  have 
reached  the   same  result  without  considering   Cali- 
fornia law. 

In  this  connection  we  point  out  that  it  is  doubtful 
how  much,  if  any,  consideration  should  be  given  to 
local  law  in  cases  like  this  one.   Obviously  to  interpret 
Section  117 (j)  (3)    properly,  the  terms   "land"   and 
'^sale  of  land"  should  be  given  the  same  definitions 
throughout  the  United  States.   Moreover,  as  we  have 
already  indicated,  in  the  absence  of  statutory  defini- 
tions,  those  terms  must  be   given  their  usual   and 
ordinary  meaning  and  we  submit  that  is  the  meaning 
which  the  District  Court  adopted  here.  Certainly  it  is 
fair  to  say  that  if  the  average  person  should  be  asked 
to  explain  what  is  meant  by  a  sale  of  land  he  would 
answer  that  it  is  the  disposition  of  the  actual  soil  or 
substance  of  the  earth  by  one  who  is  the  owner  and 
holds  fee  title  thereto;  and  that  he  would  not  treat  an 
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assignment  of  a  lease  by  a  lessee  as  a  sale  of  land 
for  such  lessee  is  not  commonly  thought  of  as  an 
owner  or  as  a  person  in  a  position  to  sell  the  land  he 
has  leased. 

B.    Regulations  applicable  to  Section  117(j)(S) 

After  the  enactment  of  Section  117 (j)  (3)  late  in 
1951,  Section  29.117-7 (d)  of  Treasury  Regulations 
111  (Appendix,  infra)  was  amended  on  February  3, 
1953,  by  T.D.  5980,  1953-1  Cum.  Bull.  65,  and  pro- 
vides so  far  as  pertinent  here,  as  follows: 

(d)  Unharvested  crops. — The  conditions  re- 
ferred to  in  (a)(l)(v)  above  are:  (1)  the  un- 
harvested crop  is  on  land  which  is  ''section 
117(j)  property'',  as  defined  in  (a)(3)  above, 
and  such  land  has  been  held  for  more  than  six 
months;  (2)  such  crop  and  such  land  are  sold, 
exchanged,  or  converted  at  the  same  time  and  to 
the  same  person ;  *  *  *  A  leasehold  or  estates  for 
year  is  not  "land''  for  the  purpose  of  this  section. 
(Italics  supplied.) 

In  view  of  the  last  sentence  in  the  above  regulation, 
it  is  evident  that  the  decision  of  the  District  Court  is 
entirely  in  accord  with  that  regulation,  and  from 
what  we  have  already  said  under  Subdivision  A,  it  is 
equally  apparent  that  the  regulation  is  a  reasonable 
and  proper  interpretation  of  Section  117 (j)  (3).  Con- 
sequently weight  should  be  given  to  the  regulation  for 
as  this  Court  stated  in  G^mj  Line  Co.  v.  Granqinst, 
237  P.  2d  390,  394,  administrative  determination 
should  govern  where  it  is  neither  arbitrary  nor  un- 
reasonable. 
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This  Court's  statement  in  the  Gray  Line  Co.  case 
is  in  accord  with  many  other  cases  holding  that  Regu- 
lations which  are  not  unreasonable  or  plainly  incon- 
sistent with  the  statutory  purpose  should  be  given 
effect  as  contemporaneous  construction  by  the  agency 
which  Congress  has  charged  with  the  enforcement  of 
the  Act.  Helvering  v.  Reynolds  Co.,  306  U.S.  110, 
115;  Citizens  Nat.  Trust  &  S.  Bank  of  Los  Angeles  v. 
United  States,  135  F.  2d  527,  529  (C.A.  9th) ;  Com- 
missioner V.  Plestcheeff,  100  F.  2d  62  (C.A.  9th). ^ 

We  are  aware,  of  course,  that  the  above  regulation 
has  been  in  effect  for  only  five  years.  However  it  is 
significant  that  the  Treasury  Department  has  subse- 
quently reissued  the  same  regulation  twice.  See  Sec- 
tion 39.117 (j) -1(d)  of  Regulations  118,  promulgated 
under  the  1939  Code  and  applicable  to  years  begin- 
ning after  December  31,  1951,  and  Section  1.1231-1 
of  Treasury  Regulations  on  Income  Tax  issued  under 
the  1954  Code. 

Attention  is  also  called  to  the  fact  that  the  provi- 
sions of  Section  117 (j)  (3)  of  the  1939  Code  are  sub- 
stantially the  same  as  Section  1231  (b)  (4)  of  the  1954 
Code  (26  U.S.C.  1952  ed.,  Supp.  II,  Sec.  1231)  and 
that  the  1954  Code  was  not  enacted  until  more  than 
eighteen  months  af  tei*  the  regulation  on  which  we  rely 
here  was  promulgated.  Thus  we  think  it  may  be 
assumed  that  Congress  had  knowledge  of  the  con- 
struction placed  upon  Section  117 (j)  (3)  by  the 
officials  charged  with  the  administration  of  the  reve- 
nue laws  and  that  if  Congress  had  considered  such 
construction  erroneous,  it  would  not  have  enacted  the 
same  provision  as  Section  1231(b)(4)   of  the  1954 
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Code.  Since  Congress  failed  to  change  this  statutory 
provision,  we  may  assume  that  it  did  not  find  Section 
29.117-7 (d)  of  Regulations  111  inconsistent  with  the 
intent  of  the  statute.  See  Mass.  Mutual  Life  Ins.  Co. 
V.  United  States,  288  U.S.  269,  273.  For  these 
reasons  the  regulation  may  be  accepted  as  a  proper 
interpretation  of  Section  117 (j)  (3).' 

C.    Committee  reports  applicable  to  Section  117(j)(S) 

In  attempting  to  show  the  incorrectness  of  the 
District  Court's  decision,  taxpayer  has  relied  (Br. 
13-17)  on  the  Congressional  Committee  reports  re- 
lating to  Section  117 (j)  (3)  but  as  we  shall  now  point 
out  those  reports  do  not  support  the  taxpayer's  con- 
tention. 

The  District  Court  also  discussed  these  reports  and 
has  set  out  two  of  them  in  its  opinion.  (R.  26-28.) 
In  this  connection  the  District  Court  explained  that 
it  had  considered  the  reports  "Notwithstanding  my 
belief  that  the  language  of  the  statute  is  clear"  (R. 
25) ;  and  in  conclusion  stated  ''I  find  nothing  in  the 
Committee  Report  which  causes  me  to  change  my 
view  as  to  the  plain  meaning  of  the  statute"  (R. 
28-29).  The  District  Court's  analysis  of  the  com- 
mittee reports  is  clearly  correct  for  there  is  absolutely 

3  In  contending  that  the  above  regulation  should  not  be 
applied  here  taxpayer  has  objected  particularly  to  its  being 
given  retroactive  effect,  as  in  this  case,  but  the  dates  given 
by  taxpayer  (Br.  11)  show  that  it  is  in  error  in  stating  that 
the  regulation  was  retroactive  for  a  three  year  period. 
However  that  is  not  material  since  the  regulation  is  merely 
the  construction  placed  on  the  statute  by  the  administrative 
officials  charged  with  its  enforcement  and  has  not  taken 
away  any  rights  granted  by  Congress. 
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nothing  in  the  two  reports  appearing  in  the  court's 
opinion  or  in  the  supplemental  report  of  the  Finance 
Committee  set  out  in  the  Appendix,  infra,  to  indicate 
that  the  court's  interpretation  is  contrary  to  the 
intent  of  Congress. 

It  will  be  seen  that  while  these  repoi-ts  contain  a 
few  references  to  ''land"  and  "sale  of  land"  they  do 
not  define  those  terms  nor  give  any  indication  that 
such  terms  are  to  be  given  the  meaning  contended 
for  by  the  taxpayer  here.  There  is  a  statement  in  the 
supplemental  report  to  which  we  referred  above  that 
the  privilege  of  treating  unharvested  crops  as  prop- 
erty used  in  trade  or  business  is  granted  under  cer- 
tain conditions.  Thus  it  is  clear  that  such  crops  can 
not  always  be  so  treated  and  we  think  it  is  evident 
that  the  conditions  were  not  met  here. 

As  the  District  Court  pointed  out  (R.  21,  28)  and 
as  the  first  report  of  the  Finance  Committee  indicates 
(R.  26),  the  provision  appearing  in  Section  117 
(j)(3)  was  added  to  the  1939  Code  because  of  the 
conflict  in  certain  cases  and  also  because  of  a  ruling 
of  the  Bureau  of  Internal  Revenue.  The  latter  stated 
that  the  gain  from  the  sale  of  unharvested  crops 
should  be  treated  as  ordinary  income  although  the 
sale  was  made  simultaneously  with  the  sale  of  the 
land  on  which  the  crop  was  growing  and  was  made  to 
the  same  person.  Among  the  cases  just  referred  to 
was  one  by  this  Court  in  Watson  v.  Commissioner, 
197  F.  2d  56,  affirmed,  345  U.S.  544,  which  agreed 
with  the  Bureau's  ruling.'   But  in  view  of  the  enact- 


4  As  Section  117 (j)  (3)   was  enacted  before  the  Supreme 
Court's  decision  was  rendered  in  the  Watson  case,  supra,  it 
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ment  of  Section  117 (j)  (3),  it  is  not  necessary  now  to 
consider  what  the  various  cases  held.  It  is  however 
important  to  note  that  in  all  of  them  the  simultaneous 
sales  of  unharvested  crops  and  land  had  been  made 
hy  the  owners  of  the  land  and  this  is  not  denied  by  the 
taxpayer.  Thus  no  case  brought  to  the  attention  of 
Congress  involved  a  sale  of  a  lease  by  a  lessee.  Con- 
sequently the  specific  issue  which  taxpayer  raises 
here  had  not  been  raised  in  any  of  the  cases  referred 
to  and  there  is  no  evidence  that  Congress  gave  any 
consideration  to  this  issue. 

As  further  support  for  its  contention  taxpayer 
cites  (Br.  14-15)  statements  made  by  Senators 
Humphrey  and  Holland  on  the  floor  of  the  Senate 
when  the  provision  in  Section  117(j)(3)  was  being 
debated  but  there  is  nothing  in  their  statements  to 
support  taxpayer's  contention.  Moreover,  it  is  a 
recognized  rule  of  statutory  construction  that  state- 
ments made  in  Congressional  debates  are  not  con- 
sidered as  authoritative  as  Committee  reports.  Par- 
ticularly is  that  true  when  the  statements  are  made 
by  Senators  who  are  not  members  of  the  Committee 
in  charge  of  the  proposed  legislation.  The  Congres- 
sional Directory  for  1951  (the  year  in  which  the 
statutory  provision  involved  here  was  enacted)  shows 

was  brought  to  the  Supreme  Court's  attention  although  it 
could  be  given  no  retroactive  effect.  But  in  commenting  on 
it,  the  Supreme  Court  pointed  out  (p,  548)  that  it  embodied 
an  affirmative  statement  by  Congress  which  was  needed  in 
order  to  allow  gain  from  the  sale  of  an  unharvested  crop 
to  be  treated  as  capital  gain.  The  Supreme  Court  also  stated 
that  the  addition  of  Section  117(j)  (3)  to  the  Code  em- 
phasized the  point  that  the  question  was  one  of  federal  law. 
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that  neither  of  the  above  Senators  was  on  the  Finance 
Committee  which  is,  of  course,  the  one  reporting  on 
revenue  matters. 

Taxpayer  also  refers  (Br.  14)  to  a  statement  by 
Senator  George  who  was  chairman  of  the  Finance 
Committee.  While  a  statement  by  a  Senator  in  that 
capacity  is  entitled  to  more  weight  than  that  made  by 
the  other  Senators,  it  will  be  seen  that  what  Senator 
George  said  does  not  help  the  taxpayer  for  it  fails  to 
show  that  Section  117(j)  (3)  should  be  given  an  in- 
terpretation different  from  that  adopted  by  the  Dis- 
trict Court. 

CONCLUSION 

The  decision  of  the  District  Court  is  correct  and 
should  be  affirmed. 


Charles  K.  Rice, 

Assistant  Attorney  General. 

Lee  a.  Jackson, 
A.  F.  Prescott, 
Louise  Foster, 
Attorneys, 

Department  of  Justice, 
Washington  25,  D.  C. 
Laughlin  E.  Waters, 

United  States  Attorney. 

John  G.  Messer, 

Assistant  United  States  Attorney. 

July,  1958. 
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APPENDIX 

Internal  Revenue  Code  of  1939: 

Sec.  117.  Capital  Gains  and  Losses. 

*        *        *        * 

(j)  [M  added  by  Sec.  151(b),  Revenue  Act 
of  1942,  c.  619,  56  Stat.  798,  and  amended  by 
Sec.  127,  Revenue  Act  of  1943,  c.  63,  58  Stat.  21, 
Sec.  210(b),  Revenue  Act  of  1950,  c.  994,  64 
Stat.  906,  and  Sees.  323,  324  and  325,  Revenue 
Act  of  1951,  c.  521,  65  Stat.  452]  Gains  and 
Losses  from  Involuntary  Conversion  and  from 
the  Sale  or  Exchange  of  Certain  Property  Used 
in  the  Trade  or  Business. — 

(1)  Definition  of  property  used  in  the 
trade  or  business. — For  the  purposes  of 
this  subsection,  the  term  ''property  used  in 
the  trade  or  business"  means  property  used 
in  the  trade  or  business,  of  a  character 
which  is  subject  to  the  allowance  for  de- 
preciation provided  in  section  23(1),  held 
for  more  than  6  months,  and  real  property 
used  in  the  trade  or  business,  held  for  more 
than  6  months,  which  is  not  (A)  property  of 
a  kind  which  would  properly  be  includible  in 
the  inventory  of  the  taxpayer  if  on  hand  at 
the  close  of  the  taxable  year,  or  (B)  prop- 
erty held  by  the  taxpayer  primarily  for  sale 
to  customers  in  the  ordinary  course  of  his 
trade  or  business,  or  (C)  a  copyright,  a 
literary,  musical,  or  artistic  composition,  or 
similar  property,  held  by  a  taxpayer  de- 
scribed in  subsection  (a)(1)(C).  Such 
term  also  includes  timber  or  coal  with  re- 
spect to  which  subsection  (k)(l)  or  (2)  is 
applicable  and  unhai^ested  crops  to  which 
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paragraph  (3)  is  applicable.  Such  term 
also  includes  livestock,  regardless  or  age, 
held  by  the  taxpayer  for  draft,  breeding,  or 
dairy  purposes,  and  held  by  him  for  12 
months  or  more  from  the  date  of  acquisition. 
Such  term  does  not  include  poultry. 

(2)  General  rule.— If,  during  the  taxable 
year,  the  recognized  gains  upon  sales  or  ex- 
changes or  property  used  in  the  trade  or 
business,  plus  the  recognized  gains  from  the 
compulsory  or  involuntary  conversion 
of  property  used  in  the  trade  or  business 
and  capital  assets  held  for  more  than  6 
months  into  other  property  or  money,  ex- 
ceed the  recognized  losses  from  such  sales, 
exchanges,  and  conversions,  such  gains  and 
losses  shall  be  considered  as  gains  and  losses 
from  sales  or  exchanges  of  capital  assets 
held  for  more  than  6  months.  *  *  * 

(3)   Sale  of  land  with  unharvested  crop. 
—In  the  case  of  an  unharvested  crop  on 
land  used  in  the  trade  or  business  and  held 
for  more  than  6  months,  if  the  crop  and 
the  land  are  sold  or  exchanged  (or  compul- 
sorily    or    involuntarily    converted    as    de- 
scribed in  paragraph  (2) )  at  the  same  time 
and  to  the  same  person,  the  crop  shall  be 
considered  as  "property  used  in  the  trade  or 
business." 
(26  U.S.C.  1952  ed.,  Sec.  117.) 
Treasuiy  Regulations  111,  promulgated  under  Inter- 
nal Revenue  Code  of  1939: 

Sec.  29.117-7  [as  amended  by  T.D.  5980,  1953- 

1  Cum.  Bull  65] 

(d)    Unharvested   crops.— The   conditions   re- 
ferred to  in  (a)  (1)  (v)  above  are:   (1)  the  un- 
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harvested  crop  is  on  land  which  is  "section  117 
(j)  property",  as  defined  in  (a)  (3)  above,  and 
such  land  has  been  held  for  more  than  six 
months;  (2)  such  crop  and  such  land  are  sold, 
exchanged,  or  converted  at  the  same  time  and  to 
the  same  person;  and  (3)  no  right  or  option  is 
retained  by  the  taxpayer,  at  the  time  of  the  sale, 
exchange,  or  conversion,  to  reacquire,  directly  or 
indirectly,  the  land  (other  than  one  customarily 
incident  to  a  mortgage  or  other  security  trans- 
action). The  length  of  time  for  which  the  crop, 
as  distinguished  from  the  land,  has  been  held  is 
immaterial.  A  leasehold  or  estate  for  years  is 
not  ''land"  for  the  purpose  of  this  section. 

S.  Rep.  No.  781,  Part  2,  82d  Cong.,   1st  Sess.,  pp. 
42-43  (1951-2  Cum.  Bull.  545,  574) : 

Section  323.    Sale    of    Land    with    Unhab- 
VESTED  Crop 

This  section,  for  which  there  is  no  correspond- 
ing provision  in  the  House  bill,  amends  section 
117 (j)  of  the  code  (relating  to  sale,  exchange, 
or  conversion  of  property  used  in  the  trade  or 
business)  to  provide  that,  under  certain  condi- 
tions, an  unharvested  crop  shall  be  considered 
as  property  used  in  the  trade  or  business. 
Whether  gain  or  loss  from  the  sale,  exchange, 
or  conversion  of  such  a  crop  will,  as  a  result  of 
this  amendment,  be  treated  as  gain  or  loss  from 
the  sale  or  exchange  of  a  capital  asset  held  for 
more  than  6  months  will  depend  upon  the  appli- 
cation of  section  117 (j)  to  that  and  other  trans- 
actions of  the  taxpayer. 

*         *         *         * 

Subsection  (a)  (2)  adds  a  new  paragraph  (3) 
to  section  117 (j)   to  provide  that  when  an  un- 
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harvested  crop  on  land  used  in  the  trade  or  busi- 
ness and  held  for  more  than  6  months  is  sold  or 
exchanged  (or  compulsorily  or  involuntarily 
converted  as  a  result  of  destruction  in  whole 
or  in  part,  theft  or  seizure,  or  an  exercise  of 
the  power  of  requisition  or  condemnation  or 
the  threat  or  imminence  thereof)  with  such  land 
and  at  the  same  time  and  to  the  same  person, 
such  crop  shall  be  considered  as  ^'property  used 
in  the  trade  or  business."  The  length  of  time  for 
which  the  crop,  as  distinguished  from  the  land, 
has  been  held  is  immaterial. 
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Appeal  from  the  United  States  District  Court  for  the 
^  Southern  District  of  California, 

P  Northern  Division. 

Honorable  Gilbert  H.  Jertberg-,  Judge. 
APPELLANT'S  CLOSING  BRIEF. 


In  closing  this  discussion  appellant  will  reply  to 
the  position  of  the  Government  in  the  following  man- 
ner: 

1.  Section  117  (j)  (3)  is  not  restricted  to  sales  of 
fee  land: 

(a)  Because  such  a  construction  singles  out  por- 
tions of  the  statute  to  the  exclusion  of  others,  in  con- 
travention to  the  rule  of  construction  that  all  parts 
of  a  statute  should  be  read  together,  and  no  part 
should  be  emphasized  standing  alone  to  the  exclusion 
of  the  other  portions  of  the  statute. 


(b)  The  Govermnent's  position  in  effect  adds  to 
the  statute,  in  contravention  to  the  rule  of  construc- 
tion which  prohibits  this  practice. 

(c)  The  Govermnent's  construction  is  unreason- 
able in  that  it,  without  justification,  segregates  im- 
harvested  crops  into  two  categories:  (1)  Those  grown 
on  fee  lands,  and  (2)  those  grown  on  other  lands. 

(d)  The  position  of  the  Government  violates  the 
Fourteenth  Amendment  to  the  Constitution  of  the 
United  States  by  extending  certain  benefits  to  farmers 
who  own  their  farms  and  denying  them  to  others, 
even  though  all  are  engaged  in  the  same  profession 
or  business,  namely,  that  of  tilling  the  soil  for  the 
purpose  of  growing  crops. 

2.  The  Treasury  Regulation  is  contrary  to  the 
plain  meaning  and  spirit  of  the  Act  and  is  void. 

3.  The  problem  at  issue  is  one  of  tremendous  im- 
portance in  that  it  affects  the  farming  industiy  as 
a  whole,  throughout  the  United  States. 


ARGUMENT. 

POINT  1. 

SECTION  117  (j)  (3)  IS  NOT  RESTRICTED 
TO  SALES  OF  "FEE  LAND". 

It  is  submitted  that  a  fair  and  reasonable  reading 
of  the  section  compels  the  conclusion  that  the  section 
applies  to  all  transactions  involving  a  transfer  of  the 
right  to  occupy  land  and  not  merely  to  transactions 
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in  which  the  ''fee"  title  to  land  is  sold.  The  section 
is  directed  not  to  an  unharvested  crop  on  fee  land 
but  to  ''an  unharvested  crop  on  land  med  in  the  trade 
or  business  and  heW  for  more  than  six  months". 
No  plainer  or  more  forceful  language  could  be  used 
to  indicate  the  character  or  extent  of  tenure  of  owner- 
ship in  the  land  required  as  a  condition  to  bring  the 
section  into  play.  It  is  important,  also,  to  note  that 
prior  to  the  adoption  of  Section  117  (j)  (3)  Section 
(J)  (1)  applied  to  "real  property  used  in  the  trade 
or  business  held  for  more  than  six  months.  "^  The 
addition  of  (3)  uses  "land",  not  "real  property". 

The  Government  is  singling  out  and  giving  undue 
stress  to  the  phrase  "if  the  crop  and  the  land  are 
sold",  and  is  not  attempting  to  construe  the  language 
of  the  statute  as  a  whole.  As  stated  in  Mertens,  Law 
of  Federal  Income  Taxation,  Volume  1,  page  20 : 

"The  legislative  intent  is  to  be  drawn  from  the 
whole  statute  so  that  a  consistent  interpretation 
can  be  reached  and  no  part  shall  perish  or  be 
allowed  to  defeat  another.  No  provision  of  a  stat- 
ute stands  alone  but  each  must  be  read  with  the 
others  bearing  upon  it." 


iThe  word  "held"  is  the  past  tense  and  past  participle  of  the  verb 
"hold",  which  Webster  defines  as  "to  have  and  keep  as  one's  own; 
to  be  in  possession  of;  to  occupy."  While  the  word  is  broad  enough 
to  include  title  in  fee  it  is  by  no  means  restrictive  enough  to  apply 
only  to  a  title  in  fee. 

2It  is  important  to  note  that  throughout  the  Income  Tax  Law 
traditionally  the  division  between  long  term  and  short  tei-m  capital 
gain  is  the  six-month  period  of  time  in  which  the  property  is  held, 
and  not  the  character  or  quality  of  the  title  to  the  property,  and 
that  this  division  applies  to  personal  property  as  well  as  to  real 
property. 


In  singling  out  the  phrase  ''if  the  crop  and  the 
land  are  sold"  the  Government  by  implication  con- 
tends "You've  got  to  own  full  title  to  it  before  you 
can  sell  it".  In  other  words,  a  tenant  without  title 
to  earth,  rocks,  dirt,  etc.,  which  comprise  ''land",  can- 
not engage  in  a  transaction  in  which  the  land  is  sold. 
Grammatically   and   logically  this   premise   is   false. 
The  word  "sold"  is  the  past  tense  and  past  participle 
of  "sell",  a  transitive  verb  whose  synonym  is  "to  give 
up"  and  "deliver  up",  and  which  is  defined  by  Web- 
ster as  "to  give  up,  deliver  or  exchange  for  money 
or  its  equivalent;  to  part  with  for  a  price".  A  tenant 
or  any  person  having  any  degree  of  tenure  in  land 
may  give  it  up,  or  part  with  it,  for  a  price.  Therefore 
the  phrase  in  Section  117   (3)    (3)  "an  unharvested 
crop  on  land  used  in  the  trade  or  business  and  held  for, 
more  than  six  months"  must  be  given  full  considera^ 
tion  in  ascertaining  the  meaning  of  the  phrase  "if  the 
land  and  the  crop  are  sold".^ 

Furthermore,   the   construction   contended   by   th^ 
Government  violates  the  rule  of  construction  which 
prohibits  the  Court  from  adding  to  a  statute.  To  say 
that  Section  117  (j)    (33)  is  limited  to  sales  of  fee 
land  is  virtually  to  change  the  wording  of  the  section 

3The  phr^e  "in  the  case  of  an  unharvested  crop  on  land  used  in 
the  trade  or  business  and  held  for  more  than  six  months  is  an 
adiective  phrase  defining  and  limiting  the  type  of  crops  with  which 
th  section  is  concernedr  The  phrase  ''if  the  crop  and  the  land  are 
sold  exchanged  or  involuntarily  converted"  is  definitive  of  the 
conditions  uLer  which  the  unharvested  crops  before  mentioned  , 
are  considered  property  used  in  the  trade  or  business  under  the 
Act  This  is  made  clear  by  the  accompanying  grammatical  dia- 
grams of  Section  117  (j)  (3)  set  forth  in  Part  VI  of  the  Appendix. 


as  written  by  Congress/  This  the  Court  may  not  do. 

Mertens,  supra,  on  page  5  states: 

''The  duty  of  the  Courts  is  limited  to  interpeta- 
tion.  They  cannot  legislate.  The  remedy  for  an 
unjust  or  ineffective  law  is  corrective  legislation. 
.  .  .  The  Courts  cannot  change  a  plain  meaning 
by  substituting  another,  indulge  in  speculation, 
graft  upon  the  statute  something  not  already 
there,  or  supply  omissions." 

Mertens,  supra,  at  page  7  further  states : 

''It  is  well  established  that  statutes  should  be 
reasonably  interpreted  in  a  practical  and  sensible 
light.  In  recent  years,  the  Courts  have  not  felt 
bound  to  apply  slavishly  the  literal  phrasing  of 
statutes  when  the  clearly  indicated  purpose  of  the 
Congress  seems  to  require  a  broader  or  a  nar- 
rower interpretation.  Generally,  a  construction 
leading  to  hardship,  injustice,  .  .  .  contradictions, 
absurdity,  or  sometimes  merely  to  an  imreason- 
able  result,  should  be  avoided  unless  the  meaning 
is  clear." 

It  is  submitted  that  the  construction  contended  for 
by  the  Government  brings  about  hardship,  injustice, 
confusion,  contradiction,  absurdity  and  a  wholly  un- 
reasonable result,  by  segregating  unharvested  crops 
into  two  categories:  (1)  Crops  grown  on  fee  land, 
and,  (2)  other  crops,  instead  of  crops  growing  upon 
land  held  and  used  for  less  than  six  months,  as  dis- 
tinguished from  more  than  six  months. 

^The  Government  is  in  effect  seeking  to  change  tha-t  portion  of 

the  section  which  reads  "if  the  crop  and  the  land  are  sold"  to  read 

If  the  crop  and  the  land,  title  to  which  is  held  in  fee  simple   are 
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There  is  no  reasonable  basis  for  discriminating  be- 
tween tenant  farmers  and  fee  land  farmers. 

Farmer  A^  owns  his  land  and  starts  to  grow  a  crop. 
Farmer  B^  leases  his  land  and  starts  to  grow  the 
same  crop.  Both  use  the  same  seed,  the  same  imple- 
ments, and  perform  the  same  farming  operations. 
Both  sell  their  farms  before  their  crops  mature.  Is 
there  any  reason  why  one  should  be  allowed  capital 
gains  treatment  on  his  crop  and  the  other  denied  the 
same  treatment  *? 

Take  another  example.  Farmer  A  starts  ranching. 
Not  having  the  money  to  buy,  he  leases,  and,  after  a 
time  prospers  and  buys  additional  acreage.  He  grows 
the  same  crops  upon  his  leased  land  and  upon  his 
owned  land,  in  identically  the  same  manner.  Then  he 
decides  to  retire  during  a  crop  year  and  sells  his 
leased  land  and  his  fee  land  to  Rancher  B  at  the 
same  time  and  in  the  same  transaction.  Why  should 
part  of  his  crop  be  given  capital  gains  treatment  and 
part  ordinary  income  treatment?  Would  it  not  b( 
more  consistent  to  give  the  statute  a  reasonable  con- 
struction rather  than  one  which  leads  to  an  ab- 
surdity?^ 

It  is  submitted  that  the  Congressional  Debates  and 
Committee   Reports  indicate  that  it  was  never  the 


5In  1954  there  were  2,744,708  full  owner  farmers.  Agricultural 
Census  for  1954,  Vol.  2,  published  by  Secretary  of  Agriculture. 

6In  1954  in  the  United  States  there  were  1,149,239  all  tenant 
farmers.   Agricultural  Census,  supra. 

^In  1954  in  the  United  States  there  were  868,180  part  owner- 
part  tenant  farmers.   Agricultural  Census,  supra. 


intention  of   Congress   to   discriminate   between   fee 
owners  and  tenants,  and  against  the  tenants. 

The  controversy  was  presented  to  Congress  by  rea- 
son of  a  Treasury  Department  ruling  to  the  effect 
that  all  growing  crops  were  property  held  by  the 
taxpayer  primarily  for  sale  to  customers  in  the  ordi- 
nary course  of  his  trade  or  business,  and  conflicting 
rulings  thereon  had  grown  up  in  the  several  Circuits. 
The  argument  before  Congress  was,  give  the  fai-mer 
the  same  capital  gains  treatment  that  you  give  a 
merchant  or  any  other  business,  and  allow  his  crops 
capital  gains  treatment  when  the  farmer  sells  his 
business  (because  growing  crops  are  not  customarily 
sold  to  customers  in  the  ordinary  course  of  the  farm- 
ing business),  just  as  the  merchant  is  allowed  capital 
gains  treatment  on  his  property  not  held  for  sale  to 
customers,  if  he  sells  his  business. 

A  farmer  is  one  who  tills  the  soil  for  the  purpose 
of  growing  crops,^  and  it  is  obvious  that  Section  117 
(j)  (3)  was  designed  for  the  benefit  of  the  farmer, 
because  it  deals  with  his  merchandise,  namely,  crops. 
The  profession  of  farming  is  concerned  not  with  land 
tenure,  but  with  land  cultivation,  irrespective  of  the 
form  of  tenure  under  tvhich  the  land  is  held.  In  fact, 
Webster  associates  farming  more  with  tenancy  than 
with  ownership.  A  farmer  is  defined  by  him  as: 

''A  tenant;  a  lessee;  one  who  hires  and  cultivates 
a  farm;  a  cultivator  of  leased  land;  one  who 
earns  his  living  by  farming;  one  who  cultivates 


^Agricultural  Census,  supra. 


8 

a  farm,  whether  a  tenant  or  proprietor;  a  hus- 
band; an  agricultural;  one  who  tills  the  soil." 

In  the  light  of  this   definition,   consider   Senator 
Humphrey's  remark: 

"A  farmer  who  disposes  of  property  used  in  his 
business  should  not  be  taxed  differently  from 
the  manufacturer  or  merchant  who  does  the  same 
thing. ' ' 

Considered  in  this  light,  the  fact  that  in  the  Con- 
gressional Debates  and  Reports  no  distinction  was 
made  between  farmers  who  are  owners  and  farmers 
who  are  lessees  lends  forcible  emphasis  to  the  con- 
clusion that  Congress  was  not  concerned  with  the  type 
of  tenure  of  the  farm,  but  rather  with  establishing 
the  proposition  that  an  unharvested  crop  was  not 
property  held  primarily  for  sale  to  customers  in  the 
ordinary  course  of  business,  and  for  that  reason 
should  be  entitled  to  capital  gains  treatment  if  dis- 
posed of  with  the  farm. 

The  argument  on  pages  10  and  11  of  the  Govern- 
ment's brief  that  the  average  man  ''would  not  treat 
an  assig-nment  of  a  lease  by  a  lessee  as  a  sale  of  land 
for  such  lessee  is  not  commonly  thought  of  as  an 
owner  or  as  a  person  in  a  position  to  sell  the  land 
he  has  leased"  loses  all  of  its  force  when  applied  to 
a  farm.  Would  not  an  average  farmer  think  he  was 
selling  his  farm  if  he  transferred  the  land  and  un- 
harvested crops  to  another,  even  though  the  land  was 
leased? 

The  construction  urged  by  the  Government  is  sub- 
ject to  constitutional  attack  as  being  violative  of  the 
Fourteenth  Amendment. 


Legislative  discrimination  is  objectionable  if  per- 
sons engaged  in  the  same  business  are  subject  to  dif- 
ferent restrictions  or  given  different  privileges  under 
the  same  conditions.  Butler-Newark  Bus  Lines  v.  Sin- 
clair, 34  F.  2d  780;  King  v.  Crowley,  113  US  703 
28  L.  Ed.  1145. 

It  is  an  elementary  principle  that  where  the  validity 
of  a  statute  is  assailed  and  there  are  two  possible 
interpretations,  one  by  which  the  statute  would  be 
unconstitutional  and  the  other  by  which  it  would  be 
valid,  the  €ouii:  should  adopt  the  construction  which 
would  uphold  it.  It  is  the  duty  of  Courts  to  adopt  a 
construction  of  a  statute  that  will  bring  it  into  har- 
mony with  the  Constitution  if  its  language  will  permit. 
The  duty  of  Courts  so  to  construe  a  statute  as  to 
save  its  constitutionality  when  it  is  reasonably  sus- 
ceptible of  two   constructions  includes  the   duty   of 
adopting  a  construction  which  will  not  subject  it  to 
a  succession  of  doubts  as  to  its  constitutionality,  for 
it  is  will  settled  that  a  statute  must  be  construed,  if 
fairly  possible,  so  as  to  avoid  not  only  the  conclusion 
that  it  is  unconstitutional  but  also  gi-ave  doubt  upon 
that  score.  For  example,  the  provisions  of  the  Income 
Tax  Law  must  be  construed  with  an  eye  to  possible 
constitutional  limitations,  so  as  to  avoid  doubts  as 
to  its  validity.  11  Am.  Jur.  725-730;  Lucas  v.  Alex- 
ander, 279  U.S.  573,  73  L.  Ed.  871,  61  A.L.R.  906 
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POINT  2. 


THE  REGULATION,  BEING  CONTRARY  TO  THE  CLEAR 
PROVISIONS  OF  THE  SECTION,  IS  VOID. 

The  entire  argument  in  respect  to  the  construction 
of  the  statute  supports  the  proposition  that  the  Treas- 
ury Regulation  runs  squarely  into  the  teeth  of  the 
statute  in  legislating  "A  leasehold  estate  or  estates 
for  years  is  not  'land'  for  the  purpose  of  this  sec- 
tion." Leasehold  estates  in  land  are  subject  to  sale 
and  the  transactions  are  taxable.  Sidliff  v.  Commis- 
sioner, 46  B.T.A.  466;  Golensky  v.  Commissioner,  200 
Fed.  2d  72. 

The  Government  recognized  that  the  sale  of  the, 
leasehold  estate  involved  in  this  case  was  taxable  and 
allowed  a  capital  gain  upon  the  same  because  it  was 
land  used  in  the  trade  or  business  and  held  for  more 
than  six  months.  To  say  in  one  breath  that  the  trans- 
action is  a  sale  of  land  and  in  another  that  it  is  not 
a  sale  of  land  is  imrealistic  and  absurd. 

The  Government  seeks  to  add  force  to  its  position 
by  calling  to  the  attention  of  this  Court  the  fact  that 
Section  117  (j)  (3)  of  the  1939  Code  was  transplanted 
to  Section  1231  (b)  (4)  of  the  1954  Code  after  its 
regulation  was  in  effect.  This  argument  is  recognized 
where  regulations  of  long  standing  are  involved  and 
where  their  application  is  generally  known.  It  has  no 
force  when  applied  to  new  regulations  which  have 
not  been  in  existence  long  enough  to  be  presiuned  to 
have  been  called  to  the  attention  of  Congress.  Com- 
missioner V.  William  Goldman  Theaters,  Inc.,  348 
U.S.  426,  99  L.  Ed.  483;  Sampson  v.   U.S.,  144  F. 
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Sup.  620.  And  it  is  of  no  force  or  efeect  if  the  regula- 
tion is  void. 


POINT  3. 
THE  SERIOUSNESS  AND  SIZE  OF  THE  QUESTION  INVOLVED. 

Although  the  matter  was  called  to  the  attention  of 
the  Court  brie%  in  the  Opening  Brief  (pages  20-30), 
the  gravity  of  the  question  involved  is  brought  into 
bold  relief  by  the  Secretary  of  Agriculture's  compi- 
lation of  statistics,  the  most  recent  of  which  appear 
in  the  1954  Agricultural  Census,  excerpts  of  which 
are  fully  set  forth  in  the  appendix. 

It  will  be  seen  that  the  Secretary  disregards  the 
form  of  land  tenure  in  arriving  at  a  ''farm".  He  con- 
siders all  the  land  imder  the  control  of  one  person  or 
partnersliip  as  constituting  one  farm.  Control  may 
have  been  through  ownership,  or  through  lease,  rental 
or  cropping  arrangement.  (App.,  Part  I.) 

In  1954  there  were  4,783,021  farms  in  the  United 
States,  covering  1,160,043,854  acres  of  tillable  land. 
(App.,  Part  II.) 

Of  the  farms  before  mentioned  2,744,708  farms 
were  operated  by  fee  owners;  868,180  by  "part  own- 
ers"; 20,894  by  managers;  and  1,149,239  by  tenants. 
(App.,  Part  II.) 

Of  the  acreages  farmed  397,214,478  acres  were 
farmed  by  fee  owners;  472,464,635  by  part  owners; 
100,002,885  by  managers ;  and  190,361,856  by  tenants. 
(App.,  Part  IV.) 
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For  the  purposes  of  the  problem  before  us  part 
owners  and  tenants  would  be  given  ordinary  income 
treatment,  and  fee  owners  capital  gains  treatment, 
under  the  Government's  position.  Managers  would 
fall  in  either  category.  Percentage-wise  approximately 
65%  of  imharvested  crops  sold  with  the  land  would 
be  denied  capital  gains  treatment,  with  the  result 
that  the  Congressional  Act  would  become  a  farce,  be- 
cause it  would  apply  only  to  approximately  34.2% 
of  those  intended  to  be  covered.  (App.,  Part  IV.) 

The  tables  in  the  appendix  make  similar  compari- 
sons for  other  years,  commencing  m  1880.  No  figures^ 
more  recent  than  1954  were  available  to  the  writer. 


CONCLUSION. 

It  is  submitted  that  a  fair  and  reasonable  reading 
of  the  Act  shows  on  its  face  that  it  was  intended  to 
apply  to  the  sale  of  imharvested  crops  on  land  used 
by  the  farmer  in  his  business  for  at  least  six  months, 
irrespective  of  the  form  of  tenure,  when  the  crops 
are  sold  with  the  land  to  the  same  person  in  the 
same  transaction. 

It  is  further  submitted  that  even  though  the  lan- 
guage be  considered  ambiguous  the  reasonable  and 
rational  construction  consistent  with  the  intent  of 
Congress  would  reach  the  same  result.  The  Treasury 
regulation  is  contrary  to  the  language  of  the  Act  and 
the  intent  of  Congress,  and  is  void. 

A  judgment  within  our  Constitutional  framework 
which  will  bring  justice  to  tenants  and  part  owners. 
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representing  60%  plus  of  the  land  upon  which  crops 
are  grown  in  the  United  States,  by  giving  them  the 
same  treatment  given  fee  owners  and  fee  land,  should 
be  entered. 

Dated,  Bakersfield,  California, 
August  12,  1958. 

Respectfully  submitted, 

OoNRON,  Heard  &  James, 
By  Calvin  H.  Conron,  Jr., 
Attorneys  for  Appellant. 

(Appendix  Follows.) 
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lot  being  used  for  agricultural  purposes,  and  less 
it  of  the  total  acreage  in  the  place  was  used  for 
rposes,  the  nonagricultural  land  in  excess  of  the 
s  used  for  agricultural  purposes  was  excluded  from 
In  applying  this  rule,  land  used  for  crops,  for 
iiig,  and  land  rented  to  others  was  considered  to  be 
gricultural  purposes.  On  the  other  hand,  in  these 
d  was  considered  to  be  nonagricultviral  when  it  was 
astured  or  wasteland. 

)en  range  and  grazing  land  used  under  Government 
ing  land  was  to  be  included  as  land  in  farms.  Land 
was  to  be  included  as  land  rented  from  others, 
perated  by  grazing  associations  were  to  be  reported 
the  manager  in  charge. 

ndian  reservations  used  for  growing  crops,  or  for 
k,  was  to  be  included  as  farm  land.  Land  in  Indian 
A  reported  by  individual  Indians  or  not  rented  to 
as  to  be  reported  in  the  name  of  the  cooperative 
land.  Thus,  in  some  instances,  the  entire  reserva- 
ed  as  one  farm. 
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IfiriD— All  the  land  under  the  control  of  one  person  or  partner- 
jij.  ^15  included  as  one  farm.  Control  may  have  been  thnniph 
ownership,  or  through  lease,  rental,  or  cropphip  arrsngement. 

For  the  1954  Census  of  Agrirulture,  places  of  3  or  more  acres 
Kit  counted  as  farms  if  the  annual  valvie  of  agricultural  products, 
Hfluiive  of  home-garden  products,  amounted  to  $150  or  more 
Th(  tpieult"""*'  products  could  have  been  either  for  home  use 
or  for  sale  Places  of  less  than  3  acres  were  eounted  as  farms 
only  il  the  aiuuial  value  of  sales  of  agricultural  products  amounted 
to  JIM  or  mure.  Places  for  which  the  value  of  agricultural 
products  for  1954  was  less  than  these  minima  because  uf  crop 
fulurf  or  other  unusual  conditions,  and  places  operated  at  the 
lime  u[  the  Census  for  the  first  time,  were  counted  as  farms  if 
normally  they  could  be  expected  to  produce  these  minimum 
qiaiitities  of  agricultural  products. 

If  &  perBon  had  croppers  or  other  tenants,  the  land  assigned 
»wh  cropper  or  other  tenant  was  considered  a  separate  farm,  even 
though  the  landlord  handled  the  entire  holding  as  one  operating 
unit  ill  respect  to  supervision,  equipment,  rotation  practice,  pur- 
tbiH  of  supplies,  or  sale  of  products.  Land  retained  by  the  land- 
lord and  worked  by  him  with  the  help  of  his  family  and.or  hired 
libor  Has  likewise  considered  a  farm 

liithe  eniuneration  of  Indian  reservations,  the  enumerator  was 
intlructed  to  obtain  a  questionnaire  for  each  individual  Indian 
operatii.K  allotted  or  owned  land  m  accordance  with  instructions 
for  any  persons  having  agricultural  operations.  He  was  also 
instructed  to  obtain  a  questionnaire  for  the  land  held  jointly,  or 
uwd  Cooperatively.  Such  cooperative  groups  included  grazing 
"wcialions,  grazing  districts,  tribal  farms,  Indian  schools,  exper- 
imental or  deinonstration  farms,  and  other  administrative  units. 

if  laud  under  the  control  of  one  person  or  partnership  was 
'«»ted  in  two  or  more  counties,  the  entire  holding  was  enumerated 


e  farm  a 


'wni  ai  defined  for  earlier  CenauBea.— For  the  1950  Census 
"I  Agnculture,  the  definition  of  a  farm  was  the  same  as  for  1954 
^«f  the  1945  and  earlier  Censuses  of  Agriculture,  the  definition  of 
*'»fiti  was  somewhat  more  inclusive.  From  1925  to  1945,  farms, 
"Censui  purposes,  included  places  of  3  or  mure  acres  on  which 
T*""f  agricultural  operations,  and  places  of  less  than  3  acres 
'''J*>griculiural  products  for  home  use  or  for  sale  were  valued 
"  •250  or  more.  For  places  of  3  or  more  acres,  no  minimum 
J  "'"ly  of  agricultural  production  was  required  for  purposes  of 
for  places  of  under  3  acres  all  the  agricultural  prod- 


'"umeratjo 


ucts  valued  at  $250  or  more  may  have  been  for  home  use  and 
not  for  sale.  The  only  reports  excluded  from  the  tabulations 
were  those  taken  in  error  and  those  with  very  limited  agricultural 
production,  such  as  only  a  small  home  garden,  a  few  fruit  trees, 
a  very  small  Rock  of  chickens,  etc.  In  1945.  reports  for  places 
of  3  acres  or  more  with  limited  agricultural  operations  were  re- 
tained if  there  were  3  or  more  acres  of  cropland  and  pasture,  or 
if  the  value  of  products  in  1944  amounted  to  $150  or  more  when 
there  were  less  than  3  acres  of  cropland  and  pasture. 

The  definition  of  a  farm  in  the  1920  and  1910  Censuses  was 
similar  tn  that  used  from  1925  to  1940  but  was  stmiewhat  mure 
inclusive.  In  those  years  farms  of  less  than  3  acres  with  products 
valued  at  less  than  $250  were  to  be  included  provided  they  re- 
quired the  continuous  services  of  at  least  one  person. 

Ill  the  definition  for  1900,  there  were  no  acreage  or  value  of 
production  limits.  Market,  truck,  and  fruit  gardens,  orchards, 
nurseries,  cranberry  marshes,  greenhouses,  and  city  dairies  were 
to  be  included  provided  the  entire  time  of  at  least  one  person 
was  devoted  to  their  care.  For  1890,  1880,  and  1870,  no  tract 
of  less  than  3  acres  was  to  be  reported  as  a  farm  unless  $500  worth 
of  produce  was  actually  sold  from  it  during  the  year.  Fur  1860, 
no  definition  was  given  the  enumerators.  In  the  Census  of  1850. 
no  acreage  qualification  was  given  in  the  definition,  but  there  was 
a  lower  limit  of  $100  fur  value  of  products. 

Land  in  farms. —  For  1954,  the  land  in  each  farm,  that  is  the 
land  under  the  control  of  each  farm  operator  or  partnership,  was 
determined  by  ask'ng  the  number  of  acres  owned,  the  acres  rented 
from  others  or  worked  on  shares  for  others,  and  the  acres  rented 
to  others  or  worked  on  shares  by  others.  The  acres  in  the  furm 
were  obtained  by  adding  the  acres  owned  and  acres  rented  from 
others  or  worked  on  shares  for  others,  and  subtracting  the  acres 
rented  to  others  or  worked  on  shares  by  others  In  case  of  » 
managed  farm,  the  person  -n  charge  was  asked  the  total  acreage 
managed  for  his  employer.  The  acreage  that  was  rented  to  others 
or  cropped  by  others  was  subtracted  from  the  total  managed 
acreage 

The  acreage  designated  "land  in  farms"  includes  considerable 
areas  of  land  not  actually  under  cultivation  and  some  land  not  used 
for  pasture  or  grazing  All  woodland  and  wasteland  owned  by 
farm  operators,  or  included  in  tracts  rented  from  others,  is  in- 
cluded as  land  in  farms  unless  such  land  was  held  for  other  than 
agricultural  purposes,  or  unless  the  acreage  of  such  land  held  by 
a  farm  operator  was  unusually  large.      If  a  place  had  1,000  or  more 
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acres  of  land  not  being  used  fur  agricultural  purposes,  and  less 
than  10  percent  of  the  total  acreage  in  the  place  was  used  for 
agricultural  purposes,  the  nonagricultural  land  in  excess  of  the 
number  of  acres  used  for  agricultural  purposes  was  excluded  from 
the  farm  area  In  applying  this  rule,  land  used  for  crops,  for 
pasture  or  grazing,  and  land  rented  to  others  wa.^  considered  to  be 
land  used  for  agricultural  purposes.  On  the  other  hand,  in  these 
large  tracts,  land  was  considered  to  t)e  nonagricultural  when  it  was 
woodland  not  pastured  or  wasteland. 

Except  for  open  range  and  grazing  land  used  under  Government 
permit,  all  grazing  land  was  to  be  included  as  land  in  farms.  Land 
used  rent  free  was  to  be  included  as  land  rented  from  others 
Grazing  lands  operated  by  grazing  associations  were  to  be  reported 
ill  the  name  of  the  manager  in  charge. 

All  land  in  Indian  reservations  used  for  growing  crops,  or  for 
grazing  livestock,  was  to  be  included  as  farm  land.  Land  in  Indian 
reservations,  nut  reported  by  individual  Indians  or  not  rented  to 
non-Indians,  was  to  be  reported  in  the  name  of  the  cooperative 
group  using  the  land.  Thus,  in  some  instances,  the  entire  reserva- 
tion was  reported  as  one  farm. 
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Table  l.-TENURE  CLASSES  INCLUDED  IN    PHE  REPORTS  FOR  EACH  CENSUS,  WITH  THE  NUMBER  OF  FARMS  IN  EACH 

CLASS:   1880  TO  l%t 


19V 

1950 

1945 

1940 

1935 

1930 

1925 

1920 

1910 

1900 

1890 

laao 

Pull  owners 
2,736,951 

Full  owners 
3,089,583 

Full  owners 
3,301,361 

Full  owners 
3,084,138 

Full  owners 
3,210,224 

Full  owners 
2,911,644 

Full  owners 
3,313,490 

Owners 
owning 
entire   farm 
3,366,510 

Owners 
owning 
entire  f  an»^ 
3,354,897 

(^ners 

3,148,648 

Owners  an) 

tenants' 

53,299 

Cullivateil 
by  owners 
3,269,728 

Cultivate) 
by  owntra 

Part  owners 
956,933 

Part  owners 
82<l,923 

Part  owners 
660,502 

Part  owners 
615,039 

Part  owners 

688,867 

Part  owners 
656,750 

Part  owners 
554,842 

Owners  hiring 
additional 
land 
558,580 

Owners   rent- 
ing addi- 
tional land 
593,825 

Part  owiKrs 
451,376 

2,984,X6 

MMisgtrs 
20,647 

Managers 

23,527 

Managers 
38,885 

Managers 
36,351 

Managers 
48,10; 

Managers 
55,889 

Managers 
40,700 

Managers 
68,449 

Managers 
58,104 

Managers 
59,085 

kll  tenants 
1,167,885 

All  tenants 
1,4a, 129 

AJl   tenants 
1,858,«1 

All   tenants 
2,361,271 

All  tenants 
2,865,155 

All   tenants 
2,664,365 

All   tenants 
2,462,508 

All  tenants 
2,454.804 

All  tenants 
2,354,67b 

Tenants 
2,024,964 

Rented 
1,294,9U 

Rentad 
1,024,601 

954 
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Table  3.-NUMBER  OF  FARMS,  BY  COLOR  AND  TENURE   OF 

[Data  for   1954  ar»  baasd  on  report*  for  only  a  SB^le  of 


Color  and  tenure 
of  operator 


All  farm 
operators 

Full  owners 

Part  owners 

Managers 

All  tenants 

Cash 

Share -cash.. . 
Crop-ahare.. . 
Uvestock- 

ahare 

Croppers* 

Other 

Unspecified^ , 

White,    total 

FXill  owners. . 
Part  owners. . 

Managers 

All  tewnta.. 

Cash 

Share -cash 
Crop-ahare 
Livestock- 
share  .... 
Croppers*. 

Other 

<Inep«:lflad 

Ncnwhlte,    total. 

Full  owners . . 

Part  owners . . 

Managers 

All  teiuata.. 

Caah 

Share -caah 
Crop-ahare 
Llveatock- 

ahare 

Croppers*. 

Other 

l>Mt«:lfled 


Niiinber  of  farms 


4,783,021 
2,744,708 
868,180 
20,894 
1,149,239 
160, Ul 
165,241 
327,261 

111,154 
267,662 
52,669 
65.121 
4,301,420 
2,604,730 
8U,1L2 
20,236 
862,342 
130,737 
161,571 
255,787 

109.543 
107,410 
40,842 
56,446 

481,601 
U9,978 
54,068 
658 
286,897 
29,394 
3,670 
71,474 

1,611 

160,246 

11,827 

8,675 


5,382,162 

3,089,583 

824,923 

23,527 

1,444,129 
212,790 
193,109 
419,740 

115,277 

346,765 

48,071 

108, 37^ 

4,801,243 

2,936,122 

769, 573 

23,056 

1,072,492 

171,375 

187,114 

321,413 

113,442 
U8,708 
36,333 
94,107 

580,919 
153,461 
55,350 
471 
371,637 
41,415 
5,995 
98,327 

1,83* 
198,057 
11,738 
U.,2T0 


5,859,169 

3,301,361 

660,502 

38,885 

1,858,421 

402,175 

U7,858 

I     694,928 

446,556 

I      176,904 

5,169,954 
3,126,212 
629,734 
38,263 
1,375,745 
326,787 
132,302 

I     597,614 

176,260 
I      142,782 

689,215 
175,149 
30,768 
622 
482,676 
75,388 
5,556 


270,296 
34,122 


6,096,799 

3,084,138 

615,039 

36,351 

2,361,271 

514,438 

278,605 

815,799 

541,291 
211,  U8 

5,377,728 

2,916,5b2 

581,517 

35,634 

1,844,015 

444,205 

271,597 

722,726 

242,173 
163,314 

719,071 
167,576 
33,522 
717 
517,256 
70,233 
7,008 

93,073 

299,118 

47,824 


6,812,350 

3,210,224 

688,867 

48,104 

2,865,155 

(NA) 

(MA) 

(HA) 

716,256 

(NA) 

5,956,795 

3,036,910 

650,787 

46,914 

2,222,184 

(NA) 

(NA) 

(NA) 

347,848 

(KA) 

855,555 

173,314 

38,080 

1,190 

642,971 

(NA) 

(NA) 

(NA) 

368,408 
(NA) 


6,288,648 

2,911,644 

656,750 

55,889 

2,664,365 

489,211 

(NA) 

(NA) 

776,278 
(NA) 

5,372,578 

2,752,787 

612,887 

52,767 

1,954,137 

387,834 

(NA) 

(NA) 

383,381 

(NA) 

916,070 
158,857 
43,863 
3,122 
710,228 
101,376 
(NA) 

(NA) 

392,897 

(NA) 


6,371,640 

3,3U,490 

554,842 

40,700 

2,462,608 

393,452 

(NA) 

(MA) 

623,058 
(NA) 

(') 
(') 

(  ) 
<  ) 
(') 
(NA) 


278,736 
(NA) 

(') 
(') 
(') 

(') 
(NA) 

(NA) 
(NA) 


6,448,343 

3,366,510 

558,580 

68,449 

2,454,804 

'480,009 

127,822 

1,117,721 

561,091 

'168,161 

5,498,454 

3,174,109 

517,759 

66,223 

1.740,363 

'373,835 

119,395 

936,564 

227,378 
'83,191 

949,889 

192,401 

40,8a 

2,226 

714,441 

'106,174 

8,427 

181,157 

333, 7U 
'84,970 


6,361,502 

3,354,897 

593,825 

58,104 

2,354,676 

'712,294 

128,466 


1,399,923 

'1U,993 

5,440,619 
3,159,088 
548, 4U 
56,560 
1,676,558 
'447,851 


1U,843 


'88,492 

920,883 
195,809 
45,412 
1,544 
678,118 
'264,443 
U,623 


'25,501 


5,737,372 

3,201,947 

451,376 

59,085 

2,024,964 

'751,665 


(NA) 

4,969,608 

3,025,931 

420,875 

57,261 

1,465,541 

'477,002 


988,539 


(NA) 

767,764 
176,016 
30,501 
1,824 
559,423 
'274,663 


(NA) 


1,294,913 
'454,659 


(NA) 


(MA) 
(MA) 
(NA) 
(NA) 
(NA) 
(NA) 

(NA) 
(NA) 


(NA) 
(NA) 
(NA) 
(NA) 
(NA) 
(NA) 

(NA) 


(NA) 


1,024,601 
'322,357 


'702,244 


(NA) 
(NA) 
(NA) 
(NA) 
(NA) 
(NA) 

(NA) 
(NA) 


(NA) 
(NA) 
(NA) 
(NA) 
(NA) 
(NA) 


(NA) 


1950-1954    1945-1950     1940-194} 


-599,141 
-344,875 
43,257 
-2,633 
-294,890 
-52,659 
-27,868 

-92,479 

-4,123 

-79,103 

4,598 

-43,256 

-499,823 

-331,392 

44,539 

-2,820 

-210,150 

-40,638 

-25,543 

-65,626 

-3,899 

-il,292 

4,509 

-37,661 

-99,318 
-U,483 
-1,282 

lff7 
-84,740 
-12,021 
-2,325 
-26,8531 

-2241 


-477,007 
-211,778 
164,421 
-15,358 
-4U,292 
-189,385 
55,251 

-159,911 
-99,791 
-20,456 
-368,711 
-190,090 
U9,839 
-15,207 
-303,253 
-155,412 
54,812 
-162,759 

-27,552 
-12,342 

-108,296 

-21,688 

24,582 

-151 

-1U,039 

-33,973 

439 

2,848 
-72,239 

-8,114 


7,630 
7,223 
5,463 
2,534 
2,850 


.K-^?^    .?!!  i~J*"  '   "■""'^'«  rentera   (renters  paying  a  filed  quantity  of  products)  lor  the  North  and  the  West  were  Included  with  ■"Cash  tenants,"  and  those  for 

the  south  with  "Other  tenanta";   for  1910,   standing  renters  were  Included  with  "Cash  tenants"  for  all  States;    for  1900,   standing  renters  and  unspecified  tenants  were  Included 
Jl---!!TiTA  .     ,i!?^  1^  i^^A^S^^J*""**     *"  classified  as  either  renting  for  filed  money  rental  or  for  share  of  products.     See  Table  1.  'in  determining   increase  or 

o!!r!^     1910  to  1920,    the  27,072  white  and  the  77,924  nonwhlte  standing  renters  reported   for  the  South  for  1920  were  included  with  cash  tenanta,   since  the  1910  figures  for 
«l»h  tananu  Include  standing  rentara.     See  Footnote   1.  Ha  determining  Increase  or  decrease  1900  to  1910,   other  and  unspecified  tenants  for  1910  were  included  with  cash  ten- 

•n»,   auice  tha  1900  figures  for  caah  tenants  Include  unspecified   tenants.     See  Footnote  1.  *South  only.     See  teit.  'Available  for  the  South  only. 
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GENERAL  REPORT 


NUMBER  OF  FARM   OPERATORS,  BY  TENURE,  AND   PERCENT  OF  TENANCY,   FOR  THE  UNITED  STATES  AND  REGIONS 

1880-1954 


UNITED  STATES 

0  I 

1954 


MILLIONS  OF  OPERATORS 


THE  NORTH 


£121223 ^Ul-L    OWNERS 


YA^yyyi  PART  OWNERS 


J  MANAGERS 


[PERCENT  OF  TENANCY 


PART  IV 
Page  1 


LAND   IN  FARMS.  BY  TENURE  OF  OPERATOR,  FOR   THE   UNITED  STATES.    1954 


ALL  TENANTS   16 6 X 
192,571^65  ACRES 


MANAGERS  8  6%-^ 
99,845.547  ACRES 


FULL  OWNERS  34  2X 
395,544,319  ACRES 


PART  OWNERS  40  6  % 
470.229,980  ACRES 


PART  IV 
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COLOR,  RACE,  AND  TENURE  OF  FARM  OPERATOR 
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1              All  r&TD 

J                     op«ratora 

..19^U... 

U,  783,  021 

1,160,01.3,651. 

3,628,328 

722,721,2k3 

(HA) 

2,027,963 

k06,065,576 

(HA) 

20,89k 

105,7k8,2U6 

10O,0O2,8»5 

63k, 7k5 

7k,511,ai 

1950... 

5,382,162 

1,158,565,852 

3, 911., 506 

717,505,601. 

(HA) 

2,269,052 

klO,Q25,77'? 

(HA) 

23,527 

109,880,099 

105,2U1,267 

713,60k 

78,8k5,6?3 

1915... 

5,859,169 

1,11.1,615,3614 

(NA) 

(HA) 

60k, 617, Oil 

(HA) 

(HA) 

k30,6-:,551 

(HA) 

HA) 

106,371,806 

(HA) 

(HA) 

19''0... 

6,096,799 

1,060,852,371. 

(HA) 

(HA) 

526,737,k55 

(HA) 

(HA, 

k67,58k,802 

JHA) 

HA) 

66,530,117 

(■A) 

(HA) 

. 

1935... 

6,812,350 

1,0514, "^15, Ul 

(HA) 

(HA) 

522,680,922 

(IW) 

(HA) 

k71,169,92<; 

(HA) 

HA) 

60, 66k, 260)         JHA) 

HA) 

J 

1930... 

6,288,61.8 

986,771,016 

(HA) 

(HA) 

k93, 197,690 

(HA) 

(HA) 

k31,587,k2l4 

HA) 

(HA) 

6l,9e5,90el         (HA) 

(HA) 

j 

1925. . . 

6,371,61.0 

9214,319,352 

(HA) 

(HA) 

519,99k, 786 

(HA) 

(HA) 

361,227,62c 

(HA) 

HA) 

k3,096,9k6 

HA 

■A) 

!       Full  ovnare 

..195''... 

2, 71.1., 706 

397,2114,1.78 

2,7l.U,706 

kk2, 792, 1.35 

397,21k, 1.78 

10,5kk 

1,629,957 

HA) 

(HA) 

xxxJ    k96.666 

k7, 207, 91k 

1950... 

3,089,583 

1.18,970,081 

3,069,583 

k68,335,392 

kl8,970,081 

XXX 

HA) 

>A) 

5k8,aik 

k9,365,3U 
(HA) 

191.5... 

3,301,361 

1412,357,893 

3,301,361 

(HA) 

kl2,  357,893 

(«A) 

(IW) 

HA) 

HA) 

rrw 

(HA) 

19U0... 

3, 081., 138 

382,098,U2l4 

3, 06k, 138 

(HA) 

382,096,1.21. 

(KA) 

«A) 

XEX 

HA) 

HA) 

(lAl 

(■A) 

1935... 

3,210,221. 

390,977,830 

3,210,22k 

(HA) 

390,977,630 

(HA) 

HA) 

XXX 

HA) 

HA) 

zxxl          (ha) 

HA) 

1930. . . 

2,911,61.1. 

372,141.9,663 

2,911,6kk 

(HA) 

372,kk9,683 

(HA) 

(«A) 

XX3 

(HA) 

HA) 

HA 

■A) 

1925... 

3,313,1.90 

I4I9, 141.5,827 

3,313,k90 

(HA) 

kl9,kk5,627 

(HA) 

(HA) 

ZXX 

(HA) 

(HA) 

zrt 

(ha) 

(HA) 

Pirt  cwnera 

.195''... 

868,180 

1.72, 1.61.,  63  5 

868,180 

277,233,71.3 

(HA) 

666,180 

212,262,156 

w 

HA) 

W 

XXI 

92, '90 

17,031,26k 

1950... 

821., 923 

U22, 391.,  1.76 

621.,  923 

2k9,170,212 

(ha) 

a2k,923 

195,956,Ok6 

(HA) 

HA) 

(HAJ 

XLbX 

121,980 

22,731,782 

19''5. . . 

660,502 

371,251,1.83 

660,502 

(HA) 

192,259,118 

660,502 

«A) 

176,992,365 

HA) 

HA) 

(HA) 

(HA) 

19U0... 

615,039 

300,325,307 

615,039 

(HA) 

lkk,639,031 

615,039 

«A) 

155,686,276 

HA) 

HA) 

xix; 

(ha) 

(HA) 

1935... 

688,867 

266,070,711. 

688,867 

(HA) 

131,703,092 

686,867 

HA) 

13k,  367, 622 

HA) 

(HA) 

(HA) 

(HA) 

1930... 

656,750 

21.5,926,107 

656,750 

(HA) 

120,71.8,007 

656,750 

lA) 

125,178,100 

HA) 

HA) 

XXX 

HA) 

(ha) 

1925... 

551.,  81.2 

196,889,692 

55k, 8k2 

(HA) 

10O,5k8,959 

55k, 8k2 

HA) 

96,3ko,733 

HA) 

(HA) 

(ha) 

(HA) 

Hanaeere 

.19514... 

20,891. 

100,002,885 

(HA) 

(HA) 

IXI 

(HA) 

■A) 

III 

20,89k 

105, 7k8, 21.6 

100,002,865 

3,359 

5,7k5,36l 

1950... 

23,527 

105,21.1,267 

(HA) 

(HA) 

IIX 

lA) 

»A) 

rrw 

23,  V7 

109,880,099 

105, 2H,  267 

3,889 

k,6je  832 

19''5... 

38,885 

106,371,802 

(HA) 

(HA) 

XXX 

(HA) 

HA) 

rrw 

38,865 

(HA) 

'106,371,802 

(HA) 

HA) 

19lt0... 

36,351 

66,530,117 

(HA) 

(HA) 

m 

(HA) 

■A) 

rrw 

36,351 

(HA) 

66,530,  U7 

HA) 

HA) 

1935... 

1.8,101. 

60,661., 260 

(HA) 

(lU) 

ZXX 

(HA) 

«A) 

rrw 

k8,10k 

(HA) 

60,66k, 260 

(HA) 

HA) 

1930... 

55,889 

61,965,902 

(HA) 

(HA) 

XXX 

(HA) 

lA) 

XXX 

55,889 

(HA) 

61,965,902 

(HA) 

HA) 

1925... 

1.0,700 

1.3,096,91.6 

(M) 

i»A) 

XXX 

(HA) 

(«A) 

XXI 

kO,700 

(HA) 

k3,096,9k6 

(ha) 

HA) 

j         AU    tMKUlt. 

.195k... 

1,11.9,239 

190,361,856 

15,W.0 

2,695,065 

XXX 

l,lk9,239 

192,193,k63 

190,361,856 

(HA) 

(HA) 

XXI 

k2,330 

k, 526,672 

1950. . . 

1,1. 1.1., 129 

211,960,028 

XXX 

zxx 

XXI 

l,kkk,129 

211,069,726 

2U, 960, 028 

HA) 

HA) 

XXX 

38,981 

2,109  696 

19''5... 

1,85s,  1.21 

251, 631.,  186 

(HA) 

(HA) 

rrw 

l,858,k21 

HA) 

251,63k, 186 

(HA) 

HA) 

rrw 

(HA) 

HA) 

19I4O. . . 

2,361,271 

311,898,526 

(HA) 

(HA) 

ZXX 

2,361,271 

i«A) 

311,896,526 

(HA) 

HA) 

XXX 

HA) 

HA) 

1935... 

2,865,155 

336,802,307 

(iw) 

(»A) 

XXX 

2,865,155 

(HA) 

336,802,307 

(HA) 

HA) 

rrw 

(ha) 

■A) 

1930. . . 

2, 661.,  365 

306,1.09,321. 

(HA) 

(lA) 

rrw 

2, 66k, 365 

(OA) 

306,k09,32k 

HA) 

HA) 

rrw 

(HA) 

■A) 

1925... 

2,U62,608 

261., 886, 887 

(HA) 

(ha) 

XXX 

2,k62,6oe 

(HA) 

26k, 886,8*7 

(HA) 

HA) 

ua 

(■A) 

(HA) 

CMh 

.1951.... 

160,131 

36,959,882 

2,693 

659,513 

XXX 

160,131 

37,658,727 

36,959,882 

(HA) 

HA) 

XXX 

9,638 

1,358,356 

1950... 

212,790 

1.2,203,019 

xzz 

xo 

XXX 

212,790 

k2, 929, 02k 

k2, 203, 019 

HA) 

HA) 

zxx 

10,328 

726,005 

Sharo-cAab. . . 

.195k... 

165,21.1 

1.6,210,227 

3,703 

623,257 

IXX 

165,2l4l 

U6,kO9,890 

k6,210,227 

■A) 

HA) 

XZX 

C,k33 

822,920 

1950. . . 

193,109 

1.8,690,162 

ID 

m 

XIX 

193,109 

k8, 951, 038 

k8, 690, 162 

(HA) 

(HA) 

XII 

k,l69 

260,876 

Crop-ehar*.. . 

.195k... 

327,261 

53,967,1.1.9 

k,615 

811,191 

xn 

327,261 

5k,kl6,0k0 

53,9e7,kk9 

HA) 

(HA) 

xn 

Ik, 061 

1,239,782 

1950... 

1.19,71.0 

58,701,053 

m 

xn 

m 

kl9,7kO 

59,212,151 

58,701,053 

HA) 

HA) 

xxz 

12,365 

511,098 

UTB»tock-«»i«-e  195U. . .  1 

111,151. 

29,676,060 

1,552 

229,639 

ZZX 

111,15k 

29,776,k77 

29,676,060 

HA) 

HA) 

rrw 

3,0k8 

330,036 

1950... 

115,277 

28,097,755 

m 

xxz 

XXZ 

115,277 

28,170,896 

26,097,755 

HA) 

HA) 

XXZ 

1,788 

73,  in 

Cropv«rB  K. .. 

.1951.... 

267,662 

9,1.12,81.1 

801. 

56,091 

ZXX 

267,662 

9,k99,353 

9,kl2,8kl 

(HA) 

(HA) 

xzx 

2,k60 

lk2,603 

1 

1950... 

31.6,765 

li4,166,lW 

m 

nx 

XXX 

3k6,765 

Ik, 297, 191 

Ik,l66,lk8 

(ha) 

(HA) 

XEI 

3,k35 

131, OkJ 

Othor 

.195k... 

52,669 

5,311,200 

773 

12k,  396 

ZXX 

52,669 

5,k41,038 

5,3U,200 

HA) 

(HA) 

xn 

2,961 

25k,  23* 

1950... 

1.5,071 

5,395,127 

xxz 

XXX 

rrt 

k8,071 

5,500,8k2 

5,395,127 

IHA) 

HA) 

rrr 

2,298 

105,715 

Uaapeclfled.. 

.1951.... 

65,121 

8, 801., 177 

1,100 

190,976 

xn 

65,121 

8,991,938 

8, 80k, 177 

iHA) 

HA) 

XXX 

3,709 

378,739 

1 

1950. . . 

106,377 

Ik,  706, 764 

xxi| 

XXX 

xzx 

106,377 

15,008,58* 

Ik, 706, 76k 

(HA) 

(HA) 

XXX 

k,60li 

301,820 

1           NA    Not  available, 
only.     See  teit. 
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FILED 

JAN  3  0  i959 


No.  15,950 

United  States  Court  of  Appeals 

For  the  Ninth  Circuit 


BiDART  Bros.,  a  corporation, 


Appellant, 


vs. 


United  States  of  America, 


Appellee. 


Appeal  from  the  United  States  District  Court  for  the 

Southern  District  of  California, 

Northern  Division. 

Honorable  Gilbert  H.  Jertberg,  Judge. 
APPELLANT'S  PETITION  FOR  A  REHEARING. 


Conron,  Heard  &  James, 
Calvin  H.  Conron,  Jr., 

7  Haberfelde  Building  Arcade, 
Bakersfield,  California, 

Attorneys  for  Appellant 
and  Petitioner. 


RECEIVED 

JAN  3  0  1959 

EAUU  P.  O'BRIEN 
CLERH 


PCMNAU-WALaH    PHINTINB    CO..   BAN    rRANCIBCO 


United  States  Court  of  Apf>ea!s 
For  the  Ninth  Circuit 


Ux 


APPELLOTT'S  PETinOV  ¥Ok  A  RtME^RINCL 


Jo  f  A^  Eomomble  Chief  Jmdge,  amd  to  the  HamarmUU 

AssoaaU  Jmdges  of  the  Umited  Staie»  Comrt  of 

Appeals  for  the  Kinth  Ciremt: 

Comes  now  appelant,  Bidait  Broa^  a  eorporatiany 

and  respeetfuIlF  petitkHis  the  above  entitled  Court 

for  a  rehearing  and  a  reeandderatkn  of  its  opimon 

in  the  abore  matter,  rendered  January  7, 1969. 

The  leascm  for  this  mgcnt  reqaest  is  that  the  en- 
tire opimon  is  based  upon  an  erroneous  pFemtse,  and 
th^  eonduskm  reached  is  as  erroneous  as  the  prwnMw> 
upon  wfaieh  it  is  baaed,  namely,  tibat  tiieie  is  a  noeca- 
Htj  for  a  new  and  further  definition  of  ''land". 

This  term  is  one  of  tibe  most  eommonly  undexstnod 
and  least  eonfnang  words  in  the  English  lang:uageL 


Land  is  the  solid  substance  of  the  earth  as  dis- 
tinguished from  the  atmosphere  and  the  liquid  por- 
tion thereof,  to-wit,  water.  To  pose  the  question  "Is 
a  "leasehold'  land?"  is  to  create  an  artificial  absurd- 
ity. The  answer  is  obviously  "Xo".  A  leasehold 
is  one  method  of  teniuT  by  which  land  is  commonly 
held.  Neither  is  a  "fee  simple"  land.  It  is  another 
method  of  tenui^e  by  which  "land"  is  held. 

The  plain  language  of  the  statute  itself  excludes 

the  idea  of  one  form  of  tenure  being  preferred  to 

another,  in  the  following  language: 

"In  the  case  of  an  imharvested  crop  on  land  used 

in  the  trade  or  business  and  held  for  more  than 

six  months  ..."  ■ 

I? 

It  is  the  six  months  holding  time  that  has  been 
adopted  by  CongTess  as  a  breaking  point  between 
short  and  long  term  capital  gains,  and  it  has  appUed 
this  breaking  point  to  real  property  and  to  personal 
property  alike.  The  opinion  in  its  present  form  en- 
tirely overlooks  this  basic  premise.  The  opinion  sug- 
gests that  taxation  as  capital  gains  is  not  a  matter  of 
right  but  of  gi'ace.  True.  But  the  Legislature  has 
extended  the  grace  in  the  language  it  has  used. 

It  is  suggested  that  an  affii'mative  statement  by 
Congri'ess  is  needed  to  include  imharvested  crops 
STfown  on  land  held  imder  lease.  The  answer  to  this 
contention  is  that  Congi'ess  has.  in  the  language  it  has 
used,  done  exactly  that.  As  noted  in  the  Corn  Prod- 
ucts case  cited  in  the  opinion,  the  recent  extensions  to 
Section  117  of  the  old  Act  pertaining  to  capital  gains 
were  basically  designed  to  relieve  taxpayers  who  sell 


their  business  of  harsh  and  extreme  tax  burdens.  This 
basic  premise  applies  with  equal  force  to  unharvested 
crops  growing  upon  land  held  under  tenure  and  land 
held  under  fee  title. 

Several  questions  are  posed  on  page  5  of  the 
opinion : 

First,  did  Congress  without  question  intend  to  per- 
mit the  sale  of  unharvested  crops  growing  on  any 
leasehold  i  The  answer  is  that  Congress  intended  un- 
harvested crops  to  be  accorded  capital  gains  treat- 
ment if  the  land  was  held  more  than  six  months.  Con- 
gress did  not  differentiate  between  the  value  of  the 
unharvested  crops  and  the  value  of  the  right  to  hold 
the  land,  if  it  was  held  more  than  sLx  months. 

The  horrible  example  set  forth  in  footnote  6  is  not 
in  point.  A  farmer  who  owns  his  land  and  then  leases 
it  and  sells  the  unharvested  crop  is  not  disposing  of 
his  entire  interest  in  the  land,  which  is  the  situation 
where  a  lessee  farmer  goes  out  of  the  farming  busi- 
ness and  disposes  of  it  in  its  entirety. 

There  is  no  danger  in  an  owner-lessee  subterfuge. 
Sight  should  not  be  lost  of  the  fact  that  after  the 
sale  of  the  unharvested  crop  the  purchaser  will  have 
further  operations  in  connection  with  the  crop,  to 
bring  it  to  maturity,  and  when  the  crop  is  harvested 
and  sold  then  a  transaction  imder  the  category  of 
ordinary  income  will  in  all  cases  eventually  come  to 
pass. 

It  may  well  be  that  Congress  may  choose  to  dve 
further  consideration  to  the  language  of  Section  117 


(j)  (3)  and  to  be  more  specific  in  defining  the  trans- 
actions to  which  the  section  applies.  In  its  present 
form,  however,  the  clear  and  miequivocal  language  of 
the  section  includes  every  form  of  land  holding  that 
has  been  in  existence  for  more  than  six  months. 

Finally,  the  opinion  in  its  present  form  is  in  viola- 
tion of  Article  I,  Section  8,  subdivision  (1)  of  the 
Constitution  of  the  United  States,  which  requires  all 
taxes,  duties,  imposts  and  excises  shall  be  uniform 
throughout  the  United  States.  The  result  of  this 
opinion  is  a  total  lack  of  uniformity  in  the  treatment 
of  miharvested  crops,  with  the  result  that  60%  of 
farmers  growing  unharvested  crops  are  denied  capi- 
tal gains  treatment  on  the  crops  in  the  case  of  sales 
of  their  farms  and  crops,  while  30%  plus  are  afforded 
the  special  privilege  of  long  term  capital  gain  treat- 
ment. 

The  decisions  are  legion  to  the  effect  that  it  is  un- 
constitutional to  discriminate  between  persons  on  the 
basis  of  race,  creed  or  color. 

It  is  equally  unconstitutional  to  discriminate  be- 
tween persons  on  the  basis  of  tenure. 

For  the  foregoing  reasons  a  reconsideration  of  this 
problem  is  respectfully  urged. 

Dated,  Bakersfield,  California, 
January  28,  1959. 

CoN'RON,  Heard  &  Ja:mes, 
By  Calvix  H.  Cokrox,  Jr., 
Attorneys  for  Appellant 
and  Petitioner. 


CZETIFICArE:  OF  CorxsEL. 
I  hereby  certify  that  I  am  of  counsel  for  appeUant 
and  petitioner  in  the  above  entitled  cause  and  that  in 
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JURISDICTION  OF  UNITED  STATES 
COURT  OF  APPEALS 

This  case  is  an  appeal  from  an  order  of  the  United 
States  District  Court  for  the  District  of  Oregon  denying 
appellant's  petition  for  a  writ  of  habeas  corpus.  The 
Honorable  William  G.  East  granted  a  certificate  of 
probable  cause  to  permit  an  appeal  from  the  order  of 
denial.  Title  28  U.S.C,  §  2253,  confers  jurisdiction  upon 
this  court  to  review  the  order  of  denial. 

JURISDICTION  OF  THE  UNITED  STATES 
DISTRICT  COURT 

The  appellee  challenges  the  jurisdiction  of  the  United 
States  District  Court  to  entertain  appellant's  petition 
on  the  ground  of  appellant's  failure  to  exhaust  state 
remedies. 

The  following  facts  are  pertinent  to  the  question  of 
the  exhaustion  of  state  remedies  [see  paragraphs  IX  and 
X  of  appellant's  petition  and  exhibits  annexed  to  petition, 
Tr.  ll: 

1.  May  7,  1952,  appellant  convicted  under  sec- 
tion 23-1034,  O.C.L.A.  (infra,  p.  10)  in  the  Circuit 
Court  of  the  State  of  Oregon  for  Klamath  County  of 
the  crimes  of  contributing  to  the  delinquency  of  three 
minor  children. 

2.  May  22,  1957,  appellant's  habeas  corpus  pro- 
ceedmg  in  the  Marion  County  Circuit  Court  challeng- 
ing aforesaid  convictions  dismissed. 

3.  No  appeal  taken  from  this  order  of  dismissal 


4.  Petition  for  writ  of  habeas  corpus  filed  in 
Oregon  Supreme  Court. 

5.  June  5,  1957,  Oregon  Supreme  Court  denied 
this  petition  without  opinion. 

STATEMENT  OF  THE  CASE 

In  this  appeal  from  a  denial  of  a  petition  for  a  writ 
of  habeas  corpus  the  following  federal*  questions  are 
raised: 

1.  Did  appellant  exhaust  his  state  remedies? 

2.  Does  section  23-1034,  O.C.L.A.,  violate  the 
equal  protection  clause  of  the  Fourteenth  Amendment 
to  the  United  States  Constitution  by  delegating  to 
the  district  attorney  or  grand  jury  the  power  to  de- 
cide whether  a  case  should  be  prosecuted  as  for  a 
felony  or  as  for  a  misdemeanor? 

3.  Is  section  23-1034,  O.C.L.A.,  sufficiently  defi- 
nite to  satisfy  the  due  process  clause  of  the  Fourteenth 
Amendment  to  the  United  States  Constitution? 

4.  Does  section  23-1034,  O.C.L.A.,  violate  the 
equal  protection  clause  of  the  Fourteenth  Amendment 
to  the  United  States  Constitution  by  reason  of  the 
fact  that  the  court  has  the  discretion  after  conviction 
to  (a)  fine  or  (b)  imprison  in  the  county  jail  or  (c) 
impose  both  such  fine  and  imprisonment  or  (d) 
punish  by  imprisonment  in  the  Oregon  State  Peni-^ 
tentiary? 

SUMMARY  OF  ARGUMENT 

I 

Appellant  failed  to  exhaust  his  available  state  reme 
dies  and  therefore  United  States  District  Court  did  not 
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have  jurisdiction  of  appellant's  petition  for  a  writ  of 
habeas  corpus. 

Point  and  Authorities  1 

A  federal  court  may  not  grant  a  writ  of  habeas  corpus 
to  a  state  prisoner  unless  the  prisoner  has  availed 
himself  of  one  of  the  corrective  processes  available  in 
the  courts  of  the  state. 

United  States  v.  Fay,  248  F.  (2d)  520  (2nd  Cir 
1957) 


Point  and  Authorities  2 

After  the  dismissal  of  a  writ  of  habeas  corpus  by  the 
Marion  County  Circuit  Court,  the  only  corrective 
process  available  in  Oregon  is  an  appeal  from  the 
order  dismissing  the  habeas  corpus  proceedings. 

ORS  34.710 

Wix  V.  Gladden,  204  Or.  597,  284  P.  (2d)  356  (1955) 


Point  and  Authorities  3 

Since  the  appellant  failed  to  appeal  to  the  Oregon 
Supreme  Court  from  the  dismissal  by  the  Oregon 
Circuit  Court  of  appellant's  writ  of  habeas  corpus, 
appellant  is  precluded  from  prosecuting  habeas  corpus 
m  the  federal  courts. 

Daniels  (Brown)  v.  Allen,  344  U.S.  443    73  S  Ct 
397,  97  L.Ed.  469  (1953)  '  '     ' 


II 

Section  23-1034,  O.C.L.A.,  does  not  violate  the  equal 
protection  clause  of  the  Fourteenth  Amendment  to  the 
United  States  Constitution  by  granting  discretion  to  the 
grand  jury  or  district  attorney  to  prosecute  as  for  a 
felony  or  a  misdemeanor. 

Point  and  Authorities  1 

Under  Oregon  law  whether  a  crime  is  a  felony  or  a 
misdemeanor  is  determined  by  the  punishment  au- 
thorized to  be  imposed. 

United  States  Constitution,  Fourteenth  Amend- 
ment 

Title  28,  U.S.C,  §  2241 

Oregon  Constitution,  Article  III,  section  1 

§  23-101,  O.C.L.A. 

§  23-102,  O.C.L.A. 

§  23-103,  O.C.L.A. 

§  23-1034,  O.C.L.A. 

Andrews  v.  Swartz,  156  U.S.  272,  15  S.Ct.  389,  39 
L.Ed.  422 

State  V.  Pirkey,  203  Or.  697,  281  P.  (2d)  698  (1955) 


Point  and  Authorities  2 

Where  the  punishment  authorized  may  be  imprison- 
ment in  the  penitentiary  or  jail,  or  imposition  of  a 
fine,  the  crime  is  a  misdemeanor  only  if  the  court, 
after  conviction,  imposes  a  sentence  other  than  in- 
carceration in  the  penitentiary. 
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Point  and  Authorities  3 


The  only  discretion  conferred  by  section  23-1034, 
O.C.L.A.,  resides  in  the  court  which  after  conviction 
may  punish  as  for  a  misdemeanor  or  as  for  a  felony. 

Oregon  Laws  1949,  Chapter  129,  section  1 

§  23-1034,  O.C.L.A. 

State  V.  Pirkey,  203  Or.  697,  281  P.  (2d)  698  (1955) 


III 

Section  23-1034,  O.C.L.A.,  under  which  appellant  was 
convicted  is  sufficiently  definite  to  satisfy  the  due  process 
clause  of  the  Fourteenth  Amendment  to  the  United  States 
Constitution. 

Point  and  Authorities 
The  terms  of  section  23-1034,  O.C.L.A.,  are  sufficiently 
explicit  to  have  informed  the  appellant  that  the  con- 
duct which  he  engaged  in  was  prohibited  and  subject 
to  penalty. 

United  States  Constitution,  Fourteenth  Amend- 
ment 

§  23-101,  O.C.L.A. 

§  23-102,  O.C.L.A. 

§  23-103,  O.C.L.A. 

§  23-910,  O.C.L.A. 

§  23-1034,  O.C.L.A. 

§  93-603,  O.C.L.A. 

Connally  v.  General  Construction  Co.,  269  U  S  383 
46  S.Ct.  126,  70  L.Ed.  332  ' 

State  V.  Anthony,  179  Or.  282,  169  P.  (2d)  587  cert 
den.  330  U.S.  826,  67  S.Ct.  865,  91  L.Ed '  1276 

State  V.  Friedlander,  141  Wn.  1,  250  P.  453  (1927) 
writ  of  error  dismissed,  275  U.S   573  48  S  Ct 
17,  72  L.Ed.  433  ' 


IV 

Section  23-1034,  O.C.L.A.,  does  not  violate  the  equal 
protection  clause  of  the  Fourteenth  Amendment  to  the 
United  States  Constitution  although  the  punishment 
thereunder  may  be  as  for  a  felony  or  as  for  a  misde- 
meanor. 

Point  and  Authorities 

A  statute  does  not  violate  the  equal  protection  clause 
of  the  Fourteenth  Amendment  to  the  United  States 
Constitution  simply  because  the  court  has  the  discre- 
tion after  conviction  to  punish  as  for  a  felony  or  as 
for  a  misdemeanor. 

United  States  Constitution,  Fourteenth  Amend- 
ment 

§  23-103,  O.C.L.A. 

§  23-1034,  O.C.L.A. 

Ex  Parte  Rosencrantz,  211  Cal.  729,  297  P.  15 
(1931) 

People  V.  Queen,  326  111.  492,  158  N.E.  148  (1927) 

United  States  v.  Meyers,  143  F.  Supp.  1  (D.  Alaska, 
1956) 

Williams  v.  New  York,  337  U.S.  241,  69  S.Ct.  1079, 
93  L.Ed.  1337 
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7 
ARGUMENT 

I 

(Point  1) 

It  is  well  a  settled  principle  of  law  that  a  federal 
court  may  not  grant  a  writ  of  habeas  corpus  to  a  state 
prisoner  unless  the  prisoner  has  first  availed  himself  of 
one  of  the  corrective  processes  available  in  the  courts  of 
the  state:  United  States  v.  Fay,  248  F.  (2d)  520  (2nd  Cir., 
1957). 

(Point  2) 

Under  Oregon  law  where  a  writ  of  habeas  corpus  is 
dismissed  by  the  circuit  court,  the  proper  procedure  is 
to  appeal  from  the  order  of  dismissal:  ORS  34.710  (ap- 
pendix p.  22).  In  this  case  appellant  did  not  appeal  from 
the  order  of  the  Oregon  Circuit  Court  dismissing  his 
writ  of  habeas  corpus.  Instead,  appellant  chose  to  file 
a  petition  for  a  writ  of  habeas  corpus  in  the  Oregon 
Supreme  Court,  presumably  raising  the  same  grounds 
as  raised  in  the  Oregon  Circuit  Court  (subparagraph  2 
of  paragraph  IX,  appellant's  petition,  Tr.  1).  Such  a  pro- 
cedure is  not  available  under  Oregon  law:  Wix  v.  Glad- 
den, 204  Or.  597,  284  P.  (2d)  356  (1955)  [Appendix,  p.  231. 

'  (Points) 

By  failing  to  exhaust  available  state  corrective  pro- 
cedures appellant  has  now  lost  the  right  to  challenge 
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his  conviction  in  a  federal  court:  Daniels  (Brown)  v. 
Allen,  344  U.S.  443,  482,  485-587,  73  S.Ct.  397,  97  L.Ed. 
469  (1953),  [Appendix,  p.  22]. 

II 

(Point  1) 

Appellant  argues  (App.  Br.  p.  3)  that  section  23-1034, 
O.C.L.A.,  violates  Article  III,  section  1,  Oregon  Constitu- 
tion because  that  statute  unlawfully  gives  a  district 
attorney  or  grand  jury  the  legislative  function  of  de- 
termining whether  the  crime  to  be  prosecuted  is  a  felony 
or  a  misdemeanor.  In  form,  perhaps,  this  contention 
does  not  present  the  federal  question  of  whether  appel- 
lant is  in  custody  "in  violation  of  the  Constitution  of  the 
United  States":  Title  28  U.S.C.  §  2241;  Andrews  v. 
Swartz,  156  U.S.  272,  15  S.Ct.  389,  39  L.Ed.  422. 

In  substance,  however,  the  contention,  if  correct, 
raises  the  question  of  a  denial  of  equal  protection  of  the 
laws  under  the  Fourteenth  Amendment  to  the  United 
States  Constitution:  State  v.  Pirkey,  203  Or.  697,  708, 
281  P.  (2d)  698  (1955)  [Appendix  p,  231.  Appellee  sub- 
mits, however,  that  as  applied  to  section  23-1034, 
O.C.L.A.,  the  contention  is  without  merit. 

In  the  first  place,  whether  a  crime  is  a  felony  or 
misdemeanor  is  determined,  under  Oregon  law,  in  gen- 
eral, by  the  punishment  authorized  to  be  imposed:   sec- 


tions  23-101,  23-102,  23-103,  O.C.L.A.,  (Appendix  p.  21, 
22).  If  the  punishment  authorized  to  be  imposed  is  death 
or  imprisonment  in  the  penitentiary,  the  crime  is  a  felony: 
section  23-101,  O.C.L.A.,  supra.  If  the  crime  is  punished 
by  fine  or  imprisonment  in  the  county  jail,  the  crime  is 
a  misdemeanor:   id. 

(Point  2) 

Secondly,  where  the  court  is  authorized  to  impose 
either  a  penitentiary  or  jail  sentence,  fine  or  both  jail 
and  fine,  it  is  the  punishment  imposed  by  the  court  after 
conviction  that  classifies  the  crime  as  either  a  mis- 
demeanor or  a  felony:  id. 

(Points) 

Thirdly,  an  examination  of  section  23-1034,  O.C.L.A., 
supra,  discloses  that  the  only  discretion  conferred  by  the 
legislature  in  that  statute  resides  in  the  court. 

By  way  of  contrast  the  legislature  did  expressly  con- 
fer upon  the  magistrate  or  grand  jury  in  section  1,  chapter 
129,  Oregon  Laws  1949  (Appendix  p.  20)  the  discretion 
to  determine  whether  the  defendant  should  be  proceeded 
against  as  for  a  felony  or  as  for  a  misdemeanor.  This 
statute  was  held  unconstitutional  in  State  v.  Pirkey, 
supra. 
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Appellant  next  argues  (App.  Br.  4)  that  section  23- 
1034,  O.C.L.A.,  under  which  appellant  was  convicted,  is 
unconstitutional  and  void  under  the  due  process  clause 
of  the  Fourteenth  Amendment  because  it  is  too  broad 
and  too  sweeping. 

Section  23-1034,  O.C.L.A.,  provided  as  follows: 

"In  all  cases  where  a  child  shall  be  a  delinquent 
child  as  defined  hy  any  statute  of  this  state,  any  per- 
son responsible  for,  or  by  any  act  encouraging,  caus- 
ing or  contributing  to  the  delinquency  of  such  child, 
or  any  person  who  shall  by  threats,  command  or 
persuasion,  endeavor  to  induce  any  child  to  do  or 
perform  any  act  or  follow  any  course  of  conduct 
which  would  cause  such  child  to  become  a  delinquent 
child,  or  any  person  who  shall  do  any  act  which 
manifestly  tends  to  cause  any  child  to  become  a  de- 
linquent child,  shall  be  guilty  of  a  crime  and,  upon 
trial  and  conviction  thereof,  shall  be  punished  by  a 
fine  of  not  more  than  $1,000,  or  by  imprisonment  in 
the  county  jail  for  a  period  not  exceeding  one  year, 
or  by  both  such  fine  and  imprisonment,  or  by  im- 
prisonment in  the  state  penitentiary  for  a  period  not 
exceeding  five  years."  (Emphasis  supplied) 

It  is  to  be  noted  that  the  above  statute  punishes  per- 
sons who  (1)  are  responsible  for  the  delinquency  of  a 
child  or  (2)  contribute  to  the  delinquency  of  a  child  or 
(3)  who  induce  any  child  to  do  an  act  or  follow  a  course 
of  conduct  which  would  cause  such  child  to  become  a 
delinquent  child  or  (4)  do  any  act  which  manifestly  tends 
to  cause  the  child  to  become  a  delinquent  child. 
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j 

The  key  phrases  in  the  above  statute  are  "delinquent 

child"  and  "delinquency  of  such  child."    By  reference 

I  the  statute  incorporates  the  defintion  of  those  terms 

j  as  found  in  other  statutes  of  Oregon.    At  the  time  of 

j  appellant's  conviction  child  delinquency  was  defined  by 

section  93-603,  O.C.L.A.,  as  follows: 

I  "  'Child  delinquency'  within  the  meaning  of  this 

act  shall  be  defined  as  follows:  Persons  of  either  sex 
under  the  age  of  eighteen  years  who  violate  any  law 
of  the  state,  or  any  city  or  village  ordinance,  or  per- 
sistently refuse  to  obey  family  discipline;  or  are 
persistently  truant  from  school;  or  associate  with 
criminals  or  reputed  criminals;  or  are  growing  up  in 
idleness  and  crime;  or  are  found  in  any  disorderly 
house,  bawdy  house,  or  house  of  ill  fame;  or  are  guilty 
of  immoral  conduct;  or  visit,  patronize,  or  are  found 
in  any  gaming  house  or  in  any  place  where  any  gam- 
ing device  is  or  shall  be  operated,  are  hereby  classed 
as  delinquent  children  and  shall  be  subject  to  the 
legal  relations  and  provisions  of  the  juvenile  court 
aw  and  other  laws  for  the  care  and  control  of  de- 
linquents *   =^=   *."  (Emphasis  supplied) 

Delinquent  children  are  defined  by  the  above  statute 
to  include  persons  "who  violate  any  law  of  the  state." 

The  informations  (Appendix  p.  18-20)  against  appel- 
lant charge  him  with  soliciting  three  minor  children  to 
engage  in  "unnatural  sexual  relations"  with  him.  If  the 
children  had  in  fact  engaged  in  such  relations  they  would 
have  been  guilty  of  sodomy:  section  23-910,  O.C.L.A., 
(Appendix  p.  22);  State  v.  Anthony,  179  Or.  282,  307, 
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169  P.  (2d)  587  (1946)  cert.  den.  330  U.S.  826,  67  S.C.  865, 
91  L.Ed.  1276. 

It  is  submitted  that  the  definition  of  "delinquent  I 
child"  incorporated  into  section  23-1034,  O.C.L.A.,  supra, 
was  sufficiently  explicit  to  have  informed  the  appellant 
that  the  conduct  which  he  engaged  in  was  prohibited  i 
and  subject  to  penalty:  Connolly  v.  General  Construction  \ 
Co.,  269  U.S.  383,  46  S.Ct.  126,  70  L.Ed.  332;  State  v.  . 
Friedlander,  141  Wn.  1,  250  P.  453  (1927),  writ  of  error 
dismissed  275  U.S.  573,  48  S.Ct.  17,  72  L.Ed.  433. 

Although  appellant  argues  (App.  Br.  p.  4)  that  section  \ 
23-1034,  O.C.L.A.,  is  vague  because  it  uses  the  phrase  e 
"shall  be  guilty  of  a  crime,"  it  is  submitted  that  this  argu- 
ment is  without  merit  in  view  of  the  explicit  definitions  s| 
of  "crime"  under  Oregon  law:    sections  23-101,  23-102, 
23-103,  O.C.L.A.  (Appendix  p.  21,  22). 

IV 

Under  section  23-1034,  O.C.L.A.,  supra,  the  sentencii 
court  after  conviction  has  the  discretion  to  (1)  fine 
to  $1000  or  (2)  punish  by  imprisonment  in  the  county 
jail  for  a  period  not  exceeding  one  year  or  (3)  both  such 
fine  and  imprisonment  or  (4)  punish  by  imprisonment 
in  the  State  penitentiary  for  a  period  not  exceeding  five 
years.  As  to  any  punishment  not  resulting  in  a  peni- 
tentiary sentence,  the  crime  under  section  23-1034, 
O.C.L.A.,  supra,  is  only  a  misdemeanor:   section  23-103, 
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O.C.L.A.,  supra,  (Appendix  p.  22).   A  penitentiary  sen- 
tence,  of  course,   means  the   conviction  constituted  a 
felony:  id. 

Appellant  argues  (App.  Br.  p.  5)  that  the  discretion 
in  the  sentencing  court  to  classify  the  conviction  as  a 
felony  or  misdemeanor  by  the  punishment  imposed  vio- 
lates the  equal  protection  provision  of  the  Fourteenth 
Amendment  to  the  United  States  Constitution. 

The  Supreme  Court  of  the  United  States  has  pointed 
out,  however,  that 

"*  *  =^  The  belief  no  longer  prevails  that  every 
offense  in  a  like  legal  category  calls  for  an  identical 
punishment  without  regard  to  the  past  life  and  habits 
of  a  particular  offender.  *  *  *"  Williams  v  New 
York,  337  U.S.  241,  247,  69  S.Ct  1079,  93  L.Ed.  1337. 

Although  that  case  involved  the  question  whether 
the  due  process  clause  of  the  Fourteenth  Amendment  to 
the  United  States  Constitution  was  violated  by  a  New 
York  statute  giving  the  trial  judge  the  right  to  use  extra- 
judicial information  in  passing  sentence,  the  case  clearly 
recognizes  the  propriety  of  a  court's  having  discretion 
within  the  limits  fixed  by  the  legislature  to  determine 
the  extent  and  kind  of  punishment  to  be  imposed.  The 
case  is  all  the  more  striking  because  the  New  York  Stat- 
ute (set  forth  in  footnote  2  at  page  242  of  337  U.S.  Reports) 
gave  the  court  the  discretion  to  sentence  to  death  even 
though  the  jury  had  recommended  life. 
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More  directly  in  point  are  the  cases  of  People  v.  . 
Queen,  326  111.  492,  158  N.E.  148  (1927)  and  Ex  parte  > 
Rosencrantz,  211  Cal.  729,  297  P.  15  (1931). 

In  the  Queen  case,  supra,  the  court  was  confronted  I 
with  the  contention  that  an  Illinois  statute  violated  the 
equal  protection  clause  of  the  Fourteenth  Amendment  t 
to  the  United  States  Constitution  because  imder  that  stat- 
ute the  court  had  the  discreion  to  sentence  male  offenders  s 
between  the  ages  of  16  to  26  to  the  penitentiary  or  re-  - 
formatory.  With  reference  to  this  contention  the  Illinois 
Supreme  Court  had  this  to  say: 

"A  sentence  to  the  penitentiary  renders  the  con-  • 
vict  infamous  while  a  sentence  to  the  reformatory  y 
carries  with  it  no  such  result.  It  is  therefore  a  severer  i 
grade  or  degree  of  punishment  than  a  sentence  tOd 
the  reformatory,  and  involves  consequences  to  thep 
convict  of  a  much  more  serious  character,  as  wass 
held  in  People  v.  Mallary,  195  111.  582,  63  N.E.  508,1,1 
88  Am.  St.  Rep.  212.   The  statute,  however,  confers^ 
jurisdiction  on  the  court  to  render  the  judgment  of') 
imprisonment  in  the  penitentiary,  and  it  is  not  a 
denial  of  the  equal  protection  of  the  laws  that  the 
court  imposed  the  higher  degree  of  punishment.  The  r 
power  to  impose  a  less  severe  penalty  would  not)lj 
render  the  imposition  of  a  severer  penalty  an  arbi-il 
trary  act.    Many,  if  not  most,  of  the  sections  of  the 
Criminal  Code  declaring  the  punishment  to  be  in- 
flicted for  violation  of  their  provisions  do  not  impose »' 
arbitrary  punishments  which  are  of  a  fixed  and  un- 
changeable character,  but  permit  a  discretion,  which 
the  court  may  exercise  with  reference  to  the  circum- 
stances attending  the  crime  and  the  criminal.   This 
practice  has  prevailed  in  this  state  from  the  beginning 


I 


15 

of  its  existence  and  is  in  accordance  with  the  practice 
which  prevailed  in  England,  where,  it  is  said  in 
Blackstone's  Commentaries,  the  statute  law  has  not 
often  ascertained  the  quantity  of  fines  nor  the  com- 
mon law  ever,  it  directing  such  an  offense  to  be 
punished  by  fine  in  general  without  specifying  the 
certain  sum.  The  general  nature  of  the  punishment, 
whether  by  fine  or  imprisonment,  was  in  these  cases 
fixed,  though  the  duration  and  quantity  of  each  must 
frequently  vary,  from  the  aggravations,  or  otherwise, 
of  the  offense,  the  quality  and  condition  of  the  parties, 
and  from  innumerable  other  circumstances.  4  Black- 
stone's  Com.  378." 

I       Ex  parte  Rosencrantz,  supra,  was  a  similar  case.  The 

!  contention  there  made   and  the  holding  of  the  court 

thereon  is  fully  contained  in  the  following: 

"The  contention  is  made  that  section  476a  of  the 
penal  Code  is  unconstitutional,  in  that  by  reason  of 
the  discretion  which  it  gives  to  the  trial  judge  to 
sentence  the  convicted  offender  either  to  the  state 
prison  or  the  county  jail,  it  is  discriminatory  in  opera- 
tion, and  constitutes  a  denial  of  equal  protection  of 
the  laws.  The  legislative  practice  of  vesting  in  trial 
courts  or  juries  discretion  in  fixing  punishments, 
within  certain  limits,  is  quite  general  and  not  new.' 
Since  every  person  charged  with  the  offense  has  the 
same  chance  for  leniency  as  well  as  the  same  pos- 
sibility of  receiving  the  maximum  sentence,  there  is 
nothing  discriminatory  in  the  statute." 

See  also  the  case  of  United  States  v.  Meyers,  143 
F.  Supp.  1  (D.  Alaska,  1956),  where  the  court  upheld 
an  Alaskan  criminal  statute  similar  to  the  statute  here 
in  question  and  which  gave  the  court  broad  discretion 
as  to  punishment. 
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In  conclusion  on  this  point  it  will  suffice  to  note 
that  it  is  far  more  humane  for  courts  to  have  sufficient  t 
discretion  in  the  imposition  of  punishment  so  that  the  > 
punishment  imposed — be  it  probation,  fine,  jail  or  peni- 
tentiary imprisonment — may  fit  the  offender.  Of  course,  . 
that  discretion  must  be  delineated,  but  it  is  submitted  ' 
that  §  23-1034,  O.C.L.A.,  fulfills  that  requirement. 

CONCLUSION 

For  the  reasons  advanced  the  appellee  submits  that  tj 
the  judgment  of  the  court  below  should  be  affirmed. 

Respectfully  submitted, 

ROBERT  Y.  THORNTON 
Attorney  General  of  Oregon 

PETER  S.  HERMAN 

Assistant  Attorney  General 
Attorneys  for  Appellee 
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APPENDIX 


Appellant  also  argues  (App.  Br.  p.  6)  that  his  im- 
prisonment is  "without  authority  of  law  and  in  violation 
of  due  process  of  law"  on  the  ground  that  "there  was  a 
smgle  continuing  act  inspired  by  the  same  intent,  and 
that  he  could  be  guilty  of  but  one  offense."  The  question 
here  presented  is  simply  whether  under  section  23-1034, 
O.C.L.A.,  contributing  to  the  delinquency  of  three  chil- 
dren (see  informations,  Appendix  p.  18-20)  is  one  or  three 
crimes.  It  is  submitted  that  this  issue  does  not  present 
a  question  of  whether  appellant  is  in  custody  "in  viola- 
tion of  the  Constitution  of  the  United  States":  Title  28 
U.S.C.  §  2241;  Andrews  v.  Swartz,  156  U.S.  272  15  S  Ct 
389,  39  L.Ed.  422.  ' 

The  argument  ignores  the  fact  that  section  23-1034, 
O.C.L.A.,  proscribes  conduct  injuriously  affecting  an 
individual  child:  United  States  v.  Meyers  139  F  Supp 
724,  726  (D.  Alaska,  1956).  In  that  case  the  defendant 
was  convicted  by  jury  verdict  upon  nine  counts  charging 
contributing  to  the  delinquency  of  a  minor  and  was  sen- 
tenced on  each  count.  The  first  six  counts  charged  the 
same  offense  of  molesting  a  ten-year-old  girl  at  various 
times  and  places.  The  last  three  counts  charged  the  same 
offense  at  various  times  and  places  upon  three  other 
minor  girls. 

The  defendant  contended  that  the  sentence  under 
count  9  was  void  and  illegal  for  the  reason  that  the  sen- 
tence under  count  2  covered  the  same  time,  place  and 
circumstances  of  the  offense  charged  and  hence  con- 
stituted but  one  crime. 

With  reference  to  this  contention  the  court  said: 

"In  support  of  his  first  contention  defendant  relies 
upon  the  case  of  Bell  v.  United  States,  349  U  S   81 
75  S.Ct.  620,  99  L.Ed.  905,  holding  that  a  conviction 
under  two  counts  for  violation  of  the  Mann  Act,  18 
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U.S.C.A.  §  2421,  each  referring  to  a  different  woman 
transported  on  the  same  trip  in  the  same  vehicle, 
was  not  valid  in  the  absence  of  specific  provision  by 
Congress  making  each  act  a  separate  offense,  upon 
the  principle  that  defendant  committed  only  a  single 
offense  and  could  not  be  subjected  to  cumulative 
punishment  under  the  two  counts.  To  the  same  effect 
see  Youst  v.  United  States,  5  Cir.,  151  F.2d  666,  where 
the  defendant  was  sentenced  twice  for  the  same  con- 
spiracy to  violate  such  Act.  These  cases  are  clearly 
distinguishable  from  the  crime  of  contributing  to  the 
delinquency  of  a  child  as  defined  by  Sec.  65-9-11, 
A.C.L.A.  1949.  The  essence  of  the  crime  charged  in 
the  Bell  case  was  transportation,  and  in  the  Youst 
case  conspiracy,  constituting  one  and  the  same  act, 
whereas  the  statute  here  involved  contemplates  the 
protection  of  the  individual  child. 

"Count  2  charged  the  commission  of  such  offense 
upon  one  child  and  Count  9  upon  another  child,  al- 
though at  the  same  time  and  place.  These  counts 
charged  separate  and  distinct  offenses.  It  is  funda- 
mental that  the  court  may  impose  separate  and 
cumulative  sentences  under  the  same  statute  for 
distinct  offenses.  15  Am.  Jur.,  Criminal  Law,  Sec. 
451;  United  States  v.  Peeke,  3  Cir.,  153  F.  166,  12 
L.R.A.,  N.S.,  314;  Ex  parte  Rudy,  7  Alaska  446.  The 
true  test  is  whether  or  not  each  offense  requires 
proof  of  some  fact  which  the  others  do  not.  United 
States  V.  Noveck,  273  U.S.  202,  206,  47  S.Ct.  341,  71 
L.Ed.  610;  Dimenza  v.  Johnston,  9  Cir.,  130  F.2d 
465.  Such  was  true  in  this  instance."  (Emphasis 
supplied)  ^U 

Information  of  District  Attorney — 2246-C  (1)  ' 

(Annexed  to  Appellant's  petition,  Tr.  1) 

"Robert  Allen  Pritchard  having  been  accused  and 
brought  into  Court  and  charged  with  the  crime  of  Con- 
tributing To  The  Delinquency  of  A  Minor  and  having 
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appeared  before  David  R.  Vandenburg,  Judge  of  the 
above  entitled  Circuit  Court,  and  waived  Indictment 
therefore,  the  undersigned  District  Attorney  of  this  Dis- 
trict hereby  files  this  Information  against  said  Robert 
Allen  Pritchard  and  charges  him  with  the  crime  of  Con- 
tributing To  The  Delinquency  Of  A  Minor,  committed 
as  follows: 

"The  said  Robert  Allen  Pritchard  on  the  26th  day  of 
April  A.  D.  1952,  in  the  said  County  of  Klamath  and 
State  of  Oregon,  then  and  there  being,  did  then  and  there 
wilfully,  unlawfully  and  feloniously  encourage,  solicit 
and  endeavor  to  persuade  Barbara  Stinson,  a  female  child 
of  the  age  of  15  years,  to  do  an  act  which  would  cause 
the  said  Barbara  Stinson  to  become  a  delinquent  child, 
to- wit:  Did  encourage,  solicit  and  endeavor  to  persuade 
the  Barbara  Stinson  to  participate  in  unnatural  sexual 
relationships  with  him,  the  said  Robert  Allen  Pritchard, 
which  said  acts  manifestly  tend  to  cause  the  said  Barbara 
Stinson  to  become  a  delinquent  child: 

"Contrary  to  the  Statutes  in  such  cases  made  and 
provided,  and  against  the  peace  and  dignity  of  the  State 
)f  Oregon.    (23-1034)" 


nformation  of  District  Attorney— 2246-C  (2) 
(Annexed  to  Appellant's  petition,  Tr.  1) 

^  H-  ;■'; 

"That  said  Robert  Allen  Pritchard  on  the  26th  day  of 
^pril  A.D.  1952,  in  the  said  County  of  Klamath  and 
Hate  of  Oregon,  then  and  there  being,  did  then  and 
here  wilfully,  unlawfully  and  feloniously  encourage, 
ohcit  and  endeavor  to  persuade  Darlene  Smart,  a  female 
hild  of  the  age  of  12  years,  to  do  an  act  which  would 
ause  the  said  Darlene  Smart  to  become  a  delinquent 
hild,  to-wit:  Did  encourage,  solicit  and  endeavor  to  per- 
uade  the  said  Darlene  Smart  to  participate  in  unnatural 
exual  relationships  with  him,  the  said  Robert  Allen 
ntchard,  and  at  the  same  time  and  place  did  display 


20 

and  exhibit  to  the  said  Darlene  Smart  various  lewd  and 
immoral  photographs  of  men  and  women:  which  said 
acts  manifestly  tend  to  cause  the  said  Darlene  Smart  to 
become  a  delinquent  child: 


Information  of  District  Attorney— 2 247-C  (3) 

(Annexed  to  Appellant's  petition,  Tr.  1) 


"That  said  Robert  Allen  Pritchard  on  the  26th  day 
of  April  A.D.  1952,  in  the  said  County  of  Klamath  and. 
State  of  Oregon,  then  and  there  being,  did  then  and  theret 
wilfully,  unlawfully  and  feloniously  encourage,  solicitij 
and  endeavor  to  persuade  Emily  Darlene  Johnson,  a? 
female  child  of  the  age  of  13  years,  to  do  an  act  which' 
would  cause  the  said  Emily  Darlene  Johnson  to  become 
a  delinquent  child,  to-wit;  Did  encourage,  solicit  andnj 
endeavor  to  persuade  the  said  Emily  Darlene  Johnson 
to  participate  in  unnatural  sexual  relationships  with  him, 
the  said  Robert  Allen  Pritchard,  and  at  the  same  timei^ 
and  place  did  display  and  exhibit  to  the  said  Emily  Dar-i' 
lene  Johnson  various  lewd  and  immoral  photographs  of' 
men  and  women;  which  said  acts  did  manifestly  tend  to 
cause  the  said  Emily  Darlene  Johnson  to  become  a  de- 
linquent child." 

H^  ^  4: 

Oregon  Laws  1949,  Chapter  129,  section  1,  (Declared  un- 
constitutional in  State  v.  Pirkey,  infra  p.  23) 

"Any  person  who,  for  himself  or  as  the  agent  orij 
representative  of  another,  or  as  an  officer,  agent  or  em- 
ploye of  a  corporation,  and  on  behalf  thereof,  shall  wil- 
fully, with  intent  to  defraud,  make  or  draw,  or  utter  or 
deliver  any  check,  draft  or  order  upon  any  bank  or  other 
depository,  for  the  payment  of  money,  knowing  at  the 
time  of  such  making,  drawing,  uttering  or  delivering  that 
the  marker  or  drawer,  or  his  principal,  or  the  corporation. 
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has  not  sufficient  funds  in,  or  credit  with  said  bank  or 
other  depository  for  the  payment  of  such  check,  draft 
or  order,  in  full  upon  its  presentation,  although  no  ex- 
press representation  is  made  that  there  are  sufficient 
funds  in  or  credit  with  such  bank  or  other  depository 
for  Its  payment  in  full  upon  presentation,  shall  be  guilty 
of  a  crime  and  may  he  proceeded  against  either  as  for  a 
misdemeanor  or  as  for  a  felony,  in  the  discretion  of  the 
grand  jury  or  the  magistrate  to  whom  complaint  is  made 
jr  before  whom  the  action  is  tried,  as  the  case  may  he'- 
md  upon  conviction  thereof,  if  proceeded  against  as  for 
)r  convicted  of  a  misdemeanor,  shall  be  punished  by 
mprisonment  in  the  county  jail  for  not  more  than  one 

*?nnm  ^  l  ^'?^  ""^  ''''^  ^°  ^^^^^^  ^^^  thousand  dollars 
$1,000),  or  by  both  such  fine  and  imprisonment  or  if 
)roceeded  against  as  for  and  convicted  of  a  felony  shall 
)e  punished  by  imprisonment  in  the  penitentiary  for 
lot  more  than  five  years.  If  a  person  be  proceeded  against 
lereunder  as  for  a  misdemeanor,  justice's  courts,  district 
ourts  and  circuit  courts  shall  have  concurrent  iuris- 
iction  of  such  crime."  (Emphasis  supplied) 

23-101,  O.C.L.A. 

"A  crime  or  public  offense  is  an  act  or  omission  for- 
idden  by  law,  and  punishable  upon  conviction  by  either 
t  the  lollowmg  punishments* 

;;(1)  Death; 

"(2)  Imprisonment; 

;;(3)  Fine; 

"(4)  Removal  from  office; 

"(5)  Disqualification  to  hold  and  enjoy  any  office  of 
^sTtate '' ''  ''  ^'°^''  ""'^^  '^^  constitu^on  or  laws  of 

23-102,  O.C.L.A. 

"Crimes  are  divided  into: 
''(1)  Felonies;  and 
"(2)  Misdemeanors." 
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§  23-103,  O.C.L.A. 

"A  felony  is  a  crime  which  is  punishable  with  death, 
or  by  imprisonment  in  the  penitentiary  of  this  state. 
When  a  crime  punishable  by  imprisonment  in  the  peni- 
tentiary is  also  punishable  by  a  fine  or  imprisonment  in 
a  county  jail,  in  the  discretion  of  the  court,  it  shall  be 
deemed  a  misdemeanor  for  all  purposes  after  a  judgment 
imposing  a  punishment  other  than  imprisonment  in  the 
penitentiary." 

§  23-910,  O.C.L.A. 

"If  any  person  shall  commit  sodomy  or  the  crime 
against  nature,  or  any  act  or  practice  of  sexual  perversity, 
either  with  mankind  or  beast,  or  sustain  osculatory  re- 
lations with  the  private  parts  of  any  man,  woman  or 
child,  or  permit  such  relations  to  be  sustained  with  his 
or  her  private  parts,  such  person  shall  upon  conviction 
thereof,  be  punished  by  imprisonment  in  the  penitentiary 
not  less  than  one  year  nor  more  than  fifteen  years." 

ORS  34.710 

"Any  party  to  a  proceeding  by  habeas  corpus,  includ- 
ing the  state  when  the  district  attorney  appears  therein, 
may  appeal  from  the  judgment  of  the  court  refusing  to 
allow  such  writ  or  any  final  judgment  therein,  either  in 
term  time  or  vacation,  in  like  manner  and  with  like 
effect  as  in  an  action.  No  question  once  finally  deter- 
mined upon  a  proceeding  by  habeas  corpus  shall  be  re- 
examined upon  another  proceeding  of  the  same  kind." 

Daniels  (Brown)  v.  Allen,  344  U.S.  443,  73  S.Ct  397  97 
L.Ed.  469  (1953) 

"*  =•=  *  clearly  the  state's  procedure  for  relief  must 
be  employed  in  order  to  avoid  the  use  of  federal  habeas 
corpus  as  a  matter  of  procedural  routine  to  review  state 
crimmal  rulings.  A  failure  to  use  a  state's  available 
remedy,  m  the  absence  of  some  interference  or  incapacity, 
^-   •==   *  bars  federal  habeas  corpus.  The  statute  requires 
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that  the  applicant  exhaust  available  state  remedies.  To 
show  that  the  time  has  passed  for  appeal  is  not  enough 
to  empower  the  Federal  District  Court  to  issue  the  writ. 
The  judgment  must  be  affirmed."  (344  U.S.  487) 

State  V.  Pirkey,  203  Or.  697,  281  P.  (2d)  698  (1955) 

"*  *  *  It  is  one  thing  to  fix  the  term  of  imprisonment 
by  a  grand  jury  before  trial,  and  quite  another  to  vest 
discretion  in  either  a  court  or  prison  board  to  fix  punish- 
ment in  its  discretion  after  conviction  and  upon  con- 
sideration of  the  character  of  the  defendant  and  the  cir- 
cumstances established  at  the  trial.  No  standards  were 
provided  by  the  statute  within  which  the  grand  jury  or 
magistrate  might  exercise  discretion,  and  the  facts  on 
which  a  quasi  judicial  discretion  might  be  exercised 
were  not  available  to  either  grand  jury  or  magistrate. 

"We  hold  that  the  provision  of  the  statute  which  pur- 
ports to  vest  in  a  grand  jury  or  magistrate  the  unguided 
and  untrammeled  discretion  to  determine  whether  a 
defendant  shall  be  cahrged  with  a  felony  or  a  misde- 
meanor, is  unconstitutional.    *    *    *"   (203  Or.  707-708) 

Wix  V.  Gladden,  204  Or.  597,  284  P.  (2d)  356  (1955) 

"In  Article  VII,  Section  2  of  the  Constitution  of  Ore- 
gon, it  is  provided  that  'the  supreme  court  may,  in  its 
own  discretion,  take  original  jurisdiction  in  *  *  *  habeas 
corpus  proceedings.'  The  question  presented  by  the  peti- 
tion is  therefore  whether  this  court  in  its  own  sound 
discretion  should  take  jurisdiction  of  this  case.  The 
statute  provides  that  the  petition  shall  state  in  substance, 
among  other  things,  'That  the  legality  of  the  imprison- 
ment or  restraint  has  not  already  been  adjudged  upon 
a  prior  writ  of  habeas  corpus,  to  the  knowledge  or  belief 
of  the  petitioner.'  ORS  34.360  (6). 

"The  petition  in  the  pending  case  not  only  fails  to 
comply  with  the  requirements  of  the  statute  quoted 
above,  but  it  affirmatively  sets  forth  that  the  petition 
filed  in  this  court  is  'an  identical  petition  of  the  one  which 
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plaintiff  filed  in  the  Circuit  Court  of  Marion  County  on 
September  4,  1954,  same  being  dismissed  on  January  26, 
1955,  without  an  opinion  '^  '-^  *.'  Thus  it  affirmatively 
appears  that  the  legality  of  the  imprisonment  has  al- 
ready been  adjudged  upon  a  prior  writ  of  habeas  corpus. 

"The  order  dismissing  the  petition  in  the  circuit  court 
of  Marion  County  was  appealable,  but  no  appeal  has 
been  taken.  This  court  declines  the  invitation  to  assume 
jurisdiction  in  the  pending  case."  (204  Or.  599) 
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GENERAL  COUNSEL'S  EXHIBIT  No.  5-A 

i 

Form  approved. 

Budget  Bureau  No.  64-R002.8. 

United  States  of  America 
National  Labor  Relations  Board 

PETITION 

(Copy) 

When  this  Petition  is  filed  by  a  labor  organization 
or  by  an  individual  or  group  acting  in  its  be- 
half, the  Petition  will  not  be  processed  unless 
the  labor  organization  and  any  national  or  in- 
ternational of  which  it  is  an  affiliate  or  con- 
stituent unit  have  complied  with  section  9  (f), 
(g),  and  (h)  of  the  National  Labor  Relations 
Act. 

Case  No. :  21-RC-4553. 

Dated  Filed:  9/5/56. 

Compliance  Status  Checked  by:  /s/  EF. 

Instructions — Submit  an  original  and  four  (4) 
copies  of  this  Petition  to  the  NLRB  Regional  Office 
in  the  Region  in  which  the  employer  concerned  is 
located. 

If  more  space  is  required  for  any  one  item,  attach 
additional  sheets,  numbering  item  accordingly. 

Attachments  Required — Except  when  this  Peti- 
tion is  filed  by  an  employer  under  section  9  (c)  (1) 
CB)   of  the  act,  there  must  be  submitted  with  the 
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Petition  proof  of  interest  in  the  form  of  dated 
authorization  or  membership  application  cards,  or 
other  documentary  evidence  signed  by  employees, 
together  with  an  alphabetical  list  of  their  names. 

The  Petitioner  alleges  that  the  following  circum- 
stances exist  and  requests  that  the  National 
Labor  Relations  Board  proceed  under  its  proper 
authority : 

1.  Purpose  of  This  Petition: 

A.  RC — Certification  of  Representatives  (In- 
dividual, Group,  Labor  Organization) — A 
substantial  number  of  employees  wish  to  be 
represented  for  purposes  of  collective  bar- 
gaining by  Petitioner,  and  Petitioner  desires 
to  be  certified  as  representative  of  the  em- 
ployees for  purposes  of  collective  bargaining, 
pursuant  to  section  9  (a)  and  (c)  of  the  act. 

2.  Name  of  Employer: 

Moss- Amber. 

Emplo,ver  Representative  to  Contact :  Mr.  Moss. 

3.  Address  of  Establishment  Involved : 

3st  Street,  San  Fernando. 

4a.     Type  of  Establishment: 
Factory. 

4b.     Identify  Principal  Product  or  Service: 
Men's  Sportswear. 

5.     Description  of  Unit  Involved: 
Included:  All  cutters. 
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Excluded:  All  other  production  employees, 
shipping  and  office  employees,  maintenance 
employees,  and  supervisory  employees  as  de- 
fined in  the  Act. 

)a.     Xumber  of  Employees  in  Unit: 
4. 

)b.     Is  This  Petition  Supported  by  30%  or  More  of 
the  Employees  in  the  Unit? 
Yes. 
(If  you  have  checked  box  1  A  (RC)  above, 
check  and  complete  Either  item  7a  or  7b,  which- 
ever is  applicable.) 

la.  Request  for  recognition  as  Bargaining  Rep- 
resentative was  made  on  (Month,  day,  year) 
and  Employer  declined  recognition  on  or  about 
(Month,  day  year).  (If  no  reply  received,  so 
state.) 

].     Ri'cognized  or  Certified  Bargaining  Agent: 
None. 

I  declare  that  I  have  read  the  above  petition  and 
;hat  the  statements  herein  are  true  to  the  best  of 
ny  knowledge  and  belief. 

LOS  ANGELES  JOINT  BOARD,  AMALGA- 
MATED CLOTHING  WORKERS  OF 
AMERICA,  AFL-CIO, 

/s/  GRISELDA  KUHLMAN, 
Organizer ; 
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By  (Miss)  GRISELDA  KUHLMAN, 

(Signature  of  Representative  or  Person  Filing 
Petition.) 

2501  S.  Hill  St., 
Los  Angeles,  Calif. 

Wilfully  False  Statement  on  This  Petition  Can 
Be  Punished  by  Fine  and  Imprisonment  (U.  S. 
Code,  Title  18,  Section  1001). 

[Received  in  evidence  April  29,  1957,  as  Gen- 
eral Counsel's  Exhibit  No.  5- A.] 

i 

GENERAL  COUNSEL'S  EXHIBIT  No.  5-D 

United  States  of  America 
Before  the  National  Labor  Relations  Board     u 

Case  No.  21-RC-4553 

MOSS-AMBER  CORPORATION, 

Employer, 
and  ^ 

LOS  ANGELES  JOINT  BOARD,  AMALGA- 
MATED CLOTHING  WORKERS  OF  AMER- 
ICA, AFL-CIO,  i 

Petitioner. 

DECISION  AND  DIRECTION  OF  ELECTION 

Upon  a  petition  duly  tiled  under  Section  9  (c) 
of  the  National  Labor  Relations  Act,  a  hearing  was 
held  l)efore  Irving  Helbling,  hearing  officer.^  Th 


\ 


iThe  Employer's  name  appears  herein  as  amendeo 
at  the  hearing. 
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hearing  officer's  rulings  made  at  the  hearing  are  free 
from  prejudicial  error  and  are  hereby  affirmed.^ 

Uj^on  the  entire  record  in  this  case,  the  Board 
finds: 

1.  The  Employer  is  engaged  in  commerce  within 
the  meaning  of  the  Act. 

2.  The  labor  organization  involved  claims  to  rep- 
resent certain  employees  of  the  Employer. 

3.  A  question  affecting  commerce  exists  concern- 
ing the  representation  of  employees  of  the  Em- 
ployer within  the  meaning  of  Section  9  (c)  (1)  and 
Section  2  (6)  and  (7)  of  the  Act. 

4.  The  Petitioner  seeks  a  unit  consisting  of 
spreaders  and  cutters  at  the  Employer's  plant  at 
San  Fernando,  California,  excluding  all  other  pro- 
duction employees,  shipping  and  office  employees, 
maintenance  employees,  and  supervisors  as  defined 
in  the  Act.  The  Employer  asserts  that  the  requested 
unit  is  inappropriate  and  contends  that  the  appro- 
priate unit  should  include,  in  addition  to  the  em- 


2The  hearing  officer  properly  rejected  an  offer  of 
proof  made  by  the  Employer  with  respect  to  the 
voting  eligibility  of  a  cutter  and  spreader.  An  un- 
fair labor  practice  charge  alleging  discharge  be- 
cause of  union  activities  respecting  this  person  has 
been  filed  with  the  Board,  and  it  is  the  Board's 
customary  practice  to  exclude  from  representation 
hearings  all  evidence  relating  to  unfair  labor  prac- 
tices. Dichello,  Incorporated,  107  NLRB  1642,  foot- 
note 2,  cf.  Desilu  Productions,  Inc.,  106  NLRB  179; 
Columbia  Pictures  Corporation,  et  al.,  94  NLRB 
466. 


t 
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ployees  sought  by  the  Petitioner,  employees  en- 
gaged in  designing,  spreading,  cutting,  and  pattern- 
making  at  the  Employer's  other  plant  at  Los  An- 
geles, California.  The  parties  further  disagree  as 
to  the  unit  placement  of  certain  categories  at  the 
San  Fernando  plant,  which  are  discussed  below. 

Th(^  Employer,  under  the  over-all  direction  of  its 
president  and  its  vice-president,  is  engaged  in  the 
manufacture  and  sale  of  sport  shirts.  Its  San  Fer-K 
nando  and  Los  Angeles  plants  are  about  25  milesi 
apart.  At  the  former  plant,  which  consists  of  a  singl 
large  room  and  a  partitioned-off  space  used  as 
office,  the  Employer  is  engaged  primarily  in  pro 
duction   activities.    The   Employer's   vice-presiden 
makes  his  headquarters  at  this  plant,  and  supervises 
its  approximately  100  employees.  The  employees  inn 
elude  1  full-time  cutter,^  2  spreaders,  approximately! 
75  sewing  machine  operators  and  a  forelady,  5  or  6 
pressers,   about  5   trimmers,   2   or  3   inspectors,   5 
bundle  girls,  a  machinist,  and  1  or  2  janitors.  At  its 
Los  Angeles  plant,  the  Employer  (1)  maintains  itsj  ""i 
principal  office  and  its  showroom ;  (2)  designs,  alterst]  pla 
and  repairs  its  products,  and  manufactures  certain!    j 
items,  mostly  samples;  and  (3)  sells,  folds,  presses,'''  .^ 
boxes,  and  ships  its  products,  including  those  made 


3This  cutter,  who  lives  near  Los  Angeles,  in  addi- 
tion to  his  full-time  cutting,  drives  the  Employer'^ 
truck  and  makes  deliveries  between  tlie  plants  oi 
his  wav  to  and  from  work. 


ers 


'^This    is    "finish-pressing,"    in    contrast    to    th(| 
"under-pressing"  done  at  the  San  Fernando  plant 


/^ 
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in  San  Fernando.  The  Employer  keeps  its  books  and 
its  payroll  records  at  its  Los  Angeles  office,  and  its 
president  has  his  headquarters  at  this  plant.  The 
api3roximately  25  employees  include  5  office  clericals, 
6  or  7  folders,  3  pressers,  3  or  4  boxers,  3  or  4  ship- 
pers, a  sewer,  and  2  employees  engaged  in  design- 
ing, spreading,  cutting,  and  pattern-making.  The 
Employer's  vice-president  supervises  the  2  latter 
employees,  in  addition  to  the  100  employees  at  the 
San  Fernando  plant.  All  the  above  employees  per- 
form the  usual  duties  of  their  classifications.  So 
far  as  the  record  discloses,  there  is  no  employee 
interchange  between  the  2  plants  and  their  is  no 
history  of  collective  bargaining  at  either. 

U})on  the  entire  record  herein,  and  particularly 
in  \4ew  of  the  geographical  separation  of  the  2 
plants,  their  different  functions,  the  lack  of  em- 
ployee interchange  and  bargaining  history,  and  the 
fact  that  no  labor  organization  currently  seeks  to 
represent  employees  at  both  plants,  we  find  that  a 
unit  of  employees  limited  to  the  San  Fernando 
plant  is  appropriate. 

It  is  clear  from  the  record  that  the  cutter  and 
spreaders  at  the  San  Fernando  plant  are  skilled 
employees,  and  that  their  Jobs  are,  to  some  extent, 
complementary.^  The  Board  has  found  that  spread- 
ers and  cutters  in  the  garment  industry,  such  as 
those  involved  herein,  constitute  a  homogeneous 
group  of  skilled  employees,  with  interests  separate 

•^Until  about  September,  each  of  these  employees 
did  both  spreading  and  cutting. 
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and  apart  from  other  employees.^  We  therefore  find 
that  the  spreader  and  cutters  at  the  San  Fernando 
I)lant  constitute  an  appropriate  bargaining  unit. 

There  remains  for  consideration  the  unit  place- 
ment of  the  disputed  categories  at  the  San  Fernando 
plant. 

Bundle  Girls: 

The  Employer  would  include,  and  the  Petitioner 
would  exclude,  the  bundle  girls.  The  Board  has 
found  that,  although  bundle  girls  handle  work  done 
by  spreaders  and  cutters,  they  clearly  do  not  have 
the  skills  required  of  such  employees,  and  that  they 
do  not  have  a  community  of  interests  with  spread- 
ers and  cutters  which  would  require  their  inclusion 
in  a  unit  of  these  employees."^  We  therefore  exclude 
bundle  girls  from  the  unit. 

The  Patternmaker-Cutter : 

The  Employer  would  include  the  patternmaker- 
cutter.  The  Petitioner  would  exclude  him  as  a  su- 
pervisor. He  spends  about  75  per  cent  of  his  time 
in  making  patterns  and  markers.  He  also  does 
spreading  and  cutting.  He  has  hired  at  least  one 
employee  and  appears  to  give  orders  and  directions 
to  other  spreaders  and  cutters.  In  these  circum- 
stances, we  find  that  the  patternmaker-cutter  is  a 


^Little  Champ  Manufacturers,  Inc.,  104  NLRB 
985  at  990 ;  Rothschild-Kaufman  Co.,  Inc.,  98  NLRB 
353. 


^Little  Champ  Manufacturers,  Inc.,  supra. 
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supervisor  as  defined  in  the  Act  and  exclude  him 
from  the  unit. 

Upon  the  entire  record  in  this  case,  we  find  that 
the  follo^Ying  employees  of  the  Employer  at  its 
plant  at  San  Fernando,  California,  constitute  an 
appropriate  unit  within  the  meaning  of  Section  9 
(b)  of  the  Act :  All  spreaders  and  cutters,  excluding 
all  other  production  employees,  shipping  and  office 
employees,  maintenance  employees,  bundle  girls,  the 
patternmaker-cutter,  and  all  other  supervisors  as 
defined  in  the  Act. 

Direction  of  Election 

As  part  of  the  investigation  to  ascertain  i-ep- 
resentatives  for  the  purposes  of  collective  bargain- 
ing with  the  Employer,  an  election  by  secret  ballot 
shall  be  conducted  as  early  as  possible,  but  not  later 
than  30  days  from  the  date  of  this  Direction,  under 
the  direction  and  supervision  of  the  Regional  Di- 
rector for  the  Region  in  which  this  case  was  heard, 
and  subject  to  Sections  102.61  and  102.62  of  Na- 
tional Labor  Relations  Board  Rules  and  Regula- 
tions, among  the  employees  in  the  unit  found  ap- 
propriate in  paragraph  numbered  4,  above,  who 
were  employed  during  the  payroll  period  immedi- 
ately preceding  the  date  of  this  Direction  of  Elec- 
tion, including  employees  who  did  not  work  during 
said  payroll  period  because  they  were  ill  or  on  vaca- 
tion or  temporarily  laid  off,  and  employees  in  the 
military  services  of  the  United  States  who  appear 
in  person  at  the  polls,  but  excluding  those  em- 
ployees who  have  since  quit  or  been  discharged  for 
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cause  and  have  not  been  rehired  or  reinstated  prior 
to  the  date  of  the  election,  and  also  excluding  em- 
ployees on  strike  who  are  not  entitled  to  reinstate- 
ment, to  determine  whether  or  not  they  desire  to  be 
represented,  for  purposes  of  collective  bargaining, 
by  Los  Angeles  Joint  Board,  Amalgamated  Cloth- 
ing Workers  of  America,  AFL-CIO. 

Dated:  Washington,  D.  C,  Dec.  31,  1956. 

[Seal]  NATIONAL  LABOR 

RELATIONS  BOARD, 

BOYD  LEEDOM, 

Chairman, 

ABE  MURDOCK, 
PHILIP  RAY  RODOERS, 
STEPHEN  S.  BEAN, 
Members. 

[Received  in  evidence  April  29,  1957,  as  General 
Counsel's  Exhibit  No.  5-D.] 


RESPONDENT'S  EXHIBIT  No.  7 

[Title  of  Board  and  Cause.] 

EXCEPTIONS  TO  DECISION  AND  DIREC- 
TION OF  ELECTION  AND  MOTION  FOR 
RECONSIDERATION 

By  telegram  on  January  3,  1957,  notification  was 
given  by  undersigned,  acting  in  behalf  of  Moss- 
Amber  Corporation,   the  Employer   in   the   above- 
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entitled  case,  of  intent  to  file  Request  for  Recon- 
sideration and  Motion  to  Amend  Decision  and 
Direction  of  an  Election.  There  follows  the  Em- 
ployer's Exceptions  to  the  Decision  and  Direction, 
irgiunent  sustaining  the  Employer's  position  thereto, 
md  Motion  to  Reconsider  and  amend  the  Direction 
)f  Election. 

Exceptions 

Moss-Amber  Corporation,  hereinafter  referred  to 
IS  the  "Employer,"  excepts  to  Board's  Decision  and 
Direction  of  Election  in  the  following  particulars: 

1.  (Paragraph  4,  bottom  of  page  one  and  top  of 
)age  2) :  "The  Employer  asserts  that  the  requested 
mit  is  inappropriate  and  contends  that  the  apj)ro- 
)riate  unit  should  include,  in  addition  to  the  em- 
)loyees  sought  by  the  Petitioner,  employees  engaged 
n  designing,  spreading,  cutting  and  pattern-making 
it  the  Employer's  other  plant  at  Los  Angeles,  Cali- 
•ornia." 

2.  (Starting  at  8th  line  from  the  bottom  of  page 
I):  "The  approximately  25  employees  include  5 
)ffice  clericals,  6  or  7  folders,  3  pressers,  3  or  four 
)oxers,  3  or  4  shippers,  a  sewer,  and  2  employees 
engaged  in  designing,  spreading,  cutting,  and  pat- 
iern-making. " 

3.  (First  paragraph,  page  3):  "Upon  the  entire 
•ecord  herein,  and  particularly  in  view  of  the  geo- 
^•aphical  separation  of  the  2  plants,  their  different 
functions,  the  lack  of  employee  interchange  and 
)ai'gaining  history,  and  the  fact  that  no  lal)or  ov- 
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ganization  currently  seeks  to  represent  employees 
at  both  plants,  we  find  that  a  unit  of  employees 
limited  to  the  San  Fernando  plant  is  appropriate." 

4.     (First  paragraph,  page  4)  :  "Upon  the  entire 
record  in  this  case,  we  find  that  the  following  em- 
ployees of  the  Employer  at  its  plant  at  San  Fer- 
nando,  California,   constitute  an  appropriate  unilj 
within  the  meaning  of  Section  9   (b)   of  the  Act: 
All  spreaders  and  cutters,  excluding  all  other  pro 
duction  employees,  shipping  and  office  employees, 
maintenance  employees,  bundle  girls,  the  pattern 
maker-cutter,  and  all  other  supervisors  as  defined 
in  the  Act." 

The  Employer's  Position  With  Respect 

to  Above  Exceptions  a 

With  reference  to  the  first  exception:  The  Era 
ployer  does  not  seek  to  have  designers  included  ini 
the  unit.  There  is  nothing  in  the  record  wherein 
the  Employer  seeks  a  unit  including  designers.  Tes- 
timony of  the  witness,  Edward  Moss,  was  to  the 
effect  that  the  Employer  had  but  one  designer,  and 
that  designer  was  Mr.  Amber,  president  of  the  cor- 
poration. The  record  specifically  states  that  the  Em- 
ployer does  not  seek  to  include  Mr.  Amber  in  the 
bargaining  unit  (p.  128  tr.).  There  is  the  possibility 
that  the  record  is  not  entirely  clear  as  to  how  many 
are  engaged  in  designing  and  for  that  reason  there 
follows  a  clarification. 

Mr.  Edward  Moss,  vice-president  of  the  corpora-|f'2 
tion,  testified  tliat  ho  is  in  full  charge  of  all  produc 
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tion  and  supervises  all  such  activity,  both  at  the  San 
Fernando  and  Los  Angeles  locations.  Mr.  Moss  testi- 
ied  (p.  17  tr.)  that  he  had  not  previously  given 
;estimony  "in  Court.''  As  a  result  of  his  inexperi- 
ence, some  of  the  answers  he  gave  in  response  to 
[uestions  were,  inadvertently  and  not  intentional, 
nisleading.  It  is  apparent  Mr.  Moss  did  not  fully 
mderstand  the  scope  of  some  of  the  questions. 

p.  14  tr.) 

Q.  (By  Mr.  Rissman,  Union  Counsel) :  How 
oany  are  engaged  in  designing?  (Referring  to  the 
jOS  Angeles  location.) 

A.  (By  Mr.  Moss):  Three;  it  varies,  could  be 
hree,  four,  two. 

p.  15  tr.) 

Q.     How  much  was  it  of  last  week? 

A.     At  the  moment,  there  is  three. 

Q.     Now,  how  many,  if  any,  do  cutting? 

A.     In  the  cutting,  there  is  two. 

Q.  Who  is  in  charge  of  the  two  who  do  the 
utting?  A.     I  am. 

Q.  We  are  talking  now  about  the  cutting  that  is 
one  at  the  Los  Angeles  plant. 

A.     I  supervise  it. 

Q.     Who  are  those  two  people? 

Further  questioning  developed  the  names  of  the 
NO  engaged  in  cutting  at  the  Los  Angeles  location 
B  Oscar  Gallegos   (p.  15  tr.)  and  Helen  O'Brien 

p.  21  tr.). 
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(p.  16  tr.) 

Q.     The  designing  is  done  by  who? 

A.    Mr.  Amber. 

Q.  Who  are  the  other  two  in  the  designing  de- 
partment? 

A.  The  answer  I  just  gave  you,  one  was  Oscar 
and  the  other  one  I  can't  think  of  the  name. 

Q.  I  see ;  so  Mr.  Amber  and  Oscar  Gallegos  and< 
one  other  man  do  designing  and  cutting? 

A.     Right. 

Q.  We  have  really  only  three  people  instead  ofi 
five  doing  those  operations ;  is  that  correct  ? 

A.     At  the  moment. 

(p.  21  tr.) 

Q.  (By  Mr.  Rissman)  :  Will  you  describe  fori 
us  the  work  done  by  Oscar  Gallegos  and  Helen 
O'Brien,  and  if  their  work  is  different,  then  de-t 
scribe  each  one  separately  ? 

A.  Well,  they  integrate  their  work.  They  cut 
samples  and  they  cut  trim  and  collars  and  so  on  and 
so  forth,  whatever  I  send  them  to  do,  they  do. 

Q.  In  other  words,  you  send  the  work  to  them 
from  San  Fernando  ?  A.     Yes. 

Q.     Do  they  do  any  marking? 

A.  What  do  you  mean,  marking ;  by  that  do  yoD' 
mean  marking  the  patterns  ? 

q.    Yes. 

A.  Well,  Oscar  makes  some  patterns  and  Helei 
does,  too. 

Q.    Do  they  do  any  spreading? 

A.     They  have  to  spread  to  cut. 


vs.  3I0SS  Amber  Mfg.  Co.  17 

From  the  foregoing  testimony  it  could  have  been 
understood  that  there  were  three  people  engaged  in 
designing.  The  Board's  Direction  reflects  such  an 
understanding.  Mr.  Moss  enumerated  the  people  in 
the  department  as  three,  or  meant  to  do  so,  and  a 
break-down  of  the  duties  clearly  reveals  that  only 
one,  Mr.  Amber,  does  designing,  and  the  other  two, 
Gallegos  and  O'Brien,  perform  the  usual  functions 
of  cutters  in  a  garment  factory,  which  includes  pat- 
tern-making, spreading  and  cutting.  (See  the  sworn 
statement  of  Mr.  Moss  attached  hereto  and  made  a 
part  hereof,  and  identified  as  Exhibit  1.) 

The  Employer  submits  that  Gallegos  and  O'Brien 
pei-form  duties  similar  to  the  duties  of  the  San 
Fernando  employees  and,  further,  that  such  duties 
are  so  integrated  with  the  work  at  the  San  Fernando 
location,  and  with  the  cutting  department  there,  that 
they  are  inseparable  when  considered  as  a  unit,  and 
that  they  should  be  included  in  any  designation  of 
an  appropriate  bargaining  unit  of  cutters  employed 
by  the  Employer.  In  support  of  this  contention,  the 
Employer  calls  attention  to  the  following  testimony: 

(p.  55  tr.) 

Q.  (By  Hearing  Officer)  :  What  about  the  cut- 
ting that  is  performed  in  Los  Angeles,  do  they  per- 
form any  production  cutting? 

A.  (By  Mr.  Moss) :  Yes.  Well,  when  I  say  pro- 
duction, I  should  limit  it  to  trim  cutting,  primarily, 
although  they  do  some  production  cutting. 

Q.     By  trim,  do  you  mean  collars  and  cuffs  ? 
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A.  Collars  and  panels  and  other  parts  of  the 
garment. 

Q.  I  see,  and  those  parts  then  would  be  shipped 
to  San  Fernando  to  be  incorporated  in  the  finished 
garment?  A.     That's  right. 

From  the  above  testimony,  together  with  the 
sworn  statement  of  Mr.  Moss,  there  can  be  no  doubt 
but  that  the  work  of  the  cutters  in  San  Fernando 
and  Los  Angeles  constitutes  a  single  homogeneous 
unit.  Neither  location  operates  unilaterally;  both 
cut  part  of  the  same  garments  manufactured  for 
production;  both  are  under  the  same  supervision 
with  direct  telephone  service  between  the  two  loca- 
tions ;  the  same  materials  and  the  identical  garments 
are  worked  on  at  both  places  at  various  stages;  the 
company  records  classify  them  as  a  single  depart- 
ment (see  Mr.  Moss'  sworn  statement) ;  all  are  on 
an  hourly  wage  and  enjoy  the  same  vacation  bene- 
fits ;  all  are  eligible  for  membership  in  the  Petition- 
ing Union  (refer  to  testimony  of  Union  Agent 
George  Metalsky,  p.  Ill  tr.)  where  eligibility  is 
stated  to  be:  ''Anybody  in  the  clothing  industry 
that  is  a  cutter." 

Moss- Amber  Corporation  does  not  operate  as  two 
businesses  under  a  single  ownership,  but  as  one 
integrated  i)roduction  unit  with  two  locations.  It 
has,  in  fact,  one  cutting  department,  operated  par- 
tially at  San  Fernando  and  partially  at  Los  An- 
geles for  the  sake  of  convenience  only.  Trim  (which 
includes  "collars  and  panels  and  other  parts  of  the 
garment")  is  cut  in  larger  proportion  in  the  Los  An- 
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geles  location.  However,  trim  is  cut  also  in  San 
Fernando.  (See  testimony  of  Mr.  Moss,  p.  30  tr., 
wherein  he  testified  Aldo  Baldwin  at  the  San  Fer- 
nando location  cut  ''just  trim.'')  On  the  other  hand, 
the  greater  part,  but  not  all,  of  the  cutting  of  larger 
pieces,  or  what  Mr.  Moss  termed  "production  cut- 
ting'' is  performed  at  the  San  Fernando  location. 
Samples  are  cut  and  made  at  both  locations. 

It  is  difficult  to  envision  an  operation  so  closely 
integTated  having  a  bargaining  representative  for 
some  of  its  employees  in  a  single  department,  but 
excluding  other  employees  in  the  same  department 
for  no  other  reason  than  that  their  cutting  tables 
happen  to  be  separated  by  25  miles.  It  is  the  con- 
tention of  the  Employer  that  all  of  its  cutters  should 
])e  entitled  to  bargaining  representation,  if  any 
should  be  designated,  and  that  a  separation  would 
provoke  an  unworkable  and  inefficient  department. 
Mr.  Moss,  who  is  the  supervisor  of  the  entire  cutting 
department,  has  discretionary  authority  to  assign 
the  work  at  either  location  and  does  so  in  manner 
to  obtain  the  greatest  efficiency  and  best  utilize  the 
time  of  the  cutters. 

The  Employer  cannot  accept  the  Board's  ruling 
of  what  constitutes  an  appropriate  bargaining  unit 
as  tenable,  and  submits  that  it  would  create  prob- 
lems that  would  necessitate  a  change  of  production 
methods  forcing  it  to  do  all  the  cutting  in  one  loca- 
tion, either  at  San  Fernando  or  Los  Angeles.  It 
submits  further,  that  any  insistence  of  a  division 
of  the  employees,  who  have  a  community  of  interest 
and  whose  work  largely  complements  one  another. 
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could  only  bo  considered  an  arbitrary  and  capricious 
ruling,  and  the  Employer  would  have  no  alternative 
but  to  seek  relief  from  such  a  ruling  in  whatever 
manner  is  provided  by  law. 

Motion  to  Reconsider  and  Amend  Direction 
for  an  Election 

The  Employer  accepts  the  Board's  ruling  with 
respect  to  excluding  the  bundling  girls  who  work 
in  the  cutting  department,  as  well  as  the  exclusion 
of  the  patternmaker-cutter  at  the  San  Fernando 
location  who,  the  Board  rules,  is  a  supervisory 
employee. 

The  Employer  moves  to  amend  the  Direction  of 
an  Election  to  include  in  one  homogeneous  group  of 
skilled  employees  all  spreaders  and  cutters  employed 
by  the  Employer  at  its  San  Fernando  and  Los  An- 
geles locations,  and  agrees  that  if  that  is  done  the 
unit  then  so  designated  will  in  fact  constitute  an 
appropriate  unit  within  the  meaning  of  Section  9 
(b)  of  the  Act. 

Respectfully  submitted, 

/s/  MRS.  EDWIN  SELVIN, 

MRS.  EDWIN  SELVIN, 

For  and  in  Behalf  of  Moss- 
Amber  Corporation. 

SigTied  at  Beverly  Hills,  Calif.,  this  19th  day  of 
January,  1957. 

[Received  in  evidence  April  29,  1957,  as  Respond- 
ent's Exhibit  No.  7.] 
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RESPONDENT'S  EXHIBIT  No.  8 

AFFIDAVIT 

>tate  of  California, 
voimty  of  Los  Angeles — ^^ss. 

I,  Edward  Moss,  being  first  duly  sworn,  do  depose 
nd  state : 

I  am  the  same  Edward  Moss  who  gave  testimony 
Q  the  representation  proceedings,  titled  21-RC- 
553,  Moss-Amber  Corporation,  before  a  hearing 
fficer  in  the  Regional  Office  of  the  National  Labor 
delations  Board  on  October  1,  1956.  In  an  effort  to 
larify  the  record  I  make  the  following  statement: 

I  did  not  intend  by  my  testimony  to  say  that  three 
leople  were,  on  the  day  of  the  hearing,  engaged  in 
esigning  in  the  Los  Angeles  location  of  our  plant. 

merely  meant  that  three  people  were,  on  the  date 
f  such  testimony,  employed  in  what  is  sometimes 
)osely  termed  '*the  designing  department,"  but 
^hich  is  actually  part  of  our  cutting  department 
p.  14  tr.).  This,  I  believe,  is  made  clear  by  my 
urther  testimony  (p.  16  tr.)  where  I  identified  Mr. 
onber  as  the  Designer,  while  the  specific  duties  of 
►scar  Gallegos  and  Helen  O'Brien  are  detailed  (p. 
1  tr.)  as  follows:  "Well,  they  integrate  their 
^ork.  They  cut  samples  and  they  cut  trims  and  col- 
irs  and  so  on  and  so  forth,  whatever  I  send  them 
3  do,  they  do."  Neither  has  ever  engaged  in  de- 
igning for  Moss-Amber  Corporation.  I  again  cor- 
ectly  stated  what  these  two  employees  do,  and 
gain,  to  clarify,   I  stated   (p.  55  tr.)   specifically 
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that  they  both  cut  for  production,  but  that  such 
production  cutting  is  primarily  limited  to  trim  , 
cutting,  although  this  is  not  always  the  case,  asi 
indicated  by  the  testimony.  I  defined  trim  as  ''col- 
lars and  panels  and  other  parts  of  the  garment,"' 
and  testified  further  that  after  they  were  cut  suchi 
parts  are  shipped  to  the  San  Fernando  location  to( 
l)e  incorporated  into  the  finished  garment.  I  was  not 
asked  the  question  and  so  I  did  not  testify  to  the< 
further  fact  that  approximately  60%  of  all  the  trimi 
incorporated  in  the  garments  manufactured  for 
production  is  cut  by  the  cutting  department  em^ 
ployees  in  Los  Angeles. 

During  the  term  of  employment  of  Aldo  Baldwim 
at  the  San  Fernando  location  I  testified  (p.  30  tr.) 
that  he  was  cutting  "just  trim,"  and  that  he  was 
employed  (pgs.  70  and  71  tr.)  to  help  out  during! 
the  vacation  of  regularly  employed  cutters. 

The  record  is  abundantly  clear  that  the  two  locaH 
tions,  San  Fernando  and  Los  Angeles,  are  not  twoi 
business  operated  under  one  ownership,  but  one 
business  operated  as  a  single  integTated  unit,  and 
occupying  two  locations  onl}^  for  convenience.  In 
the  case  of  the  cutting  department  it  is  a  single  de-' 
])artment,  partly  in  San  Fernando  and  partly  in  Los 
Angeles.  I  testified  that  all  accounting  and  payroIJ 
records  are  kept  in  Los  Angeles.  Payroll  records 
are  segregated  by  departments  and  San  Fernanda 
cutters  and  Los  Angeles  cutters  are  segregated  to- 
gether from  the  other  classifications  as  one  depart-t 
ment,  as  our  payroll  records  will  reveal. 
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The  actual  work  done  in  each  location,  insofar 
as  cutting  operations  are  concerned,  is  so  integrated 
that  while  San  Fernando  may  cut  fronts,  backs, 
sleeves,  etc.,  Los  Angeles  will  cut,  trim  collars, 
panels,  etc.,  for  the  self-same  garments  which  are 
manufactured  for  production.  The  reason,  and  the 
mly  reason,  for  confining  the  larger  paii:  of  the 
rim  to  the  Los  Angeles  location,  is  that  trim  cut- 
ing  (pgs.  70  and  71  tr.)  requires  less  space  than 
s  required  for  other  parts  of  the  garment,  and 
lince  we  have  less  cutting  space  in  Los  Angeles  it 
s  a  matter  of  convenience  only.  Other  than  samples, 
vhich  are  made  at  both  locations,  it  is  safe  to  say 
hat  most  of  the  garments  manufactured  for  pro- 
luction  have  some  work  performed  by  the  cutters 
n  San  Fernando  and  some  by  the  cutters  in  Los 
Lngeles.  There  are  no  garments  manufactured  for 
)roductiou  made  wholly  and  completely  at  either 
ocation.  It  requires  both  locations  to  complete  each 
,nd  every  garment  manufactured  for  production, 
.nd  this  is  particularly  true  of  the  cutting  opera- 
ion. 

As  I  testified,  I  supervise  all  cutting  operations, 
^here  is  direct  telephone  service  between  the  San 
i'emando  cutting  department  and  the  Los  Angeles 
utting  department  to  facilitate  this.  There  is  also 
,  truck  goes  back  and  forth  taking  materials  from 
ne  cutting  department  to  another.  The  work  of  the 
wo  locations  is  quite  thoroughly  intermingled.  The 
rork  at  both  locations  could  just  as  well  be  con- 
olidated  in  a  single  building,  or  a  single  room  for 
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that  matter,  and  the  end  result  would  be  the  same 
Many  factors  have  entered  into  the  division  of  the 
work  into  two  locations  or  two  buildings  to  effectu 
ate  a  single  production  unit,  such  as  availabilitj 
of  certain  types  of  employees,  shipping  centers 
showroom  facilities  close  to  markets,  space  require- 
ments involving  overhead,  and  many  others.  Bui 
the  fact  remains  that  there  is  but  one  cutting  de' 
])ai'tment,  part  of  the  tables  being  located  in  Sar 
Fernando  and  part  in  Los  Angeles,  and  only  limita- 
tion of  space  determining  which  part  of  the  gan 
ment  is  cut  in  San  Fernando  and  which  is  cut  it 
Los  Angeles.  If  there  were  to  be  an  elimination  oi 
the  functions  of  either  of  the  two  locations,  as  at 
present  operated,  there  could  be  no  productioD 
whatever,  since  the  work  at  the  two  locations  is  sg 
closely  integrated. 

There  is  the  further  fact  that  the  Union  has  beeni 
and  is,  attempting  to  enlist  as  members  the  em^ 
ployees  in  the  Los  Angeles  location  of  the  cutting 
department.  Union  organizers  have  entered  the 
premises  of  the  Los  Angeles  location  and  have  so-( 
licited  our  cutters  employed  there  to  become  menu 
bers — with  what  success  I  do  not  know.  This  has 
occurred  on  several  occasions  since  the  inception 
of  this  proceeding  and  prior  to  the  Board's  Decisior 
and  Direction  of  Election.  I  personally  have  seer 
cards  for  membership  signature  which  were  handec 
out  on  our  premises  in  Los  Angeles. 

Finally,  there  is  no  significance  whatsoever  in  tW 
fact  that  there  is  no  interchange  of  employees  be^' 
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tween  San  Fernando  and  Los  Angeles.  There  are 
cutting  facilities  at  both  locations.  The  work  can 
be  done  either  place,  and  it  is  done  in  either  place 
as  I  assign  it  in  manner  to  keep  the  cutters  at  both 
locations  busy.  Naturally,  the  assignments  are  made 
with  space  limitations  (the  smaller  cutting  area  spe- 
cifically) in  Los  Aiigeles,  which  results  in  the  greater 
portion  of  the  larger  pieces,  requiring  more  space, 
being  cut  in  San  Fernando,  and  the  trim,  requiring 
less  space,  being  made  in  larger  proportion  in  Los 
Angeles. 

/s/  EDWARD  MOSS. 

Subscribed  and  sworn  to  this  18th  day  of  January, 
1957,  before  me,  a  Notary  Public  in  and  for  the 
State  of  California,  County  of  Los  Angeles. 

[Seal]        /s/  GLADYS  W.  TUCKER. 
My  Commission  Expires  August  5,  1960. 

[Received  in  ca  idence  April  29,  1957,  as  Respond- 
ent's Exhibit  No.  8.] 


GENERAL  COUNSEL'S  EXHIBIT  No.  5-8 

United  States  of  America 
National  Labor  R-elations  Board 

[Title  of  Cause.] 

''NonD" 
Type  of  Election:  Board  Ordered. 

T'ERTIFICATION  OF  REPRESENTATIVES 

An  election  having  been  conducted  in  the  above 
matter  by  the  undersigned  Regional  Director  of  the 
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National  Labor  Relations  Board  in  accordance  with 
the  Rules  and  Regulations  of  the  Board;  and  it  ap- 
pearing from  the  Tally  of  Ballots  that  a  collective 
bargaining  representative  has  been  selected ;  and  no 
objections  having  been  filed  to  the  Tally  of  Ballots 
furnished  to  the  parties,  or  to  the  conduct  of  the 
election,  within  the  time  provided  therefor; 

Pursuant  to  authority  vested  in  the  undersigned 
by  the  National  Labor  Relations  Board, 

It  Is  Hereby  Certified  that  Los  Angeles  Joint 
Board,  Amalgamated  Clothing  Workers  of  America, 
AFL-CIO,  has  been  designated  and  selected  by  a 
majority  of  the  employees  of  the  above-named  Em- 
ployer, in  the  unit  herein  involved,  as  their  rep- 
resentative for  the  purposes  of  collective  bargaining, 
and  that,  pursuant  to  Section  9  (a)  of  the  Act  as 
amended,  the  said  organization  is  the  exclusive  rep- 
resentative of  all  the  employees  in  such  unit  for  the 
purposes  of  collective  bargaining  mth  respect  to 
rates  of  pay,  wages,  hours  of  employment,  and  other 
conditions  of  employment. 

Signed  at  Los  Angeles,  California,  on  the  11th 
day  of  February,  1957. 

On  behalf  of, 

[Seal]  NATIONAL  LABOR 

RELATIONS  BOARD, 

/s/  HENRY  W.  BECKER, 
Regional  Director  for  Twenty-first  Region,  National 
Labor  Relations  Board. 

Received  in  evidence  April  29,  1957,  as  General 
Counsel's  Exhibit  No.  5-H. 
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United  States  of  America 
Before  the  National  Labor  Relations  Board 

Case  No.  21-CA-2657 

MOSS-AMBER  MFG.  CO. 

and 

LOS  ANGELES  JOINT  BOARD,  AMALGA- 
MATED CLOTHING  WORKERS  OF 
AMERICA,  AFL-CIO 

DECISION  AND   ORDER 

On  May  21,  1957,  Trial  Examiner  Da\id  F.  Doyle 
issued  his  Intermediate  Report  in  the  above-entitled 
proceeding,  finding  that  the  Respondent  had  en- 
gaged in  and  was  engaging  in  certain  unfair  labor 
practices  and  recommending  that  it  cease  and  desist 
therefrom  and  take  certain  affirmative  action,  as 
set  forth  in  the  copy  of  the  Intermediate  Report 
attached  hereto.  Thereafter,  the  Respondent  filed 
exceptions  to  the  Intermediate  Report  and  a  sup- 
porting brief. 

Pursuant  to  the  provisions  of  Section  3  (b)  of  the 
Act,  the  Board  has  delegated  its  powers  in  connec- 
tion with  this  case  to  a  three-member  panel. 

The  Board  has  reviewed  the  rulings  of  the  Trial 
Examiner  made  at  the  hearing  and  finds  that  no 
prejudicial  error  was  committed.^   The  7'U lings  are 


^On  the  ground  that  the  Respondent  could  not 
relitigate  in  this  proceeding  issues  which  had  been 
df-r-ided  in  the  prior  representation  proceeding,  116 
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hereby  affirmed.  The  Board  has  considered  the  In- 
termediate Report,  the  exceptions  and  brief,  and  the 
entire  record  in  this  case,  and  hereby  adopts  the 
findings,  conclusions,  and  recommendations  of  the 
Trial  Examiner. 

OEDER 

Upon  the  entire  record  in  the  case  and  pursuant 
to  Section  10  (c)  of  the  National  Labor  Relations 
Act,  as  amended,  the  National  Labor  Relations 
Board  hereby  orders  that  the  Respondent,  Moss- 
Amber  Mfg.  Co.,  San  Fernando,  California,  its 
officers,  agents,  successors,  and  assigns,  shall : 

NLRB  1998,  the  Trial  Examiner  at  the  hearing 
herein  excluded,  inter  alia,  certain  evidence  which 
the  Respondent  asserts  was  newly  discovered  and 
therefore  admissible.  The  Respondent  further  as- 
serts that  such  evidence,  pertaining  to  alleged  ef- 
forts by  the  Union  to  organize  employees  in  addi- 
tion to  those  included  in  the  appropriate  unit,  would 
establish  that  such  unit  was  inappropriate  under 
Section  9  (c)  (5)  of  the  Act  because  it  was  based 
on  the  Union's  extent  of  organization.  Section  9  (c) 
(5),  however,  precludes  the  Board  only  from  giving 
controlling  weight  to  extent  of  organization,  and 
the  findings  made  in  the  representation  case  show 
that  the  Board's  unit  determination  in  that  case  was 
affirmatively  supported  by  clear  and  decisive  evi- 
dence wholly  unrelated  to  extent  of  organization.  In 
these  circumstances,  the  allegedly  newl.y  discovered 
evidence,  even  if  admitted,  would  not  affect  the 
A^alidity  of  the  Board's  unit  determination  in  the 
representation  proceeding  or  our  agi'eement  there- 
with. See  The  Emplovers'  Liabilitv  Assurance  Cor- 
poration, Ltd.,  117  NLRB  92 ;  Kwikset  Locks,  Inc., 
316  NLRB  1648.  Accordingly,  the  Trial  Examiner's 
ruling,  even  if  assumed  to  be  erroneous,  was  not 
prejudicial. 

t 
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1.  Cease  and  Desist  From : 

(a)  Refusing  to  bargain  collectively  with  the 
Los  Angeles  Joint  Board,  Amalgamated  Clothing 
Workers  of  America,  AFL-CIO,  as  the  exclusive 
representative  of  all  spreaders  and  cutters  employed 
by  the  Respondent  at  its  San  Fernando,  California, 
plant,  excluding  all  other  production  employees, 
shijjping  and  office  employees,  maintenance  em- 
ployees, bundle  girls,  the  patternmaker-cutter,  and 
all  other  supervisors  as  defined  in  the  Act; 

(b)  In  any  other  manner  interfering  with  the 
efforts  of  the  Los  Angeles  Joint  Board,  Amalga- 
mated Clothing  Workers  of  America,  AFL-CIO, 
to  bargain  collectively  with  it  in  behalf  of  the  em- 
ployees in  the  appropriate  unit. 

2.  Take  the  following  affirmative  action  which  the 
'  Board  finds  will  effectuate  the  policies  of  the 
I     Act: 

(a)  Upon  request  bargain  collectively  with  the 
Los  Angeles  Joint  Board,  Amalgamated  Clothing 
Workers  of  America,  AFL-CIO,  as  the  exclusive 
bargaining  representative  of  all  the  employees  in 
the  appropriate  unit  with  respect  to  wages,  rates 
oi  pay,  hours  of  employment,  or  other  conditions  of 
employment,  and,  if  an  understanding  is  reached, 
embody  such  understanding  in  a  signed  agTeement; 

(b)  Post  at  its  plant  in  San  Fernando,  Califor- 
nia, copies  of  the  notice  attached  hereto,  marked 
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Dated :   

By.. 


(Representative)  (Title) 

This  notice  must  remain  posted  for  60  days  from 
the  date  hereof,  and  must  not  be  altered,  defaced, 
or  covered  by  any  other  material.  \ 


A 


[Title  of  Board  and  Cause.] 

INTERMEDIATE  REPORT  AND 
RECOMMENDED  ORDER 

David  F.  Doyle,  Trial  Examiner. 

Statement  of  the  Case 

This  proceeding,  brought  under  Section  10  (b) 
of  the  Act,  was  heard  at  Los  Angeles,  California,  oni 
April  29,  1957,  pursuant  to  due  notice  to  all  parties.^ 
The  complaint,  dated  April  1,  1957,  was  issued  by 
the  General  Counsel  and  duly  served  on  the  Com- 
pany. The  complaint  alleged  in  substance  that  the 
Company  on  or  about  February  15,  1957,  and  there- 
after, refused  to  bargain  collectively  with  the  Union, 


iln  this  report,  Moss  Amber  Mfg.  Co.  is  referrec} 
to  as  the  Company;  Los  Angeles  Joint  Board,  Amal- 
gamated Clothing  Workers  of  America,  AFL-CIO, 
as  the  Union;  the  General  Counsel  of  the  Board 
and  his  representative  at  the  hearing,  as  the  General 
Counsel;  the  National  Labor  Relations  Board,  as 
the  Board;  and  the  Labor  Management  Relations 
Act  of  1947,  as  amended,  as  the  Act. 
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which  was  the  certified  bargaining  representative 
of  the  Comj^any's  employees  in  an  appropriate  unit, 
and  that  by  such  conduct  the  Company  had  viohited 
Sections  8  (a)  (1)  and  (5)  of  the  Act.  The  Com- 
pany duly  filed  an  answer  denying  the  commission 
of  the  alleged  unfair  labor  practices,  and  asserting 
as  a  defense  that  the  bargaining  unit  defined  by 
the  Board  in  its  Decision  and  Direction  of  Election 
in  a  representation  case  between  the  parties  (Moss- 
Amber  Mfg.  Co.,  116  NLRB  No.  286)  was  in  fact 
inai^propriate,  and  that  the  Board's  finding  as  to 
unit  was  "illegal  and  contrary  to  the  express  provi- 
sions of  the  Act.'' 

At  the  hearing  all  parties  were  represented,  were 
affoi'ded  a  full  opportunity  to  be  heard,  to  examine 
and  cross-examine  witnesses,  to  introduce  evidence 
bearing  on  the  issues,  to  argue  the  issues  orally  upon 
the  record,  and  to  file  briefs  and  proposed  findings. 

Cpon  the  entire  record  in  the  case,  and  from  my 
obsei-vation  of  the  witnesses,  I  make  the  following: 

Findings  of  Fact 

I.     The  Business  of  th(»  Company 

Upon  the  pleadings,  and  a  stipulation  made  at  the 
hearine:  as  to  certain  facts  of  the  Company's  busi- 
ness, I  find  that  the  Company  is  a  California  cor- 
poration engaged  in  San  Fernando  and  Los  An- 
geles, California,  in  the  manufacture  of  men's  sport 
shirts.    The    Company   annually   ships    directly   to 
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points  located  outside  the  State  of  California  prod- 
ucts valued  in  excess  of  $50,000. 

Upon  all  the  evidence,  including  that  produced  in 
the  i^rior  representation  case  between  the  parties, 
supra,  of  which  I  hereby  take  judicial  notice,  I  find 
that  the  Company  is  engaged  in  commerce  within 
the  meaning  of  Section  2  (6)  and  (7)  of  the  Act. 

II.     The  Labor  Organization  Involved.  I 

Upon  all  the  evidence.  I  find  that  Los  Angeles 
Joint  Board.  Amalgamated  Clothing  Workers  of 
America.  AFL-CIO.  is  a  labor  organization  admit- 
ting to  membership  employees  of  the  Company. 

III.     The  Unfair  Labor  Practices 

A.     Introduction:  the  Representation  Proceeding 

The  sole  issue  in  the  instant  proceeding  is  whether 
the  Company  has  refused  to  bargain  collectively 
with  the  Union  and  has  thereby  violated  Section  8 
(a)  (1)  and  (5)  of  the  Act. 

As  well  be  seen  below,  the  Company  asserts  as  a 
defense  to  its  refusal  to  bargain,  the  contention  that 
the  unit  has  found  by  the  Board  in  its  Decision  and 
Dii'ection  of  Election  in  Moss  .Amber  Corporation 
and  Los  Angeles  Joint  Board.  Amalgamated  Cloth- 
ing Workers  of  America.  AFL-CIO.  116  XLRB  No. 
286,  is  not  appropriate,  and  that,  in  consequence, 
the  Company  was  mider  no  duty  to  barsfain  with 
the  Union.  A  short  review  of  the  representation 
proceeding  will  demonstrate  that  the  contentions  of 


vs.  Moss  Arnher  Mfg.  Co.  35 

the  Company  on  the  unit  issue  have  been  heard  and 
determined  by  the  Board  in  that  proceeding. 

On  September  5,  1956,  the  Union  filed  a  petition 
requesting  certification  of  representative  for  a  unit 
of  the  Company's  employees  at  its  San  Fernando 
plant  described  as,  ''all  cutters,"  excluding  specifi- 
cally all  other  production  employees,  shipj:)ing  and 
office  employees,  maintenance  employees,  and  su- 
pervisory employees,  as  defined  in  the  Act.  Pursuant 
to  notice,  a  representation  proceeding  ^Yas  conducted 
before  a  hearing  officer  at  Los  Angeles,  California, 
on  October  1,  1956.  A  full  opportunity  was  afforded 
all  parties  to  present  evidence.  At  the  hearing,  the 
Company  assumed  the  position  that:  (1)  The  pro- 
posed unit  was  inappropriate  because  it  did  not  in- 
clude employees  working  for  the  Company  at  its 
Los  Angeles  plant  which,  according  to  the  testimony 
of  the  Company's  witnesses,  was  integi-ated  with  the 
San  Fernando  plant;  and  (2)  that  the  unit  of  em- 
ployees at  the  San  Fernando  plant  should  include 
bundle  girls,  the  patternmaker-cutter,  and  others. 

On  December  31,  1956,  the  Board  issued  its  Deci- 
sion and  Direction  of  Election  in  the  representation 
ease  finding  that  the  following  employees  of  the 
Company  at  its  plant  at  San  Fernando,  California, 
constituted  an  appropriate  unit  within  the  meaning 
of  Section  9  (b)  of  the  Act:  All  spreaders  and  gut- 
ters, excluding  all  other  production  employees,  shi])- 
ping  and  office  employees,  maintenance  employees, 
bundle  girls,  the  patternmaker-cutter,  and  all  other 
supervisors  as  defined  in  thf*  Act. 


36  National  Labor  Relations  Board 

On  January  30,  1957,  pursuant  to  the  Direction 
of  Election,  an  election  by  secret  ballot  was  con- 
ducted under  the  supervision  of  the  Regional  Di- 
rector of  the  Twenty-first  Region.  Of  the  three 
voters  eligible  to  vote  in  the  election,  two  voted  in 
favor  of  the  Union.  On  February  11,  1957,  the  Re- 
gional Director  issued  to  the  Union  a  certification  of 
representative  covering  the  unit. 

B.     The  Refusal  to  Bargain 

After  the  Union  had  received  its  certification,  on 
February  12,  1957,  Jerome  Posner,  its  manager,  by 
letter  notified  the  Company  that  it  had  received  its 
certification  and  that  it  would  like  to  arrange  a 
meeting  with  a  representative  of  the  Company  for 
the  purpose  of  engaging  in  collective  bargaining. 

On  February  15,  1957,  Mrs.  Edwin  Selvin  replied 
to  Posner 's  letter  of  February  12,  1957.  Mrs.  Sel- 
vin's  letter  reads  as  follows  :2 

Dear  Sir: 

Your  certified  mail,  special  delivery  letter,  ad- 
dressed to  Mr.  Edward  Moss  of  Moss-Amber  Cor- 
poration, has  been  forwarded  to  me  for  reply. 

As  you  are  aware,  we  made  formal  objection  to 
the  Board's  ruling  as  to  the  appropriate  bargaining 
unit  of  employees.  We  did  not  participate  in  the 
election,  nor  allow  it  to  be  held  on  company  prem- 
ises, nor  did  we  post  the  notices  of  such  election.  Nor 
will  we  now  recognize  the  certification  issued  as  a 


2General  Counsel's  Exhibit  No.  4. 
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result  of  the  election  held  outside  the   company's 
plant. 

This  action  is  taken  pursuant  to  Section  10  (f) 
of  the  National  Labor  Relations  Act,  which  section 
provides  the  means  bv  which  our  objections  may  be 
reviewed  by  a  United  States  Circuit  Court  or  by  the 
United  States  Court  of  Appeals.  When  and  if  a 
'* final  Order  of  the  Board"  issues,  after  hearing  of 
our  refusal  to  bargain,  it  is  our  intention  to  invoke 
this  right  of  a  Court  review  of  our  objections. 

In  the  meantime,  you  may  consider  this  letter  re- 
fusal to  meet  and  discuss  any  terms  of  a  contract. 

Yours  truly, 

On  February  20,  1957,  the  Union  filed  the  instant 
[•harge  against  the  Company.  At  the  hearing,  the 
Company  assumed  the  i)osition  that  it  sought  a  re- 
view of  the  Board's  decision  on  the  question  of  ap- 
propriate unit  by  the  Board  and  the  Courts,  and 
that  its  refusal  to  bargain  was  the  procedure  re- 
quired to  raise  that  question.  Counsel  for  the  Com- 
pany also  sought  to  introduce  into  evidence  certain 
exhibits,  and  proffered  certain  testimony,  bearing 
3n  certain  phases  of  the  question  of  appropriate 
unit.  The  General  Counsel  objected  to  the  receipt 
in  evidence  of  these  exhibits,  and  the  testimony  of 
these  witnesses  proposed  by  the  Company,  on  the 
^ound  that  the  exhibits  and  testimony  all  related 
to  issues  in  the  representation  proceeding,  which 
bad  been  litigated,  and  that  the  Company  was  trying 
to  use  the  present  proceeding  to  relitigate  matters 


,- 


38  National  Lahor  Relations  Board 

which  were  res  adjudicata.  The  Trial  Examiner  sus- 
tained the  objection  of  the  General  Counsel,  on  the 
ground  that  it  has  long  been  the  policy  of  the  Board 
not  to  permit  a  respondent  to  relitigate,  in  a  subse 
quent  unfair  labor  practice  proceeding  involving! 
charges  of  a  refusal  to  bargain  with  a  certified  rep 
resentative,  the  issues  decided  in  a  prior  representa 
tion  proceeding.3 

In  consequence  of  the  rejection  of  these  exhibits* 
and  the  preclusion  of  this  testimony,  no  further  de- 
fense was  interposed  by  the  Company. 

Therefore,  upon  the  evidence  as  a  whole,  I  find 
that  on  or  about  February  15,  1957,  and  at  all  times 
thereafter,  the  Company  has  refused,  and  is  refus-s 
ing,  to  bargain  collective  with  the  Union  as  the  ex- 
clusive representative  of  its  employees  in  an  ap-^ 
propriate  unit,  and  has  thereby  interfered  with,! 
restrained  and  coerced  its  employees  in  the  exercise 
of  the  rights  guaranteed  in  Section  7  of  the  Act. 


la 
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3N.  L.  R.  B.  V.  Worcester  Woolen  Mills  Corp.,  17C 
F.  2d  13  (C.A.  1)  cert,  denied  336  U.  S.  903;  Pitts- 
burgh  Plate  Glass  Co.  v.  N.  L.  R.  B.,  313  U.  S.  146  j 
Allis-Chalmers  Manufacturing  Co.  v.  N.  L.  R.  B.. 
162  F.  2d  435  (C.A.  7)  ;  N.  L.  R.  B.  v.  West  Ken- 
tuckv  Coal  Corapanv,  le52  F.  2d  198  (C.A.  6)  certi 
denied  328  U.  S.  866:  N.  L.  R.  B.  v.  Anwelt  Shoe 
Manufacturing  Co.,  93  F.  2d  367  (C.A.  1). 

4'phe  rejected  exhibits  were  marked  for  identifica-i 
tion,  Respondent's  Exhibits  Nos.  1-6.  The}^  may  be 
found  in  the  file  of  Rejected  Exhibits.  In  that  con-i 
nection  see  transcript  of  testimony,  pages  28-31.  See; 
also,  testimony  of  Griselda  Kuhlman,  page  25,  ano 
Edward  Moss,  pagc^  40.  as  to  testimony  ruled  inad-l 
missible. 
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lY.     The  Effect  of  the  Unfair  Labor 
Practices  Upon  Commerce 

The  activities  of  the  Company  set  forth  in  Section 
[II  above,  occurring  in  connection  with  the  opera- 
ions  of  the  Company  described  in  Section  I  above, 
lave  a  close,  intimate,  and  substantial  relation  to 
rade,  traffic,  and  conunerce  among  the  several 
States  and  tend  to  lead  to  labor  disputes  burdening 
md  obstructing  conunerce  and  the  free  flow  of  com- 
Qerce. 

V.     The  Remedy 

Having  found  that  the  Company  has  engaged  in 
ertain  unfair  labor  practices,  it  will  be  recom- 
Qended  that  the  Company  cease  and  desist  there- 
rom  and  take  certain  affirmative  action  designed 
0  effectuate  the  policies  of  the  Act. 

Having  also  found  that  the  Union  represented, 
nd  now  represents,  a  majority  of  the  employees  in 
he  appropriate  unit,  and  that  the  Company  has 
efused  to  bargain  collectively  with  it,  the  under- 
igned  will  recommend  that  the  Company  upon  re- 
uest  bargain  collectively  with  the  Union. 

Upon  the  basis  of  the  above  findings  of  fact  and 
pon  the  entire  record  in  the  case,  the  undersigned 
lakes  the  following: 

Conclusions  of  Law 

1.  Ijos  Angeles  Joint  Board,  Amalgamated  Cloth- 
ag  Workers  of  America,  AFL-CIO,  is  a  labor  or- 
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ganization  within  the  meaning  of  Section  2  (5)  of 
the  Act. 

2.  All  spreaders  and  cutters  employed  by  the 
Company  at  its  San  Fernando  plant,  excluding  all 
other  production  employees,  shipping  and  office  em- 
ployees, maintenance  employees,  bundle  girls,  the 
patternmaker-cutter  and  all  other  supervisors  as  de- 
fined in  the  Act,  form  a  unit  appropriate  for  the 
purposes  of  collective  bargaining. 

3.  The  above-named  Union  was  on  February  11, , 
1956,  and  at  all  times  thereafter  has  been  and  is,, 
the  exclusive  representative  of  all  the  employees  ini 
the  aforesaid  unit  for  the  purposes  of  collective ' 
bargaining  within  the  meaning  of  Section  9  (a)  of 
the  Act. 


4.  By  refusing  on  February  15,  1957,  and  at  all 
times  thereafter  to  bargain  collectively  with  the 
Union  as  the  exclusive  representative  of  all  its  em- 
ployees in  the  aforesaid  appropriate  unit,  the  Com- 
pany has  engaged  in,  and  is  engaging  in,  unfairr 
labor  practices  within  the  meaning  of  Section  8  (a) 
(5)  of  the  Act,  as  amended. 

5.  By  the  aforesaid  refusal  to  bargain,  the  Com- 
pany has  interfered  with,  restrained,  and  coerced  its  ^ 
employees  in  the  exercise  of  the  rights  guaranteed 
in  Section  7  of  the  Act,  and  has  engaged  in,  and  is  - 
engaging  in,  unfair  labor  practices  within  the  mean- 
ing of  Section  8  (a)  (1)  of  the  Act,  as  amended. 

6.  The  aforesaid  unfair  labor  practices  are  un- 
fair labor  practices  affecting  conmierce  within  the 
meaning  of  Section  2  (6)  and  (7)  of  the  Act. 
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Recommendations 

Upon  the  basis  of  the  above  findings  of  fact  and 
conclusions  of  law,  and  upon  the  entire  record  in  the 
case,  the  undersigned  recommends  that  the  Respond- 
ent, Moss  Amber  Mfg.  Co.,  its  officers,  agents,  suc- 
cessors and  assigns  shall: 

1.  Cease  and  desist  from: 

(a)  Refusing  to  bargain  collectively  with  the 
Los  Angeles  Joint  Board,  Amalgamated  Clothing 
Workers  of  America,  AFL-CIO,  as  the  exclusive 
re])resentative  of  all  spreaders  and  cutters  employed 
by  the  Company  at  its  San  Fernando  plant,  ex- 
cluding all  other  production  employees,  shipping 
and  office  employees,  maintenance  employees,  bundle 
girls,  the  patternmaker-cutter  and  all  other  super- 
visors as  defined  in  the  Act; 

(b)  In  any  other  manner  interfering  with  the 
efforts  of  the  Los  Angeles  Joint  Board,  Amalga- 
mated Clothing  Workers  of  America,  AFL-CIO,  to 
bargain  collectively  with  it  in  behalf  of  the  em- 
ployees in  the  aforesaid  appropriate  unit. 

2.  Tak('  the  following  affirmativ(>  action  which  the 

undersigned  finds  will  effectuate  the  policies  of 
the  Act : 

(a)  Upon  request  bargain  collectively  with  the 
Los  Angeles  Joint  Board,  Amalgamated  Clothing 
Workers;  of  America,  AFL-CIO,  as  the  exclusive 
bargaining  representative  of  all   the  employees  in 
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the  aforesaid  appropriate  unit  with  respect  to  wages, 
rates  of  pay,  hours  of  employment,  or  other  condi- 
tions of  employment,  and  if  an  understanding  is 
reached,  embody  such  understanding  in  a  signed 
agreement ; 

(b)  Post  at  its  plant  in  San  Fernando,  Califor- 
nia, copies  of  the  notice  attached  hereto,  marked 
Appendix  A.  Copies  of  said  notice,  to  be  furnished 
by  the  Regional  Director  for  the  Twenty-first  Re- 
gion, shall,  after  being  duly  signed  by  the  Com- 
pany's representative,  be  posted  by  the  Company 
immediately  upon  receipt  thereof  and  maintained 
by  it  for  a  period  of  sixty  (60)  consecutive  days.- 
thereafter  in  conspicuous  places,  including  all  places 
where  notices  to  employees  are  customarily  posted. 
Reasonable  steps  shall  be  taken  by  the  Company  to 
insure  that  said  notices  are  not  altered,  defaced, 
or  covered  by  any  other  material ; 

(c)  Notify  the  Regional  Director  for  the 
Twenty-first  Region  in  writing  within  twenty  (20) 
days  from  the  date  of  receipt  of  this  Intermediate 
Report  and  Recommended  Order  what  steps  the 
Company  has  taken  to  comply  herewith. 

It  is  further  recommended  that,  unless  on  or  be- 
fore twenty  (20)  days  from  the  date  of  receipt  of 
this  Intermediate  Report  and  Recommended  Order 
the  Company  notify  the  said  Regional  Director  in 
writing  that  it  wiU  comply  with  the  foregoing  rec- 
ommendations, the  National  Labor  Relations  Board 
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issue  an  order  requiring  the  Company  to  take  the 
action  aforesaid. 

Dated  this  21st  day  of  May,  1957. 

/s/  DAVID  F.  DOYLE, 
Trial  Examiner. 


[Title  of  Board  and  Cause.] 

EXCEPTIONS  TO  INTERMEDIATE  REPORT, 
RECOMMENDED  ORDER  AND  TO  VARI- 
OUS RULINGS  OF  THE  TRIAL  EX- 
AMINER 

Comes  now  the  Respondent  and  notes  the  follow- 
ing exceptions  to  the  Intermediate  Report,  Recom- 
mended Order  and  Rulmgs  of  the  Trial  Examiner: 

I. 

Respondent  excepts  to  the  findings  in  the  Inter- 
mediate Report,  page  1,  lines  3  and  4,  from  the  bot- 
tom thereof  that:  The  parties  ''were  afforded  a  full 
oxjportunity  to  be  heard,  to  examine  and  cross-ex- 
amine witnesses,  to  introduce  evidence  bearing  on 
the  issues,"  and  in  this  connection  alleges  it  was 
precluded  from  offering  evidence  material  to  the 
issues,  and  was  denied  due  process  by  the  Trial  Ex- 
aminer's rulings. 

II. 

Respondent  excepts  to  the  finding  page  2,  lines 
23  to  25,  that:  ''Upon  all  the  evidence  I  find  that 
Los  Angeles  Joint  Board,  Amalgamated  Clothing 
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Workers  of  America,  AFL-CIO,  is  a  labor  organi- 
zation admitting  to  membership  employees  of  the 
Company." 

III. 
Respondent  excepts  to  the  finding,  page  2  of  the 
Intermediate  Report,  lines  40  to  44,  that:  "A  short 
review  of  the  representation  proceeding  will  demon- 
strate that  the  contentions  of  the  company  on  the 
unit  issue  have  been  heard  and  determined  by  the 
Board  in  that  proceeding." 

IV. 

Respondent  excepts  to  the  finding,  page  4  of  the 
Intermediate  Report  appearing  at  lines  17  through 
23,  that  the  company  refused  to  bargain  collectively 
with  the  Union  as  the  exclusive  representative  of 
its  employees  in  an  appropriate  unit,  and  thereby 
interfered  with  the  exercise  of  rights  guaranteed  in 
Section  7  of  the  Act. 

V. 

Respondent  excepts  to  all  conclusions  of  law  set 
forth  in  said  Intermediate  Report,  page  5,  lines  1 
through  33. 

VI. 

Respondent  excepts  to  the  Trial  Examiner's  de- 
nial of  Respondent's  motion  to  dismiss,  pages  22-23, 
Rep.  Tr. 

VII. 

Respondent  excepts  to  the  Trial  Examiner's  state- 
ment, page  27,  lines  13  and  14,  Rep.  Tr. :  ''Now,  I 
do  not  know  of  any  evidence  I  might  take  that  would 
show  that  the  unit  was  inappropriate." 
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YIII. 

Respondent  excepts  to  the  Trial  Examiner's  ex- 
clusion of  evidence  to  the  effect  that  the  charging 
Union  was  attempting  to  organize  other  employees, 
including  operators,  bundlers,  and  all  others  at  the 
San  Fernando  Plant,  as  well  as  the  cutters  at  the 
Los  Angeles  Plant,  and  that  the  above  employees 
were  all  eligible  for  membership  in  the  charging 
Union.  Rep.  Tr.  page  29,  lines  2  through  15;  page 
30,  lines  9  to  11. 

IX. 

Respondent  excepts  to  the  Trial  Examiner's  ex- 
clusion of  evidence  to  the  effect  that  before  and 
after  the  original  petition  was  signed  the  charging 
Union  was  attempting  to  organize  not  only  cutters 
but  operators  and  all  ekissifications  of  employees 
in  the  employer's  plants,  both  in  Los  Angeles  and 
San  Fernando,  Rep.  Tr.,  page  32,  lines  22  to  24. 

X. 

Respondent  excepts  to  the  Trial  Examiner's 
exclusion  of  evidence  to  the  effect  that  the  chareina* 
Union  passed  out  organizational  leaflets  to  all  em- 
ployees at  the  San  Fernando  Plant,  and  not  to  cut- 
ters and  spreaders  alone,  prior  to  the  date  when  it 
filed  the  original  petition  for  certification ;  that  said 
Union  passed  out  organizing  leaflets  and  authoriza- 
tion cards  to  employees  at  the  Los  Angeles  Plant  of 
Respondent  prior  to  the  direction  of  election;  that 
the  charging  Union  passed  out  organizing  leaflets 
and  authorization  cards  to  all  employees  at  Re- 
spondent's  San   Fernando   Plant   during  April    of 
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in  Allis  Chalmers  Mfg.  Co.  v.  NLRB,  162  F.  2nd, 
435,  when  it  stated:  ''There  was  no  claim  that  the 
testimony  thus  proposed  to  be  introduced  was  newly 
discovered  testimony  not  available  or  known  to  pe- 
titioner at  the  time  of  the  representation  hearing." 
In  the  instant  case  such  claim  was  made  by  the  Re- 
spondent. (See  Rep.  Tr.,  pg.  34,  lines  23  to  26;  pg, 
35,  lines  1  to  3;  pg.  36,  lines  7  and  8.) 

In  view  of  the  foregoing,  it  is  submitted  that  the 
rulings  of  the  Trial  Examiner  excluding  such  evi-i 
dence  was  error,  and  the  Respondent  was  thereby; 
denied  a  fair  hearing.  '^ 

Prior  to  1947  the  Board  in  some  instances  hadi 
found  a  bargaining  unit  appropriate  upon  the  basiai 
of  the  extent  to  which  the  employees  had  organ-i 
ized.  The  Act  was  then  amended  by  Congress,  and 
Section  9  (c)  (5)  was  added  which  reads  as  fol-l 
lows: 

''In  determining  whether  a  unit  is  appropriate 
for  the  purposes  specified  in  subsection  (b)  the 
extent  to  which  the  employees  have  organized  shaU 
not  be  controlling."  It  was  to  this  provision  thai 
Respondent  alluded  when  it  stated  in  its  answei 
that  the  bargaining  unit  claimed  was  illegal  and 
contrary  to  the  express  provisions  of  the  Act.  It  isi 
Respondent's  contention  that  inevitably  under  thei 
procedure  followed  by  the  charging  Union,  the  ex- 
tent to  which  the  employees  organized  became  con-i 
trolling  in  the  determination  of  the  bargaining  uniti 
The  charging  Union,  altliou,r;]i  it  admits  to  member- 
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ship  all  production  employees  employed  by  Re- 
spondent and  historically  has  organized  along  in- 
dustrial rather  than  craft  lines,  filed  a  petition  re- 
questing a  unit  comprising  only  a  small  class  of 
Respondent's  employees.  No  disclosure  was  made 
of  the  fact  that  prior  to  that  time  the  petitioning 
Union  had  attempted  to  organize  the  other  em- 
ployees of  Respondent,  although  this  was  a  fact 
peculiarly  within  the  knowledge  of  said  Union. 
Tender  the  circmnstances  what  basis  other  than  the 
extent  of  organization  could  exist  for  the  claiming 
of  such  a  unit?  It  would  seem  that  the  Board, 
charged  with  the  Congressional  mandate  quoted 
above,  should  have  made  some  inquiry  or  investiga- 
tion into  the  reason  for  the  filing  of  the  petition 
in  the  instant  case.  Corroborative  of  the  fact  that 
extent  of  organization  was  controlling  in  tlie  filing 
of  the  petition  is  the  further  efforts  of  the  charging 
Union  during  and  since  the  Board's  consideration 
of  the  imit  question  to  organize  other  employees  of 
the  Respondent.  It  seems  clear  that  the  CongTes- 
sional  intent  was  to  prevent  piece-meal  organization 
of  an  employer  such  as  the  Respondent,  with  its 
resultant  inconvenience,  expense  and  duplication  of 
effort  by  employer  and  Board.  If  the  charging 
I^nion  continues  to  follow  its  present  procedure, 
then  we  could  expect  petitions  from  the  charging 
Union  for  bundlers,  operators,  shippers  and  pressers 
as  each  in  turn  might  organize. 

Ironically,  one  of  the  reasons  advanced  by  the 
Board  for  finding  the  unit  appropriate  in  the  rep- 
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resentation  case  was  ''the  fact  that  no  labor  or- 
ganization currently  seeks  to  represent  employees 
at  both  plants."  But  for  the  Trial  Examiner's  ex- 
clusion of  evidence  the  record  in  this  case  would 
show  that  the  charging  Union  was  seeking  that  very 
thing  when  the  decision  issued.  Certainly  there 
should  have  been  disclosure  by  the  charging  Union 
at  that  time  of  its  own  efforts  contrary  to  the 
Board's  finding. 

It  is  submitted  that  the  amendment  to  the  Act 
set  out  above  in  effect  removes  the  determination 
of  a  bargaining  unit  from  the  Board's  jurisdiction 
when  extent  of  organization  is  the  controlling  factor. 
It  is  fimdamental  that  a  lack  of  jurisdiction  may 
be  urged  at  any  time  and  at  any  stage  of  a  quasi- 
judicial  or  judicial  proceeding.  It  is  therefore  re- 
spectfully submitted  that  the  record  fails  to  disclose 
the  commission  of  any  unfair  labor  practices. 

Respondent  therefore  prays  that  the  complaint 
be  dismissed. 

Respectfully  submitted, 

/s/  FRANK  A.  MOURITSEN, 

For  Respondent  Company. 

Affidavit  of  Service  by  Mail  attached. 
Received  June  13,  1957. 
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GENERAL  COUNSEL'S  EXHIBIT  No.  5-1 

Before  the  National  Labor  Relations  Board 
Twenty-first  Region 

Case  No.  21-RC-4553 

In  the  Matter  of: 

MOSS  AMBER, 

Employer, 
and 

LOS  ANGELES  JOINT  BOARD,  AMALGA- 
MATED CLOTHING  WORKERS  OF 
AMERICA,  AFL-CIO, 

Petitioner. 

Monday,  October  1,  1956 

Pursuant  to  notice,  the  above-entitled  matter  came 
on  foT-  hearing-  at  10:00  o'clock  a.m. 

Before:  Irving  Lelbling,  Hearing  Officer. 

Appearances : 

MRS.  EDWIN  SELVIN, 

Appearing  on  Behalf  of  Moss  Amber,  the 
Employer. 

WIRIN,  RISSMAN  AND  OKRAND,  by 
ROBERT  R.  RISSMAN, 

Appearing  on  Behalf  of  Los  Angeles  Joint 
Board,  Amalgamated  Clothing  Workers 
of  America,  AFL-CIO,  the  Petitioner. 
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MISS  GRISELDA  KUHLMAN, 

Appearing  on  Behalf  of  the  Los  Angeles 
Joint  Board,  Amalgamated  Clothing 
Workers  of  America,  AFL-CIO,  the  Pe- 
titioner. 


Hearing  Officer:  At  this  time,  I  would  like  to 
propose  a  few  stipulations  which  I  believe  we  can 
enter  into. 

First,  may  it  be  stipulated  that  the  petitioner, 
the  Los  Angeles  Joint  Board  of  Amalgamated 
Clothing  Workers  of  America,  AFL-CIO,  is  a  labor 
organization  within  the  meaning  of  the  National 
Labor  Relations  Act? 

Mrs.  Selvin:     So  stipulated. 

Mr.  Rissman:     So  stipulated. 

Hearing  Officer:  May  it  also  be  stipulated  that 
the  company  will  not  recognize  the  petitioner  as 
the  collective  bargaining  representative  of  certain 
of  its  employees  unless,  and  until  it  is  certified  by 
the  National  Labor  Relations  Board? 

Mrs.  Selvin:     So  stipulated. 

Mr.  Rissman:     So  stipulated. 

Hearing  Officer:  May  it  also  be  stipulated  that 
the  employer  here  involved.  Moss  Amber,  is  en- 
gaged in  the  manufacture  of  men's  sportswear,  that 
during  the  preceding  12-month  period  it  shipped 
to  points  outside  the  State  of  California,  having 
a  value  in  excess  of  $50,000.00 1 

Mrs.  Selvin:     So  stipulated.  [7*] 

•Page  numbering  appearing  at  top  of  page  of  original  Reporter's 
Transcript  of  Record, 
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Mr.  Rissman:     So  stipulated.  [8] 


*     *     * 


EDWARD  MOSS 
a  witness  called  by  and  on  behalf  of  the  Petitioner, 
being  first  duly  sworn,  was  examined  and  testified 
IS  follows: 

Direct  Examination 

By  Mr.  Rissman: 

Q.  Will  you  state  your  full  name? 

A.  Edward  Moss. 

Q.  What  is  your  business,  Mr.  Moss*? 

A.  Manufacturer  of  sport  shirts. 

Q.  Are  you  an  officer  of  the  Moss-Amber  Cor- 
Doration  ?  A.     I  am.  [9] 

Q.  What  office  do  you  hold? 

A.  Vice  president. 

*       *       -x- 

Q.  xVre  you  actively  engaged  in  the  running  of 
he  business?  A.     Yes. 

Q.     Where  is  your  plant  located? 

A.  We  have  two  plants,  one  in  Los  Angeles  and 
►ne  in  San  Fernando. 

Q.     Where  is  the  Los  Angeles  plant  located? 

A.     1626  South  Wall. 

Q.  What  operations  are  carried  on  at  the  Los 
Angeles  plant? 

A.  Well,  we  have  several  operations,  primarily 
it  the  office  [10]  and  showroom,  pressing,  folding, 
iutting,  making  samples,  we  have  an  integrated  op- 
iration  with  the  San  Fernando  plant.' 
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(Testimony  of  Edward  Moss.) 

Q.  You  do  any  sewing  operations  at  the  Los  An- 
geles plant?  A.    Yes. 

Q.     Just  samples  or  for  production? 

A.  Primarily  samples.  In  case  we  have  to  make 
a  few  garments,  we  make  them.  4 

Q.     But  your  normal  production «| 

A.  Our  normal  production  is  samples,  repairs 
and  altering  in  Los  Angeles. 

Q.  But  your  normal  sewing  of  shirts,  other  than 
what  you  have  just  described  is  done  at  the  San 
Fernando  plant?  A.     The  majority,  yes. 

Q.     AYhere  is  the  San  Fernando  plant  located?! 

A.     1825  First  Street,  San  Fernando. 

Mr.  Rissman:  May  it  be  stipulated  that  the  plant 
at  1825  First  Street,  San  Fernando,  California,  is 
the  one  involved  in  this  proceeding? 

Mrs.  Selvin:  We  will  not  so  stipulate.  We  be- 
lieve the  employees  of  this  employer  are  located 
in — we  believe  the  employees  of  either  one  of  the 
plants  of  this  employer  are  entirely  participating' 
in  this  election. 

Mr.  Rissman :    Mrs.  Selvin,  so  that  we  understand 
your  position,  is  it  the  company's  position  that  the' 
appropriate  unit  shall  include  the  employees  of  both  |^ 
the  San  Fernando  [11]  plant  as  well  as  the  Los 
Angeles  plant  ? 

Mrs.  Selvin:  Where  there  are  employees  in  thei 
unit,  w^hether  it  is — we  believe  that  where  there  arei 
employees  that  perform  the  duties  for  this  company'' 
at  the  downtown  plant,  it  is  this  integrated  opera- 
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(Testimony  of  Edward  Moss.) 

tion,  and  the  privilege  and  opportunity  of  voting 

in  the  election. 

Mr.  Rissman:     All  right. 

Q.  (By  Mr.  Rissman) :  Where  do  you  make 
J^our  principal  place  of  business,  San  Fernando? 

A.     San  Fernando. 

Q.  How  much  time  do  you  spend  there  each 
fveek?  A.     Considerable. 

Q.  Well,  assuming  the  factory  works  40  hours 
I  week,  how  much  time  do  you  spend  there  ? 

A.     Fifty. 

Q.     How  many  employees  do  you  have  in  the  Los 

ingeles  ofl&ce?  [12] 

*     *     * 

The  Witness:  I  can  only  answer  approximately, 
[  don't  know  exactly  how  many  people.  I  assume 
;hat  there  is  possibly  30. 

Q.     (By  Mr.  Rissman) :    Approximately  30? 

A.     Yes. 

Q.  Now,  as  vice  president  of  the  corporation, 
ire  you  its  principal  administrative  officer? 

A.     I  share  all  duties  with  Mr.  Amber. 

Q.  Where  does  Mr.  Amber  make  his  headquar- 
ers?  A.     1626  South  Wall. 

Q.     That  is  the  Los  Angeles  office  ?  A.     Yes. 

Q.  Of  these  approximately  30  people,  how  many 
ire  office  workers? 

A.     I  believe  there  is  five. 

Q.     How  many  .sales  people? 

A.     No  salesmen  are  included  in  it. 

Q.     How  many  are  engaged  in  designing? 
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A.     Three;  it  varies,  could  be  three,  four,  [14] 

Q.    How  much  was  it  as  of  last  week?  «; 

A.    At  the  moment,  there  is  three.  ^r 

Q.     Now,  how  many,  if  any,  do  cutting? 

A.     In  the  cutting,  there  is  two.  ^ 

Q.  Who  is  in  charge  of  the  two  who  do  the  cut-^ 
ting?  A.     I  am. 

Q.  We  are  talking  now  about  the  cutting  that  is 
done  at  the  Los  Angeles  plant? 

A.     I  supervise  it. 

Q.     Who  are  those  two  people  ? 

Mrs.  Selvin:     I  object  to  that  question,  Mr.  Hear- 
ing Officer.  The  number  of  people  is  proper  issue  i 
to  bring  before  the  Board,  but  by  name,  they  should 
be  brought  into  the  hearing,  I  believe  that  cannotipflf* 
be  material.  tt 

Hearing  Officer:     Overruled.  J 

The  Witness :  You  want  me  now  to  give  you  the 
name  of  the  two  people? 

Q.     (By  Mr.  Rissman) :     Yes. 

A.     That  are  in  the  cutting ? 

Q.    At  Los  Angeles. 

A.  At  Los  Angeles,  one  is  Oscar  G--a-l-l-e-g-o-i|j 
G-allegos.  H 

Q.     Who  is  the  other?  A.     What? 

Q.     Who  is  the  other?  |||  A 

A.  The  other  is — I  can't  think  of  the  name  ail 
the  moment,  [15]  but  it  will  come  to  me.  I  didn't 
come  prepared  with  all  names. 
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Hearing  Ofl&cer:  All  right.  Well,  if  it  comes  to 
you,  Mr.  Moss,  let  us  know. 

Q.  (By  Mr.  Rissman)  :  If  you  have  any  papers 
or  records  in  your  pocket  or  briefcase  or  in  the 
hearing  room,  feel  free  to  refer  to  them. 

A.     I  didn't  bring  any. 

Mrs.  Selvin :  I  did  not  request  him  to  bring  any 
names. 

Q.  (By  Mr.  Rissman)  :  The  designing  is  done 
by  who?  A.     Mr.  Amber. 

Q.  Who  are  the  other  two  in  the  designing  de- 
partment ? 

A.  The  answer  I  just  gave  you;  one  was  Oscar 
and  the  other  one  I  can't  think  of  the  name. 

Q.  I  see;  so  Mr.  Amber  and  Oscar  Gallegos  and 
one  other  man  do  designing  and  cutting? 

A.     Right. 

Q.  We  have  really  only  three  people  instead  of 
five  doing  those  operations;  is  that  correct? 

A.    At  the  moment  ? 

Q.     Yes.  A.    Yes. 

Q.  Now,  you  say  there  are  also  some  folding 
operations  ?  A.     Yes. 

Q.     Pressing?  A.     Yes.  [16] 

Q.     Sample  making?  A.     Yes. 

Q.     Any  other  operations  at  Los  Angeles  ? 

A.     Boxing,  shipping,  selling. 

Q.     Boxing,  shipping,  selling.  All  right. 

How  many  folding  people? 

A.     Do  I  have  to  answer  that,  too? 

Q.     Unless  the  Hearing  Officer  tells  ,you 
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A.     It  is  the  first  time  I  have  been  in  court. 

Mrs.  Selvin:  I  am  going  to  object  to  that  on  the 
ground  there  is  no  materiality,  there  is  no  conten- 
tion that  the  four  people  who  do  folding  are  in- 
volved in  this  hearing. 

Hearing  Officer:  I  am  going  to  overrule  the  ob- 
jection, Mrs.  Selvin.  I  think  Mr.  Rissman,  that  we 
need  not  go  into  the  names  of  the  persons  in  these 
other  categories  because  nobody  is  contending  that 
they  are  in  the  unit. 

Mr.  Rissman:  I  wasn't  asking  for  that.  I  also 
want  to  get  to  the  point  of  interrelationship  be- 
tween the  unit  of  the  cutters  we  seek  and  the  San 
Fernando  plant,  and  any  other  employees  of  the 
corporation,  wherever  they  may  be. 

Hearing  Officer:  Approximately  how  many  per- 
sons are  engaged  in  folding? 

The  Witness:  It  varies,  depending  on  the 
amount,  around  six,  seven. 

Q.  (By  Mr.  Rissman)  :  Well,  when  they  are  not 
doing  folding,  [17]  do  they  do  anything  else? 

A.  They  help  with  the  boxing,  something  in  their 
department  primarily.  | 

Q.     Which  department? 

A.     They  have  nothing  to  do  with  the  cutting. 

Q.  Which  department  would  you  call  that,  fold- 
ing and  boxing?  « 

A.     Folding,  boxing,  helping  to  ship.  I 

Q.     How  many  in  the  pressing?  i] 

A.     In  the  pressing  we  have  three.  • 

Q.    How  many  sample? 
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A.     Well,  you  mean  sewing,  one. 

Q.     One? 

A.     Yes.  Of  course,  you  are  talking  about  L.  A.  ? 

Q.  That's  right,  we  are  just  limiting  ourselves 
to  Los  Angeles. 

A.    Because  we  make  samples  in  San  Fernando. 

Q.     How  many  in  boxing  ? 

A.     Boxing,  there  is  approximately  three  or  four. 

Q.     Aiid  shipping?  A.     Three  or  four. 

Q.     Is  that  the  same  three  or  four?  A.     No. 

Q.     Selling,  you  have  here? 

A.  Well,  Mr.  Amber — if  a  customer  walks  in,  we 
sell ;  we  try  to. 

Q.  You  do  some  selling  at  the  place,  and  that  is 
Mr.  Amber's [18] 

A.     That  is  his  primary 

Q.  Are  there  any  other  employees  of  any  kind 
employed  by  your  corporation  in  the  Los  Angeles 
plant  ? 

A.     What  do  you  mean  by  that,  some  other  duty? 

Q.     Duties,  yes? 

A.  That  work  in  the  plant,  are  you  referring  to 
salesmen  that  work  outside? 

Q.     Are  there  outside  salesmen? 

A.  Yes.  We  have  outside  salesmen  across  th<;^ 
country. 

Q.  That  are  employed  directly  by  you  or  are 
they  employed  through  selling  agencies? 

A.     They  are  employed  by  us. 

Q.  Outside  salesmen  in  various  parts  of  the 
United  States,  is  that  right?  A.     Yes. 
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Q.     Do  you  have  any  truck  drivers? 

A.     Special  truck   drivers'? 

Q.     I  don't  know  what  you  mean  by  special. 

A.    What  do  you  mean  by  truck  drivers'? 

Q.     A  person  who  drives  a  truck. 

A.     We  have  a  truck. 

Q.     You  have  a  truck?  A.     Yes. 

Q.     Who  drives  it? 

A.     One  of  our  cutters.  [19] 

Q.     One  of  the  cutters?  A.    Yes. 

Q.  Which  one?  Is  this  one  of  the  Los  Angeles 
cutters  ? 

A.  No ;  one  of  the  San  Fernando  cutters,  but  we 
change  that  off  now  and  then.  At  the  moment,  he 
has  been  driving  it  for  some  time,  take  the  truck 
away  from  him  and  give  it  to  somebody  else.  You 
are  asking  right  now,  he  is  the  one  who  drives  it 
now. 

Q.  Do  you  ever  employ  a  person  who  does  noth- 
ing but  truck  driving?  A.     No. 

Q.  Do  you  have  any  janitors  or  maintenance  men 
of  any  kind  in  the  Los  Angeles  operation  ? 

A.    Yes. 

Q.     How  many? 

A.  But  that  is  all  they  do  is — we  don't  have  any- 
body; that  is  all  they  do,  is  janitor  work.  One  of 
the  boys  in  the  shipping 

Q.  The  shipping  room  employees  do  some  of  the 
janitor  work?  A.     Yes. 

Q.  Do  you  have  any  maintenance  people,  ma- 
chinists ? 
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A.     Not  specially  for  the  few  machines. 

Q.  Have — how  long  have  Oscar  Gallegos  and  the 
other  cutter  whose  name  you  don't  recall  been  work- 
ing in  the  Los  Angeles  plant?  [20] 

A.  Well,  one  has  only  been  there — Oscar  has 
only  been  there  a  few  weeks,  but  the  other  one,  a 
few  years. 

Q.  That  is  the  fellow  whose  name  you  can't  re- 
call ?  A.     It  will  come  to  me. 

Q.     Do  you  recall  his  first  name? 

A.     A  girl,  Helen  O'Brien. 

Q.  Helen  O'Brien  has  been  there  a  few  years, 
you  say?  A.     Yes. 

Q.  Will  you  describe  for  us  the  work  done  by 
Oscar  Gallegos  and  Helen  O'Brien,  and  if  their 
work  is  different,  then  describe  each  one  separately? 

A.  Well,  they  integrate  their  work.  They  cut 
samples  and  they  cut  trims  and  collars  and  so  on  and 
so  forth,  whatever  I  send  them  to  do,  they  do. 

Q.  In  other  words,  you  send  the  work  to  them 
from  San  Fernando?  A.     Yes. 

Q.     Do  they  do  any  marking  ? 

A.  What  do  you  mean,  marking ;  by  that  do  you 
mean  marking  the  patterns? 

Q.     Yes. 

A.  Well,  Oscar  makes  some  patterns  and  Helen 
does,  too. 

Q.     Do  they  do  any  spreading? 

A.     They  have  to  spread  to  cut. 

Hearing  Officer :  Could  you  tell  me  what  spread- 
ing is?  [21] 
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The  AVitness:  Spreading  is,  what  you  have,  a 
cutting  ticket,  the  spreader  spreads  the  goods  and 
— in  the  amount  that  you  want,  so  many  smalls  in 
each  color,  they  spread  it  out  on  the  table,  the  cut- 
ters cut  it  out. 

Q.  (By  Mr.  Rissman) :  Was  Oscar  Gallegos 
employed  by  you  at  the  San  Fernando  plant"? 

A.     No. 

Q.  How  long  have  you  had  two  cutters  in  Los 
Angeles  ? 

A.  Well,  I  had  one  for  several  years  and  one 
for  a  few  months,  few  weeks.  [22] 

*       -x-       * 

Q.  (By  Mr.  Rissman) :  Before  Mr.  Gallegos 
was  hired,  for  how  long  a  period  did  you  have  only 
one  cutter  employed  at  the  Los  Angeles  plant,  and 
I  am  leaving  Mr.  Amber  out  of  this  % 

A.     Well,  we  had  only  one  cutter  for  some  time, 
periodically  we  would  break  somebody  in. 
'    Q.     Some  time,  six  months,  a  year? 

A.  I  think  about  a  year,  although  periodically, 
if  we  need  somebody,  we  call  them  in  to  help  out. 

Q.  I  see.  Now,  getting  to  the  San  Fernando 
plant,  what  operations  are  performed  there  ? 

A. ,  Cutting,  make  and  trim. 
"   Q.     I  understand  it,  and  I  think  Mr.  Helbling 
does,  but  whoever  is  going  to  read  this  in  Wash- 
ington   probably — will    you    take    the    operations 
and 

A.  Do  you  want  a  list  of  them,  because  there 
are  lots  of  operations  % 
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Q.     Let's  start — what  is  the  first  operation,  cut- 
ting ?  A.     Cutting. 

Q.     How  many  cutters  ? 

A.    Well,  actually  the  first  operation  is  pattern 
Halving  and  markers. 

Q.     All  right.  Pattern  making  and  marking ;  how 
nany  people?  [23] 

A.     We  have  one.  Are  you  talking  about  San 
Fernando  ? 

Q.     Yes.  A.     One  that  does  most  of  that. 

Q.     Wlio  is  that,  you? 

A.     No;  I  don't  do  that. 

Q.     Who  is  it?  A.     That  is  Jack  Riztma. 

Q.     How  do  you  spell  his  last  name? 

A.     R-i-z-t-m-a. 

Do  I  have  to  name  all  these  people  ? 

Hearing  Ofiicer:  I  don't  think  we  are  going  to 
lave  to  name  all  them  by  any  manner. 

The  Witness:  I  don't  want  everybody  bothered 
D  the  place  because  of  this  thing. 

Q.  (By  Mr.  Rissman)  :  Let  me  say  this,  Mr. 
loss:  Whether  you  name  them  or  not,  those  who 
,re  going  to  be  visited  in  their  houses  will  be  visited 
n  their  houses ;  that  is  not  the  purpose  of  asking  the 
tames.  The  purpose  of  asking  the  name  here  is  so 
7e  identify  the  occupations;  for  example,  Mr. 
tiztma  is  a  foreman,  is  he  not?  A.     No. 

Q.    What  are  his  duties? 

A.  His  duties  are  the  pattern  making  and 
larking. 

Q.     What  are  his  other  duties  ?  A.     Cutting. 
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Q.     What  else?  [24]  A.     That  is  it. 

Q.     How  long  has  he  been  employed  by  you  ? 

A.     Several  years. 

Q.  What  does  he  have  to  do  with  engaging  new 
cutters  or  employees  ? 

A.  Well,  if  I  need  any  cutters,  I  talk  it  over 
with  Jack,  and  we  get  together,  somebody  comes  to 
work  for  us;  we  decide  whether  we  want  him  or 
not,  but  he  doesn't  have  the  right  to  hire  or  fire. 

Q.  In  other  words,  all  he  can  do  is  recommend 
to  you  and  you  act  on  his  recommendations'? 

A.  Of  course,  if  the  man  doesn't  work  out,  he 
is  just  fired.  He  can  recommend  like  anybody  else 
can  recommend  that  I  hire.  His  word  is  not  100 
per  cent.  I  am  the  judge  whether  the  man  is  hired 
or  fired. 

Q.     You  rely  on  his  recommendations'? 

A.    As  well  as  the  other  people. 

Q.     Let's  talk  about  him,  Mr.  Moss. 

A.     Well,  he  is 

Q.  Wait;  let  me  tell  you  something.  You  have 
hired  a  lady  to  represent  you.  Let  her  argue  the 
case,  you  just  answer  the  questions  as  to  the  facts.i^' 
I  didn't  ask  you  about  anybody  else  in  the  plant, 
I  asked  you  about  Jack  Riztma.  Do  you  rely  on  his 
recommendation  on  hiring  and  firing? 

A.     To  a  degree.  [25] 


Mr.  Rissman :    The  purpose  of  this  is  to  show  that 
Jack  Riztma  is  a  supervisor. 
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Hearing  Officer:  All  these  things  are  certainly 
material  as  to  whether  or  not  he  is  a  supervisor. 

Q.  (By  Mr.  Rissman)  :  Does  he  own  any  stock 
in  the  corporation?  A.     No. 

Q.  How  many  other  cutters  do  you  have  in  San 
Fernando?  A.     We  have  two  cutters. 

Q.     Who  are  they? 

A.     Jack  Riztma  and  Joe  Rindoni. 

Q.  How  long  has  Joe  Rindoni  been  employed 
by  you  ?  A.     Over  a  year.  [27] 

Q.  Do  you  have  anyone  else  doing  cutting  or 
marking  or  spreading? 

A.     Spreading,  I  have  two  spreaders. 

Q.     Who  are  they? 

A.     John  Heady  and  Ben  Albert. 

Q.  How  long  have  those  two  people  been  em- 
ployed ? 

A.  Well,  I  think  John  has  been  there  about  a 
year  and  the  other  one  is  a  little  less  than  a  year. 

Q.  How  long  have  John  Heady  and  Ben  Albert 
bpen  doing  spreading  ? 

A.     The  past  week  or  two. 

Q.  Prior  to  the  past  week  or  two,  they  were 
doing  cutting  work? 

A.     Oh.  no;  they  were  doing  both. 

Q.     And  Joe  Rindoni  was  doing  both,  too? 

A.     Yes. 

Q.  In  other  words,  until  last  week,  Joe  Rindoni, 
Joliii  Heady,  and  Ben  Albert  were  doing  cutting 
and  spreading;  is  that  correct? 

A.     T  think  in  the  last  two  weeks,  ves. 
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Q.  You  have  recently,  within  the  last  week  or  so, 
laid  off  or  fired  a  cutter? 

A.     I  think  it  is  a  couple  of  weeks. 

Mrs.  Selvin:  Mr.  Hearing  Officer,  I  object  to 
that  question ;  whether  he  was  laid  off  or  terminated 
has  no  materiality. 

Mr.  Rissman:  It  certainly  has.  The  petition 
alleges  there  were  four  cutters.  Now  the  witness 
tells  us  there  are  only  two,  [28]  but  when  we  probe 
a  little  bit,  we  find  there  are  three,  and  I  want  to 
find  out  what  happened  to  the  fourth  one. 

Hearing  Officer :  I  think  the  witness  can  answer 
the  question. 

The  Witness :    Who  are  you  referring  to  % 

Q.  (By  Mr.  Rissman) :  You  tell  me  who  you 
fired  in  the  last  two  weeks. 

Mrs.  Selvin :  Mr.  Hearing  Officer,  I  object  to  the 
terminology,  that  he  fired  anybody. 

Hearing  Officer:  The  original  question  was 
whether  somebody  was  fired  or  laid  off.  Now,  I  think 
this  witness — state  the  name  and  also  tell  us  how 
this  person  was  terminated,  if  one  of  those  terms 
fit,  could  say  he  was  laid  off  or  discharged  or  quit, 
or  whatever  happened. 

The  Witness:     He  was 

Q.     (By  Mr.  Rissman):     Who  was  it? 

A.  You  know  his  name  better  than  I  do.  I  can't 
think  of  his  name  at  the  moment ;  what  is  his  name  ? 

Q.    Aldo  Baldwin;  what  happened  to  him? 

A.     He  was  laid  off. 

Q.    When?  A.     In  the  past  couple  of  weeks. 


vs.  Moss  Amher  Mfg.  Co.  61 

(Testimony  of  Edward  Moss.) 

Q.     Was  he  a  cutter? 

A.     He  was  a  spreader  and  a  cutter. 

Q.  Spreader  and  cutter.  In  other  words,  Joe 
Rindoni,  John  [29]  Heady,  Ben  Albert,  and  Aldo 
Baldwin  are  doing  the  same  kind  of  work? 

A.    Yes. 

Q.     Now,  prior  to  two  weeks  ago 

A.  Well,  pardon  me;  may  I  make  an  addition? 
Aldo  Baldwin  was  only  on  a  special  job.  He  was 
doing  just  trims.  He  wasn't  doing  exactly  what  the 
other  boys  are  doing. 

Q.  Now,  John  Heady  and  Ben  Albert,  for  the 
past  week  or  two  have  been  confined  only  to  spread- 
ing, is  that  right?  A.    Yes. 

Q.  Before  that  time,  it  is  true,  is  it  not,  that 
Jack  Riztma  did  not  do  any  production  cutting,  but 
merely  was  a  pattern  maker  and  designer  ? 

A.     Not  true. 

Q.  How  long  has  Jack  Riztma  been  doing  the 
regular  production  cutting? 

A.  Well,  off  and  on  he  has  been  cutting  for  the 
last  few  years,  ever  since  he  has  been  there.  He  was 
primarily,  originally  hired  as  a  cutter,  learned  to 
make  yjatterns  and  markers,  so  I  primarily  let  him 
do  that. 

Then,  when  we  need  cutting,  he  does  it;  T  mean, 
we  don't  have  a  fine  line,  a  fine  dividing  line. 

Q.  How  much  time  has  he  ])een  spending  on  cut- 
ting in  the  last  two  weeks? 

A.     Not  too  much.  [30] 

About,  I  would  say,  at  least,  35  per  cent  of  his 
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time,  20  per  cent,  I  don't  know.  If  he  don't  have 
any — his  primary  job  is  to  make  markers  and  pat- 
terns. 

Q.  How  much  time  was  he  spending  in  the  cut- 
ting when  John  Heady,  Aldo  Baldwin,  and  Ben 
Albert  were  employed  as  cutters  ? 

A.  About  the  same;  he  did  all  the  samples,  too, 
you  know. 

Q.  Has  there  been  a  change  in  the  dividing  of 
your  production  in  the  last  two  weeks? 

A.     No. 

Q.  What  is  Joe  Rindoni's  method  of  pay,  salary 
or  hourly?  A.     Hourly.  V 

Q.     No  piecework  for  cutters? 

A.     No;  all  hourly  rate. 

Q.     What  is  Joe  Rindoni's  salary  or  hourly  rate? 

A.     $2.50  an  hour. 

Q.     And  how  about  John  Heady?  5. 

A.     2.371^.  '' 

Q.     And  Ben  Albert?  A.     $2,371/2. 

Q.    What  was  Aldo  Baldwin's?  A.     $2.50. 

Q.  Incidentally,  while  we  are  on  cutters'  salaries, 
how  about  Oscar  Gallegos  in  Los  Angeles? 

A.    $3.00. 

Q.     And  Helen  O'Brien?  [31]  A.     $2.50. 

Q.  What  other  employees  do  you  have  at  San 
Fernando,  do  you  have  operators?  A.     Right. 

Q.     Those  are  girls  or  men? 

A.     Primarily  girls. 

Q.     They  run  sewing  machines  ?  A.     Yes. 

Q.     And  perform  various  sewing  operations  on 
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the  garments,  is  that  correct*?  A.    Yes. 

Q.     How  many  are  there? 

A.     Approximately  ? 

Q.     Approximately. 

A.  Are  you  going  to  break  them  down  from  sew- 
ing to  buttonhole  girl? 

Q.  I  don't  think  so.  In  other  words,  it  is  true, 
is  it  not,  that  in  the  sewing  operations  you  have 
collar  makers,  sleeve  makers,  buttonhole  machine 
operators,  girls  who  sew  on  buttons,  others  who  may 
put  on  labels  and  various  component  parts? 

A.    Yes ;  they  all  use  sewing  machines. 

Q.     Over-all,  how  many  sewing? 

A.     About  75. 

Q,  AVho  is  in  charge  of  the  sewing  machine  op- 
erations? A.     Well,  I.  [32] 

Q.  You  have  over-all  supervision,  but  do  you 
have  a  forelady? 

A.     I  have  a  forelady.  Her  name  is  Jessie  Rising. 

Q.     R-i-s-i-n-g?  A.    Yes. 

Q.  Keep  this  up,  with  a  Jack  Riztma,  a  Jessie 
Rising,  we  will  run  into  a  Rissman  yet. 

Now,  are  the  sewing  machine  operators  paid 
hourly  wage  or  a  piecework  wage? 

A.     Some  are  hourly,  some  are  piecework. 

Q.  AVhat  is  the  division  of  the  75,  what  portion 
would  you  say  are  piecework  and  what  portion  is 
hourly  ? 

A.  It  varies.  I  can't  make  a  definite  statement.  T 
don't  know  myself,  but  sometimes  the  girl  starts 
on  time  work,  and  she  works  up  to  an  operation,  and 
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goes  on  piecework.  I  would  say  there  was  30  per 

cent  time  and  70  per  cent — I  am  guessing. 

Q.  That  is  close  enough.  Normally,  as  a  person 
becomes  proficient  in  their  job,  they  are  put  on  a 
piecework  basis? 

A.     Or  if  there  is  an  opening? 

Q.  Yes.  Now,  Jessie  Rising,  what  are  her  duties 
with  respect  to  the  operators'? 

A.     She  sees  that  they  have  work. 

Q.     What  else? 

A.  If  she  has  to  train  anybody,  she  does,  any 
complaints — I  don't  know,  all  around  the  place. 

Q.  Does  she  have  anything  to  do  with  hiring 
new  girls  or  laying  [33]  girls  off  when  they  are  not 
qualified  ?  2 

A.     They  can't  do  that  without  my  say  so. 

Q.  In  other  words,  she  makes  a  recommenda- 
tion? 

A.    Yes ;  she  can  make  a  recommendation. 

Q.  Is  she  paid  a  weekly  salary  or  an  hourly 
wage  ?  A.     Weekly. 

Q.     What  is  her A.     $85.00  a  week. 

Q.     That  is  for  a  40-hour  week? 

A.     That's  right.  f 

Q.  Incidentally,  you  told  us  before  that  one  of 
the  San  Fernando  cutters  also  drives  a  truck.  Which 
one  is  he  ?  A.     Joe.  ./ 

Q.     Joe  Rindoni?  A.     Yes.  i 

*     *     * 

Q.     (By  Mr.  Rissman)  :    Does  Joe  get  extra  com- 
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pensation  for  driving  the  truck?  A.     Yes. 

Q.     How  much?  [34]  A.     $15.00  a  week. 

Q.  Xow,  is  this  truck  driving  of  his  done  in  ad- 
dition to  the  40  hours  in  the  cutting  department? 

A.     Yes. 

Q.     Does  he  live  in  Los  Angeles? 

A.     Xear  Los  Angeles. 

Q.     xVnd A.     On  his  way  home. 

Q.  On  his  way  home  from  San  Fernando,  he 
make  deliveries  from  San  Fernando  to  Los  An- 
geles, picks  up  the  load  which  he  t^kes  out  the  next 
morning  when  he  goes  to  work ;  is  that  right  ? 

A.    Yes. 

Q.  What  is  it,  a  panel  truck  that  he  drives  back 
and  forth? 

A.  Yes.  Of  coui-se,  he  gets  free  gas  and  the  use 
af  a  car,  all  at  the  same  time. 

Q.  You  mean  you  don't  charge  him  for  the  gas 
and  the  truck? 

A.  He  don't  have  to  pay  for  driving  it  from 
[lis  house,  in  his  own  car. 

Q.  You  say  free  gas,  don't  you  mean  you  put 
?as  in  the  car;  you  mean  the  gasoline  used  in  driv- 
ing the  truck  is  paid  for  by  the  company? 

A.  That's  right,  but  he  is  saved  using  his  own 
lav  and  saved  gas — that  is  additional  compensa- 
don. 

Q.     It  is  a  fringe  benefit? 

A.     Which  we  are  happy  to  give  him.  [35] 

Q.  Does  he  have  anyone  with  him  in  the  truck 
)r  is  he  alone  ?  A.    He  is  alone. 
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Q.  How  about  the  loading  and  unloading  of  the 
truck,  does  he  do  that? 

A.     If  anybody  is  standing  by,  he  helps. 

Q.  In  addition  to  operators  at  San  Fernando,  do 
you  have  pressers "?  A.    Yes. 

Q.     How  many? 

A.     Do  I  have  to  answer  that? 

Hearing  Officer:     Yes,  approximately. 

The  Witness:     Five  or  six. 

Q.     (By  Mr.  Rissman)  :    You  have  folders'? 

A.    No. 

Q.     No  folders?  A.     No. 

Q.  Do  you  do  any  operations  at  San  Fernando 
beyond  the  pressing?        A.     No.  > 

Q.  After  the  shirts  are  manufactured  in  San 
Fernando  and  pressed,  what  happens  to  them? 

A.     They  are  sent  down  to  Los  Angeles. 

Q.  Now,  the  pressing  that  is  done  in  San  Fer- 
nando is  not  the  finished  pressing?  ^ 

A.     No.  [36] 

Q.  That  is  the  pressing  which  is  necessary  as 
part  of  the  manufacturing  operation,  is  that  cor- 
rect? A.    Yes.  ^ 

Q.  So  that  the  parts  fit  together  properly  and( 
can  be  sewn  together? 

A.     Under  pressing? 

Q.     Under  pressing,  all  right. 

Do  any  of  the  four  cutters  that  you  have  em-i 
ployed,  that  is,  Joe  Rindoni,  John  Heady,  Ben  Al- 
bert or  Aldo  Baldwin,  when  he  was  working  there, 
perform  any  operation  in  the  sewing  room? 
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A.     They  didn't  sew. 

Q.     Did  they  do  any  pressing  ?  A.     No. 

Q.     Did  they  do  any 

A.  They  might  have  done  some  unloading;  they 
didn't  do  any  sewing. 

Q.     Didn't  do  any  sewing?  A.     No. 

Q.  Did  those  four  men  ever  do  any  work  as  part 
of  their  regular  assignments  outside  of  Joe  Rin- 
doni's  truck  driving  in  the  Los  Angeles  operation? 

A.     No. 

Q.     Did  Oscar  Gallegos  or  Helen  O'Brien,  within 

the  last  three  months,  do  any  cutting  in  the  San 

Fernando  plant?  [37]  A.     No. 

p    Hearing  Officer:     Would  you  tell  us,  Mr.  Moss, 

approximately  how  far  apart  these  two  plants  are? 

The  Witness:     25  miles. 

Hearing  Officer:     25,  all  right. 

Q.  (By  Mr.  Rissman)  :  Except  for  the  truck 
which  goes  back  and  forth  once  a  day,  is  there  any 
other  communication  other  than  by  telephone  be- 
tween the  two  plants? 

A.  Well,  we  send  stuff  out  on  the  Geyhound 
Bus  periodically,  two  or  three  or  four  times  a  week. 

Q.  It  goes  by  Greyhound  Bus,  it  goes  from  the 
Greyhound  Bus  Station  here  to  the  Greyhound  Bus 
Station  in  San  Fernando,  it  is  not  door  to  door  ? 

A.     That's  right.  We  have  piece  goods  for  which 

VVf 

Q.  But  the  only  company-operated  facility  is  this 
panel  truck  operated  by  the  cutter,  run  by  the 
cutter?  A.     We  have  no  other  trucks. 


*  .{> 
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Q.  Do  you  have  any  other  employees  at  San 
Fernando  in  addition  to  what  you  have  told  us? 

A.     Can  you  make  that  more  specific? 

Q.     I  am  looking  for  information,  for  the  record. 

A.  Well,  I  have  in — you  didn't  mean  trimming, 
and  inspecting,  and  cleaning.  g 

Mrs.  Selvin:     Bundling?  'f 

The  Witness :  Bundling,  a  few  of  the  things  that 
I  can  [38]  think  of. 

Q.  (By  Mr.  Rissman)  :  What  is  trimming  and 
who  does  if? 

A.     We  have  girls  that  trim  the  shirts. 

Q.     In  other  words,  they  cut  the  threads  off  ? 

A.     Yes.  ?^: 

Q.     Is  that  done  by  hand  or  by  machine? 

A.     By  hand. 

Q.     Do  they  use  any  handtools  of  any  kind? 

A.     Scissors. 

Q.    Just  the  scissors  ?  A.    Yes. 

Q.     How  many  trimmers  are  there  ? 

A.  Well,  it  varies,  approximately  five,  sometimes 
four  and  sometimes  there  is  six. 

Q.    Under  whose  supervision  do  they  work? 

A.     Mine.  ;: 

Q.     Everybody  works  under  your  supervision? 

A.    Yes.  f^ 

Q.     Who  does  the  inspecting? 

A.  We  have  two  girls  or  three,  whatever  is 
necessary. 

Q.     Where  is  the  inspecting  done  ?  ^ 

A.     San  Fernando.  $ 
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Q.     In  what  part  of  the  plant? 

A.     The  back  end. 

Q.  Where  is  the  cutting  done  in  San  [39]  Fer- 
nando? A.     Alongside  of  a  wall. 

Q.     Wliich  wall? 

A.  I  don't  know.  You  know^,  it  is  the  left-hand 
side  as  you  come  in. 

Q.     Well,  north,  south,  east,  or  west? 

A.  I  can't  remember  the  direction  there.  I  think 
it  is  north ;  you  know,  in  San  Fernando,  it  varies  a 
lot.  I  would  say  it  was  north. 

Q.     North  what?  A.     Northwest. 

Q.     The  front  part  of  the  plant? 

A.  It  is  the  front  part,  the  front  part  is  here 
and  this  is  over  here.  (Indicating.) 

Hearing  Officer:  Immediately  after  you  come  in 
the  front  way  to  the  left? 

The  Witness :     Yes. 

Q.  (Bv  Mr.  Rissman) :  Where  is  the  trimming 
done  with  respect  to  the  cutting? 

A.  It  is — you  coine  up  along  here  on  the  left 
wall,  and  it  is  done  back  here  near  the  back  wall. 

Q.     Where  is  the  inspecting  done? 

A.     Same  place. 

Q.     Same  place  as  the  trimming?  A.     Yes. 

Hearing  Officer:  T  take  it,  Mr.  Moss,  that  this 
is  one  [40]  large  room,  no  partition  in  it  at  all? 

The  Witness :     Just  the  office  partition. 

Hearing  Officer:     Just  the  office. 

Q.  (By  Mr.  Rissman)  :  You  mentioned  clean- 
inir,  what  is  that? 
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A.     Well,  I  thought — sweeping  up. 

Q.     Oh,  janitor  work?  A.    Yes. 

Q.    Do  you  have  one  or  more  janitors'? 

A.     One;  well,  sometimes  we  have  two. 

Q.  And  Mrs.  Selvin  suggested  bundling,  how 
many  bundlers  ?  A.     Five. 

Q.    Men  or  women  ?  A.    Women.  [41] 

*     *     * 

Q.  (By  Hearing  Officer)  :  Mr.  Moss,  you  said 
that  the  operation  of  the  San  Fernando  plant  ends 
with  the  making  of  the  garments  and  their  ship- 
ping them  to  Los  Angeles,  and  I  gathered  the  im- 
pression that  there  were  further  operations  to  be 
done  on  the  garment  before  it  was  in  shape  to  be 
sold?  A.     That  is  correct. 

Q.  Now,  where  do  these  garments  go  after  they 
leave  the  San  Fernando  plant? 

A.     Los  Angeles  plant. 

Q.  And  I  take  it,  at  that  time,  that  all  the  sew- 
ing operations  are  complete,  it  is  a  completed  gar- 
ment ?  A.    Yes. 

Q.     But  it  hasn't  been  finished,  finished  pressed? 

A.     That  is  right. 

Q.  From  there,  they  are  shipped  to  the  Los  An- 
geles plant?  [52]  A.     Yes,  sir. 

Q.  What  happens  to  these  garments  at  the  Los 
Angeles  plant? 

A.     Pressing,  folding,  boxinfi:,  shipped. 

Q.     Thank  you. 

Now.  prior  to  the  beginniiig  of  manufacture  of 
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the  garment  at  the  San  Fernando  plant,  is  there 
any  preliminary  work  done  that  goes  into  the  manu- 
facture of  that  garment  at  the  Los  Angeles  plant? 

A.  Of  coui'se,  they  are  designed  in  Los  Angeles, 
designing  all  takes  place  in  Los  Angeles. 

Q.  When  a  designer  is  finished  with  his  work, 
what  is  it,  what  form? 

A.  Sometimes  a  drawing,  sometimes  a  completed 
garment,  sometimes  a  telephone  conversation,  but — 
where  we  have — you  have  styled  so  and  so,  change 
the  collar,  change  the  collar  by  putting  another  trim 
on  it. 

Q.     All  of  this  takes  place  in  Los  Angeles? 

A.  The  primary  designing,  all  the  primary  de- 
signing does. 

Q.  Is  there  any  other  operation  in  Los  Angeles 
that  takes  place  ? 

A.  Sample  making,  cutting  a  sample,  cutting  of 
ceitain  parts  down  there,  the  handling  of  goods  that 
have  to  go  on  to  other  outfits,  contractors,  em- 
broidery houses,  painting  houses,  that  also,  but 
many  a  time  we  can  cut  a  garment,  send  them  down 
to  Los  Angeles ;  they  in  turn  send  it  to  the  painter 
or  [53]  the  embroider  house  or  the  completer. 

Q.  So,  those  would  be  special  operations  that 
you  are  not  equipped  to  handle  at  the  San  Fer- 
nando plant;  is  that  right?  A.     Yes. 

Q.  Would  that  take  place  after  the  cutting  is 
performed  ? 

A.    All  those  things  are  done  after  the  cutting. 

Q.     But  before  any  sewing? 
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A.  Before  any  sewing.  Well,  part  of  the  sewing 
is  done  on  other  parts,  the  pleating  and  the  cutting 
may  be  only  the  front. 

Q.  And  that  work  is  done  by  an  outside  con- 
tractor? A.     Yes. 

Q.  And  the  Los  Angeles  plant,  then,  handles  the 
contract  arrangements'? 

A.  Well,  I  arrange  it  all,  but  they  handle  the 
distributing  of  goods  to  the  contractor.  Many  times 
after  they  are  cut,  we  bundle  them  up  and  send 
them  to  the  front,  we  send  the  fronts  to  Los  Angeles 
and  they  in  turn  send  it  out.  Sometimes  they  get 
goods  in,  don't  come  out  of  San  Fernando. 

Q.  I  see.  Now,  you  mentioned  that  the  Los  An- 
geles plant  does  some  sample  making? 

A.    Yes. 

Q.  Are  these  samples  used  for  selling  to  the 
trade  on  sales? 

A.     As  well  as  given  to  me  to  go  by. 

Q.  I  see.  They  are  also  sent  out  to  you  as  more 
or  less  as  a  pattern  of  production?  [54] 

A.     So  we  can  see  all  the  parts. 

Q.  Is  there  any  pattern  making  done  in  Los 
Angeles? 

A.  Yes;  some  original  patterns;  some  originals 
are  done  there;  some  are  done  in  San  Fernando. 

Q.  What  about  the  cutting  that  is  performed  in 
Los  Angeles,  do  they  perform  any  production  cut- 
ting? 

A.     Yes.:  AYell.  wlien  T  say  production.  I  should 
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limit  it  to  trim  cutting,  primarily,  although  they 

do  some  production  cutting. 

Q.     By  trim,  do  you  mean  collars  and  cuffs? 

A.  Collars  and  panels  and  other  parts  of  the 
garment. 

Q.  I  see,  and  those  parts  then  would  be  shipped 
to  San  Fernando  to  be  incorporated  in  the  finished 
garment?  A.     That's  right.  [55] 


Cross-Examination 
By  Mrs.  Selvin : 

Q.  Mr.  Moss,  you  stated  that  the  books  of  the 
company  are  kept  in  the  Los  Angeles  office  ? 

A.     They  are. 

Q.  Where  is  the  payroll  record  kept  for  the  San 
Fernando  office  ?  A.     In  Los  Angeles. 

Q.     In  the  Los  Angeles  office  ?  A.     Yes. 

Q.  Where  is  the  money  deposited  that  comes  in 
payment  for  the  products  you  sell?  [58] 

A.     Los  Angeles. 

Q.     Is  it  a  Los  Angeles  bank?  A.    Yes. 

Q.  Does  the  San  Fernando  operation  have  a 
separate  bank  account?  A.     No.  [59] 

¥■  *  * 

Q.  (By  Mrs.  Selvin) :  Would  you  describe  the 
ojjeration  of  spreading? 

A.  Spreading  consists  of  receiving  a  chart  on 
what  to  cut;  a  spreader  then  goes  and  gets  the  piece 
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g'oods  and  lays  it  according  to  the  chart.  The  chart 

tells  him  how  many  plys  of  each  goods  to  put  np. 

Q.  And  this  is  the  operation  that  is  later  checked 
with  the  bundlers !  A.    Yes. 

Q.     Before  the  cutter  comes  into  the  picture? 

A.    Yes.  [69] 

*     *     * 

Q.  (By  Mrs.  Selvin) :  In  your  testimony  of 
questioning  by  Mr.  Eissman,  you  described  the  op- 
eration of  the  Los  Angeles  plant  and  the  San  Fer- 
nando plant  as  an  integrated  plant '^ 

A.     It  is  true. 

Q.  And,  by  that,  did  you  mean  that  part  of  the 
operation  was  [72]  one  place  and  part  at  the  other, 
that  they  were  integrated  on  the  part  analysis  into 
one  finished  garment,  finished  garments  that  were 
sold?  A.     Yes. 

•X-  *  * 

Q.  (By  Mrs.  Selvin):  You  testified  that  the 
plant  in  San  Fernando  had  been  in  operation  for 
about  five  years'?  A.     Yes. 

Q.     Where  was  it  located  prior  to  that  time  ? 

A.  Well,  we  have  two  plants  in  San  Fernando, 
but  on  the  same  street.  This  is  a  new  plant  here. 
It  is  an  enlarged  plant  from  the  one  we  had  about 
six  or  eight  months  ago,  but  it  was  in  San  Fernando 
on  the  same  street ;  but  prior  to  that  we  were  located 
in  Los  Angeles. 

Q.  You  have  just  one  plant  in  San  Fernando 
at  this  time?  A.     Yes. 
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Hearing  Officer:    Tell  us  approximately  what  the 
size  of  [73]  the  plant  is. 

The  Witness:    About  12,000  square  feet.  [74] 


Redirect  Examination 

By  Mr.  Rissman: 

*     *     * 

Q.  Who,  if  anyone,  trains  your  cutters  or  do 
you  hire  only  experienced  cutters'? 

A.  We  assume  they  are  experienced  when  they 
start  to  work.  If  they  don't  prove  out,  if  they  do 
badly,  why,  we  feel  they  are  inexperienced. 

Q.    Are  you  a  cutter?  A.     No. 

Q.     Have  you  ever  been? 

A.  I  have  spread  and  cut,  but  I  wouldn't  qualify 
myself  to  be  a  cutter. 

Q.     Why  wouldn't  you ?  [81] 

A.     Because  I  haven't  made  it  my  life's  work. 

Q.  First  let  me  ask  you  this:  How  long  have 
you  been  in  the  shirt  business? 

A.  The  shirt  business  or  in  the  clothing  cut 
making  ? 

Q.     One  at  a  time.  A.     Twenty-five  years. 

Q.     In  shirts?  A.     Shirts,  about  ten  years. 

Q.  Is  it  about  15  years  in  addition  to  that  in 
f'lothinji  ? 

A.     Yes:  in  the  clothing  business,  yes. 

Q.  Are  you  familiar  with  how  long  it  takes  to 
be  a  cutter,  qualified? 
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A.     A  qualified  cutter? 

Q.    Yes. 

A.  Well,  naturally  it  would  depend  on  the  man's 
ability.  There  is  no  training,  length  of  training.  If 
a  man  is  apt,  a  good  learner,  he  could  become  a  cut- 
ter in  three,  four  months. 

Q.  Have  you  ever  trained  any  from  scratch  in 
three  or  four  months  ? 

A.     I  never  trained  any  from  scratch. 

Q.  Isn't  it  true  that  in  order  to  become  an  all 
around  qualified  cutter  to  do  spreading  and  mark- 
ing and  cutting,  the  type  of  man  that  you  hire  out 
there,  it  takes  at  least  three  or  four  years  ? 

A.  I  don't  think  so.  Let's  say  it  takes  a  man — 
he  has  to  [82]  have  experience.  If  you  are  referring 
to  the  ones  we  hire,  I  assume  that  they  have  had  at 
least  a  year's  experience,  if  that  is  what  you  are 
trying  to  bring  out. 

Q.  Do  you  know  how  much  experience  any  of 
your  cutters  have  had  before  they  came  to  work  for 
you  ?  A.     No. 

Q.  You  told  us  before  that  it  takes  about  a  year 
to  train  a  bundle  girl,  and  you  told  us  you  can  train 
a  cutter  in  three  or  four  months? 

A.  Well,  I  say  to  become — I  assume  that  any 
that  I  hired  would  have  had  a  year's  experience 
prior  to  that,  but  a  man  could  lay  out  and  cut 

Q.  In  your  opinion,  does  it  take  as  nmch  ex- 
perience and  training  to  become  a  bundle  girl  as  it 
does  to  become  a  qualified  cutter?  A.     No. 

Q.     Have   any   of   your   cutters   ever   done   any 
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bundling,  in  your  shop,  as  part  of  their  regular 

routine  work?  A.     No. 

Q.  Have  any  of  the  cutters  been  assigned  to  sit 
in  the  office  and  answer  the  phone,  or  whatever  the 
girls  do  in  the  office? 

A.     Well,  Jack  answ^ers  the  phone. 

Q.     Jack  Riztma? 

A.  Yes;  he  can  answer  the  phone.  Also,  Jessie 
could  answer  the  phone  or  I  could,  or  even,  if  it 
was  lunch  time  and  nobody  [83]  was  around,  any- 
body could  answer  it;  nobody  was  assigned  to  an- 
swer it. 

Q.  During  the  working  day  when  the  cutters  are 
at  their  cutting  table  and  cutting  or  making  spreads 
of  cloth,  do  you  ever  send  any  of  them  to  do  any 
office  work?  A.     No.  [84] 


GEORGE  METALSKY 

a  witness  called  by  and  on  behalf  of  the  Petitioner, 
])eing  first  duly  sworn,  was  examined  and  testified 
as  follows: 

Direct  Examination 

By  Mr.  Rissman: 

Q.     Will  you  state  your  name,  please? 
A.     George  Metalsky. 
Q.     What  is  your  business? 

A.     Business     representative     of     Amalgamated 
Clothing  Workers,  Los  Angeles  Joint  Board. 
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Q.  How  long  have  you  been  a  member  of  the 
x\malgamated  Clothing  Workers'? 

A.     Since  1927. 

Q.  Prior  to  the  time  that  you  became  business 
representative,  were  you  engaged  in  any  branch  of 
the  needle  trade  industry*?  A.     I  was. 

Q.     What  is  your  occupation  •?  A.     Cutter. 

Q.     And  how  long  were  you  a  cutter*? 

A.     From  1927  to  1948. 

Q.  Where  were  you  employed  as  a  cutter,  what 
places  ■? 

A.  New  York  City,  1927,  at  Cohen  &  Goldman, 
until  1948,  until  I  came  to  California.  [110] 

Q.  Mr.  Metalsky,  are  you  familiar  with  the  time 
it  takes  for  a  person  to  become  qualified  to  be  a 
cutter?  A.    I  am. 

Q.     What  is  that  time? 

A.  An  average  person  would  take  at  least  three 
years. 

Q.  Within  the  Los  Angeles  Joint  Board  of  the 
Amalgamated  Clothing  Workers  of  America,  is  there 
a  cutter's  local?  A.     There  is.  j 

Q.     What  is  the  number  of  that  local?  i 

A.     Local  369.  f 

Q.  Who  is  eligible  to  become  a  member  of  Local 
369? 

A.  Anybody  in  the  clothing  industry  that  is  a 
cutter. 

Q.  In  other  words,  you  limit  your  membership 
to  persons  engaged  in  cutting  operations? 

A.    I  do. 
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Q.  What  does  that  include,  just  cutters  or  are 
there  any  other  occupations  which  classify  generally 
under  the  term  ''cutters'"? 

A.     Markers,  cutters  and  spreaders. 

Q.  You  have  heard  the  testimony  this  morning 
in  this  hearing,  and  the  occupations  described  both 
by  Mr.  Baldwin  and  by  Mr.  Moss;  from  the  basis 
of  the  testimony  that  you  have  heard,  the  following 
persons,  are  they  eligible  in  the  cutter's  local,  Joe 
Eindoni?  A.     Yes,  sir.  [Ill] 

Q.     John  Heady?  A.     Yes,  sir. 

Q.     Ben  Albert?  A.     Yes,  sir. 

Mrs.  Selvin :     Just  a  minute. 

Q.  (By  Ml'.  Bissman)  :  Would  the  girls  who  do 
the  bundle  work  as  described  by  Mr.  Moss  be  eligible 
for  membership  in  the  cutter's  local? 

A.     They  would  not. 

Q.  Does  the  petitioner  in  this  case,  the  union, 
seek  to  represent  in  the  present  bargaining  unit 
anyone  other  than  the  cutters  and  the  spreaders? 

A.    Just  the  cutters  and  spreaders. 


I 


Received  October  23,  1956. 

Received  in  evidence  April  29,  1957,  as  General 
Counsel's  Exhibit  No.  5-1.  [112] 
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Before  the  National  Labor  Relations  Board 
Twenty-first  Region 

Case  No.  21-CA-2657 

In  the  Matter  of: 

MOSS  AMBER  MANUFACTURING  COM- 
PANY, 

and 

LOS  ANGELES  JOINT  BOARD,  AMALGA- 
MATED CLOTHING  WORKERS  OF 
AMERICA. 

Monday,  April  29,  1957 

Pursuant    to    notice,    the    above-entitled    matter 
came  on  for  hearing  at  10:00  o'clock  a.m. 

Before:  David  F.  Doyle,  Trial  Examiner. 

Appearances : 

GEORGE  H.  O'BRIEN, 

Appearing  on  Behalf  of  the  General  Coun- 
sel of  the  National  Labor  Relations- 
Board. 

FRANK  A.  MOURITSEN,  and 
MRS.  EDWIN  SELVIN, 

Appearing    on    Behalf    of    Moss    Amben 
Manufacturing  Company. 
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WIRIN,  RISSMAN  &  OKRAND,  by 
ROBERT  R.  RISSMAN,  and 
JEROME  POSNER,  and 
GRISELDA  KUHLMAN, 

Appearing  on  Behalf  of  Los  Angeles  Joint 
Board,  Amalgamated  Clothing  Workers 
of  America. 

*     *     # 

Mr.  O'Brien:  Mr.  Examiner,  I  shall  ask  the  re- 
porter to  mark  for  identification  the  following  docu- 
ments : 

As  General  Counsel's  Exhibit  2,  a  copy  of  a  letter 
dated  February  12,  1957,  addressed  to  Mr.  Edward 
Moss,  Moss  Amber  Cor])oration,  and  the  original  of 
which  bore  the  signature  of  Jerome  Posner,  Man- 
ager of  the  Los  Angeles  Joint  Board,  the  charging 
union; 

As  General  Counsel's  Exhibit  3,  a  copy  of 

Mr.  Mouritsen:  Can  we  take  a  stipulation  sepa- 
rately? We  are  willing  to  offer  a  stipulation  as  to 
Board's  Exhibit  2  for  identification,  that  it  was 
sent  by  a  man  proposed  to  be  Mr.  Posner  and  re- 
eeived  by  Mr.  Edward  Moss. 

Mr.  Rissman:  May  the  stipulation  include  the 
iate  of  receipt  by  Mr.  Moss? 

Mr.  O'Brien:  I  would  assume  there  is  no  way 
jve  can  tell  within  a  day  or  so  afterwards. 

Mr.  Rissman :  Undoubtedly  received  the  13th,  be- 
cause the  Answer  is  dated  the  13th. 

Mr.    O'Brien:     The   correspondence   consists   of 

3nly  three  [13*]  letters,  and  T  suggest  that  they  be 

*Page  nomberin^  appearing  at  top  of  page  of  original  Reporter'a 
rranscript  of  Record. 
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identified   together   and  received  under   the   same 
stipulation. 

Trial  Examiner:  If  that  is  satisfactory  to  you, 
gentlemen,  the  stipulation  is  accepted,  and  the  docu- 
ments are  received  in  evidence. 

Mr.  O'Brien:  Now,  Mr.  Examiner,  No.  3  is  a 
copy  of  a  certified  mail  special  delivery  letter  dated^ 
February  13,  1957,  addressed  to  Jerome  Posner, 
Amalgamated  Clothing  Workers  of  America,  from 
Moss  Amber,  Inc.,  by  Edward  Moss.  This  letter 
acknowledges  receipt  of  the  letter  of  February  12, 
1957. 

As  General  Counsel 's  Exhibit  4,  a  copy  of  a  letter 
dated  February  15,  1957,  addressed  to  Jerome 
Posner,  bearing  the  signature  of  Mrs.  Edwin  Selvin, 
and  by  way  of  stipulation,  I  suggest  that  we  agree 
that  these  copies  contain  the  text  in  exchange  of' 
correspondence  between  the  charging  union  and  the 
respondent,  and  that  each  was  received  in  due  course^ 
shortly  after  the  date  it  bears. 

(Thereupon,  the  docimients  aboA^e  referred! 
to  were  marked  General  Counsel's  Exhibits  Nos. 
2,  3  and  4  for  identification.) 

Mr.  Mouritsen:     So  stipulated. 
Trial  Examiner:     So  stipulated. 
Mr.  O'Brien:    Could  I  offer  Exhibits  2,  3  and  4 
in  evidence? 

Mr.  Mouritsen:     No  objection. 
Mr.  Kissman:     No  objection.  [14] 
Mrs.  Selvin:     No  olxjection. 
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Trial  Examiner:    The  documents  are  received  as 
General  Counsel's  2,  3  and  4. 

(The  documents  heretofore  marked  General 
Counsel's  Exhibits  Nos.  2,  3  and  4  for  identifi- 
cation were  received  in  evidence.)  [15] 


GENERAL  COUNSEL'S  EXHIBIT  No.  2 

Los  Angeles  Joint  Board 

Amalgamated  Clothing  Workers  of  America 

2501  So.  HiU  Street,  Los  Angeles  7 


(Copy) 


February  12,  1957. 

Certified  Mail 
Special  Delivery 

Mr.  Edward  Moss, 

Moss  Amber  Corp., 

1825-lst  Street, 

San  Fernando,  California. 

Dear  Mr.  Moss: 

We  have  received  the  certification  from  the  Na- 
tional Labor  Relations  Board  authorizing  us  to  rep- 
resent the  cutters. 

I  would  appreciate  it  if  you  would  let  me  know 
when  we  can  arrange  to  meet  within  the  next  five 
days  to  discuss  this  matter. 
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Very  truly  yours,  t 

JEROME  POSNER,  ' 

Manager. 
JP/mc 
278  acwa 

Received  February  26,  1957. 
Received  in  evidence  April  29,  1957. 
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February  15,  1957. 

Via  Registed  Mail 
'  Return  Receipt  Requested 
Jerome  Posner, 

Manager,  Los  Angeles  Joint  Board,  Amalga- 
mated Clothing  Workers  of  America,  AFL- 
CIO, 
2501  South  Hill  Street, 
Los  Angeles  7,  California. 

Re:  21-RC-4553 

Moss- Amber  Corporation 
Dear  Sir: 

Your  certified  mail,  special  delivery  letter,  ad- 
dressed to  Mr.  Edward  Moss  of  Moss-Amber  Cor- 
poration, has  been  forwarded  to  me  for  reply. 

As  you  are  aware,  we  made  formal  objection  to 
the  Board's  ruling  as  to  the  appropriate  bargaining 
unit  of  employees.  We  did  not  participate  in  the 
election,  nor  allow  it  to  be  held  on  company  prem- 
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ises,  nor  did  we  post  the  notices  of  such  election. 
N'or  will  we  now  recognize  the  certification  issued 
as  a  result  of  the  election  held  outside  the  com- 
pany's plant. 

This  action  is  taken  pursuant  to  Section  10  (f) 
of  the  National  Labor  Eelations  Act,  which  section 
provides  the  means  by  which  our  objections  may  be 
reviewed  by  a  United  States  Circuit  Court  or  by 
the  United  States  Court  of  Appeals.  When  and  if  a 
"final  Order  of  the  Board"  issues,  after  hearing  of 
our  refusal  to  bargain,  it  is  our  intention  to  invoke 
this  right  of  a  Court  review  of  our  objections. 

In  the  meantime,  you  may  consider  this  letter  re- 
fusal to  meet  and  discuss  any  terms  of  a  contract. 

Yours  truly, 

MRS.  EDWIN  SELVIN, 

/s/  MRS.  EDWIN  SELVIN. 

S/bn-cc  Mr.  Edward  Moss. 

Moss- Amber  Corporation, 
■  1825  First  Street, 

m  San  Fernando,  California. 

Henry  W.  Becker, 

Regional   Director,   National   Labor  Rela- 
tions Board, 
111  West  Seventh  Street, 
Los  Angeles  14,  Calif. 

Received  February  18,  1957. 
Received  in  evidence  April  29,  1957. 
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*     *     * 


Mr.  Mouritsen :  I  will  call  Griselda  Kuhlman  as 
an  adverse  witness. 

GRISELDA  KUHLMAN 
a  witness  called  by  and  on  behalf  of  the  Respondent, 
being  first  duly  sworn,  was  examined  and  testified 
as  follows: 

Direct  Examination 

By  Mr.  Mouritsen: 

Q.  Miss  Kuhlman,  you  signed  the  petition  in  the 
original  representation  hearing  in  this  matter;  is 
that  correct?  A.     Yes;  I  did. 

Mr.  O'Brien:  Objection.  It  is  in  the  record.  It  is 
irrelevant  and  immaterial  as  far  as  these  proceed- 
ings are  concerned. 

Trial  Examiner:  Well,  I  will  overrule  that  ob- 
jection, and  take  the  answer.  [25] 

What  was  your  answer,  Miss  Kuhlman  ? 

The  Witness:     I  did. 

Q.  (By  Mr.  Mouritsen)  :  You  also  signed  a  com- 
plaint; is  that  correct?  A.    Yes,  sir. 

Mr.  O'Brien:     Objection. 

Trial  Examiner:  I  will  overrule  that,  but  I  don't 
know  where  Mr.  Mouritsen  is  going.  I  expect  this 
is  preliminary.  Then  I  may  rule  on  this. 

Of  course,  you  understand  the  basis  of  these  ob- 
jections, Mr.  Mouritsen,  that  all  of  these  things  are 
matters  of  public  record  in  this  proceeding  up  to 
now,  and  this  unfair  labor  practice  proceeding  in 
no  way  can  become  a  retrial  or  another  rehash  of 
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all  the  things  which  were  brought  out  on  the  rep- 
resentation case. 

I  am  sa^dng  that  for  your  guidance. 

Mr.  Mouritsen:  Do  I  understand,  your  Honor, 
that  we  are  precluded  from  offering  any  testimony 
with  reference  to  the  appropriateness  of  the  unit 
in  this  matter,  or  the  identity  and  the  activities  of 
this  organization  in  this  proceeding,  because  we  can 
save  a  lot  of  time,  if  your  Honor  will  rule  on  that 
without  having  heard  the 

Trial  Examiner:  When  you  say  that  you  may 
not  offer  any  evidence,  T  won't  rule  on  it  in  that 
fashion.  What  evidence  do  you  intend  to  prove? 
What  evidence  do  you  wish  to  adduce  [26]  here'? 

^I]-.  Mouritsen :  I  will  develop  that  as  I  go  along, 
your  Honor.  I  thinls:  your  Honor  made  a  rather 
broad  statement.  Now,  we  can  take  your  ruling  and 
leave.  However,  I  would  suggest  a  more  orderly 
proceeding  as  we  go  along  and  take  it  item  by  item. 

Trial  Examiner:  Well,  I  gave  you  my  general 
thinking  on  it  because  the  ruling  is  very  broad,  and 
don't  think  for  a  moment  that  I  will  hesitate  to  give 
a  broad  iTiling  on  this  and  in  this  proceeding  in 
about  five  minutes,  because  as  the  case  stands  now, 
you  have  a  proceeding  which  has  been  decided  by 
the  Board  and  the  appropriateness  of  this  unit. 

Now,  I  don't  know  of  any  evidence  that  I  might 
take  which  would  show  that  the  unit  is  inappropri- 
ate. 

Now,  if  you  will  state  your  reasons  why  you  think 
it  is  inappropriate,  then  I  would  pass  on  that,  and 


94  National  Labor  Relations  Board 

(Testimony  of  Griselda  Kuhlman.) 

if  I  see  any  relevancy,  or  see  any  way  I  could  take 

it,  well,  perhaps  I  will  take  it. 

Mr.  Mouritsen:  Well,  shall  we  proceed  and  I 
will  attempt 

Trial  Examiner:  I  am  asking  you  to  put  your 
cards  on  the  table. 

Mr.  Mouritsen:  Very  well,  your  Honor.  I  object 
to  this  manner  of  proceeding  as  being  prejudicial 
to  my  client.  However,  in  conformity  with  your 
Honor's  ruling,  I  will  so  [27]  proceed. 

Trial  Examiner:     All  right,  sir. 

Mr.  Mouritsen :  I  will  propose  to  show,  and  I '. 
object  in  front  of  this  and  other  witnesses  who  are 
adverse,  and  whom  I  will  have  to  call,  propose  to » 
show,  your  Honor,  that  the  basis  of  the  Board's  \ 
decision  as  to  the  appropriateness  of  the  unit,  is  < 
based  upon  a  number  of  mistakes  in  fact,  and  upon  i 
incomplete  information.  For  example,  in  reading ; 
from  Board's  Exhibit  5-D,  which  is  the  Decision  i 
and  Direction  of  Election,  if  the  Examiner  please,  , 
the  paragraph  at  the  top  of  Page  3  of  that  exhibit  ; 
reads  as  follows: 

"Upon  the  entire  record  herein,  and  particularly  • 
in  view  of  the  geographical  separation  of  the  two  > 
plants,  their  different  functions,  the" — I  mean  as  i 
to  the  first  one,  geographical,  there  is  no  dispute,  . 
their  different  functions.  That,  we  propose  to  show 
is  entirely  erroneous  and  has  no  basis  either  in  fact 
or  in  the  transcript  itself,  and  we  propose  to  offer  ■ 
additional  evidence  with  respect  to  that. 
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The  other  fact  upon  which  the  Board  relies  in 
finding  this  unit: 

■'The  lack  of  employee  interchange  and  bargain- 
ing history."  The  bargaining  history  very  obvi- 
ously is  a  makeway  proposition  since  there  has  been 
no  bargaining  at  all,  and  as  to  the  lack  of  employee 
interchange,  we  propose  to  show  evidence  as  to 
that.  [28] 

"And  the  fact  that  no  labor  organization  cur- 
rently seeks  to  represent  employees  at  both  plants." 
We  propose  to  offer  evidence  as  to  that,  and  to  show 
that  not  only  was  this  labor  organization — and  again 
I  object  to  this  disclosure  prematurely,  the  fact  that 
the  labor  organization  here  involved  was  attempting 
not  only  to  organize  other  employees,  the  operators 
and  bundlers,  sewing  machine  operators,  and  all 
others,  but  those  cutters  at  the  Los  Angeles  plant 
as  well. 

Now,  that  is  what  we  propose  to  offer  and  we 
propose  to  offer  further  to  show  that  the  employees 
whom  they  seek  to  organize,  bundlers  as  well  as 
cutters,  are  eligible  for  membership  in  this  organi- 
zation, or  this  bargaining  agent,  or  whatever  it  is, 
and  we  propose  to  find  out  with  respect  to  that  that 
they  are  actively  seeking  to  represent  them,  and 
that  this  attempt  in  effect  is  merely  an  attempt  to 
carve  out  an  unrealistic  unit  based  upon  the  extent 
of  organization.  That  is  what  we  propose  to  do,  and 
I  submit,  your  Honor,  by  making  this  disclosure 
m  front  of  these  witnesses,  our  case  is  seriously 
handicapped. 
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Trial  Examiner:  All  right,  I  will  give  you  a  rul- 
ing on  that  now. 

The  situation,  as  I  see  it  at  this  point,  Mr.  Mourit- 
sen,  is  simply  this:  You  have  had  a  representation 
case  and  evidence  was  adduced  and  on  the  basis  of 
that  the  Board  came  [29]  to  certain  conclusions 
and  issued  a  certificate  to  this  labor  organization. 
Now,  if  you  claim  that  they  are  in  error  in  that  in 
any  regard,  in  regard  to  that  certification,  when 
you  take  up  this  case  on  appeal,  you  will  have  a 
right  to  argue  those  things  to  the  Board,  but  here,  , 
I  proceed  on  the  basis  of  this  proceeding.  Here  be- 
fore me  now  is  a  certification  of  this  union.  I  can't 
take  evidence  which  is  behind  the  certification  of 
the  Board  and  make  an  independent  judgment  of 
my  own,  so  I  will  give  you  a  ruling  now,  that  the 
matters  which  you  propose  to  bring  up  in  this  pro- 
ceeding are  not  relevant  to  the  issues  raised  by  this 
complaint  in  answer,  and  that  they  are  properly 
things  w^hich  should  be  and  may  be  argued  to  the 
Board  on  appeal  in  accordance  with  the  regulations 
and  the  Act. 

I  am  not  in  a  position,  nor  is  it  my  function  here, 
to  give  you  a  second  representation  proceeding,  and 
I  grant  you  an  exception  to  my  ruling. 

Mr.  Mouritsen :     I  understood  we  had  an  auto-  ■ 
matic  exception. 

Then,  may  I  further  proceed  ? 

These  have  been  shown  to  counsel.  May  they  be 
given — may  they  be  marked  for  identification  ? 

Trial  Examiner:     Well,  T  think— just  a  second, 


vs.  3Ioss  Aml)er  Mfg.  Co.  97 

(Testimony  of  Griselda  Kiililman.) 
to  help  the  reporter  here.  Just  to  hand  him  a  hand- 
ful of  those  things,  I  don't  think  we  can  proceed 
in  an  orderly  fashion  that  way.  [30]  You  will  have 
to  give  them  some  designation  yourself,  or  some 

Mr.  Mouritsen:  I  suggest  he  mark  them  Re- 
spondent's A,  B,  C,  and  then  I  would  make  an 
offer  of  proof  and  I  'd  identify  them  for  the  record. 

Trial  Examiner:  All  right,  let's  take  a  moment 
and  he  can  mark  them  in  accordance  with  your 
wishes,  and  you  can  offer  them. 

Mr.  Mouritsen:  Then  I  will  ask  this  witness  to 
remain  so  I  can  make  an  offer  of  proof  with  refer- 
ence to  her. 

Trial  Examiner:  All  right,  we  will  take  a  few 
minutes  while  you  mark  those  documents  as  re- 
quested by  counsel. 

(Thereupon,  the  documents  above  referred 
to  were  marked  Respondent's  Exhibits  Nos.  1 
through  6  for  identification.) 

Mr.  Mouritsen:  Now,  I  will  make  an  offer  of 
proof. 

I  am  informed  and  believe,  and,  of  course,  you 
must  realize  my  difficulty;  this  is  an  adverse  wit- 
ness. However,  I  expect  she  can  testify 

Mr.  Rissman:  He  has  called  her  an  adverse  wit- 
nc^ss  several  times.  I  submit  it  is  unjustified  and 
note  the  fact  that  he  has  called  this  witness  as  his 
witness.  He  has  asked  her  two  questions  which  she 
hi^s  answered  willingly  and  co-operatively.  There  is 
nothing  in  her  attitude  nor  in  her  position  which 
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justifies  a  designation  such  as  not  even  under  the 

Federal  Rules  of  Procedure. 

Trial  Examiner :  All  right,  I  will  decide  whether 
she  is  [31]  adverse  or  not  at  the  right  time. 

Q.  (By  Mr.  Mouritsen)  :  Well,  let  me  ask  you 
this :  Have  I  ever  talked  with  you,  Miss  Kuhlman  ? 

A.     No,  sir. 

Q.  Have  you  ever  seen  me  before  or  have  I  ever 
— well,  I  have  never  talked  to  you  before;  is  that 
correct?  A.     That  is  correct. 

Mr.  Mouritsen :  I  am  informed  and  believe,  there- 
fore, submitting  an  offer  of  proof  through  this  wit- 
ness, that  she  is  an  organizer  for  the  Los  Angeles 
Joint  Board,  Amalgamated  Clothing  Workers  of 
America,  that  that  Joint  Board,  as  I  understand  it, 
is  made  up  of  representatives  of  a  number  of  local 
unions  of  Amalgamated  Clothing  Workers  of  Amer- 
ica, that  these  comprise  not  only  cutters  but  opera- 
tors, locals,  and  probably  pressers,  and  that  I  am 
not  sure,  but  in  any  event  represent  various  locals 
that  comprise  the  entire  employee  classification  in 
the  garment  industries  so  far  as  men's  wear  is  con- 
cerned, that  while  they  were  that,  she  had  signed 
the  original  petition  which  is  part  of  this  record 
as  Board's  Exhibit  5- A,  and  at  the  same  time,  both 
before  and  after  this  petition  was  signed,  the  Los 
Angeles  Joint  Board  was  attempting  to  organize 
employees  at  the  same  company,  not  only  cutters 
but  operators  and  all  of  the  classifications  in  the 
employer's  plant,  both  in  Los  Angeles  and  in  San 
Fernando.  I  think  that's  about  all  on  her.  [32] 
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Now,  I  would  further  propose  as  an  offer  of  proof 
and  in  substantiation  of  the  fact  that  organizational 
efforts  were  attempted  among  other  employees  at  the 
same  time  they  were  attempting  to  organize  the 
cutters,  both  in  Los  Angeles  location,  and  in  San 
Fernando. 

I  would  offer  Respondent's  Exhibit  No.  2  for  iden- 
tification, which  is  a  card  of  Richard  Webster,  an 
organizer,  which  was  passed  on  December  28,  1956, 
at  the  Los  Angeles  plant  of  the  respondent  herein. 

I  would  further  offer  in  e^adence  Respondent's  1 
for  identification,  which  is  a  dodger,  or  leaflet  or — 
with  a  designation  card  attached  thereto  that  was 
also  passed  out  by  this  same  organization,  the  peti- 
tioning imion  and  the  complaining  union,  at  the 
Los  Angeles  plant,  and  that  was  passed  out  at  or 
about  the  same  time  in  1956,  namely,  December. 

I  further  offer  as  Respondent's  Exhibit  3  for 
identification,  which  bears  the  notation  8/24/56, 
with  the  added  testimony  that  this  dodger  was,  with 
a  card  appended,  or  leaflet,  as  it  may  be  called, 
passed  out  at  the  San  Fernando  plant  of  the  re- 
spondent at  or  about  the  date  it  bears,  and  was 
passed  not  only  to  cutters  but  to  operators  and  to 
all  the  other  employees  there  employed,  and  it 
speaks  for  itself. 

T  would  further  offer  Respondent's  Exhi])it  4  for 
idf'utifif'ation,  which  bears  date  Api*i]  3,  1957,  with 
the  [33]  further  testimony  that  this  dodger,  hand- 
bill, or  what-you-will,  with  an  application  card  di- 
rected to  Amalgamated  Clothing  Workers  of  Auk  r- 
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ica,  was  passed  out  at  the  San  Fernando  plant,  not 

only  to  cutters  and  operators,  but  other  employees 

classifications. 

I  further  offer  as  Respondent's  Exhibit  5  for 
identification,  a  further  leaflet,  or  handbill,  that  was 
dated  April  18,  1957,  with  the  further  testimony 
that  it,  too,  was  passed  out  at  the  San  Fernando 
plant  of  the  respondent  at  or  about  the  date  it  bears, 
and  not  only  to  cutters  but  to  all  other  employees 
at  the  plant. 

I  would  further  offer  in  evidence  Respondent's 
Exhibit  6  for  identification,  with  the  further  testi- 
mony that  it  was  received,  sent  and  received  by 
cutters  at  the  San  Fernando  plant,  and  that  this 
bears  the  signature  of  Ben  Albert,  the  same  one  who 
was  identified  as  a  cutter  in  the  prior  proceeding 
and  working  at  the  San  Fernando  plant,  apparently 
sent  out  by  some  organization  called  United  Cutters 
Association.  That  is  the  same  address  as  the  charg- 
ing union  here,  2501  South  Hill  Street,  Los  x\ngeles, 
and  some  explanation  should  be  made  as  to  its  iden- 
tity ;  we  feel  it  should  be  cleared  up. 

I  would  further  state  in  my  offer  of  proof,  yoiu* 
Honor,  that  many  of  these  matters  that  came  into 
the  case  came  at  a  comparatively  late  date,  that  not 
more  than  a  week  or  so  ago  that  many  of  these 
matters  came  to  our  attention  after  [34]  the  pro- 
ceedings in  the  earlier  case,  and  that  were  not  avail- 
able for  testimony  at  that  time  to  the  knowledge  of 
the  representative  who  conducted  the  hearing. 
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I  would  also  offer,  your  Honor,  in  evidence — I 
would  ask  that  these  be  marked 

Trial  Examiner:  Well,  before  we  mark  any 
more,  let's  dispose  of  those  we  have. 

What  is  the  purpose?  What  would  these  docu- 
ments prove,  and  where  are  they  relevant  to  this 
charge  which  states  that  this  company  did  not 
bargain  with  a  certified  union? 

Mr.  Mouritsen:  The  basis  of  the  charge,  your 
Honor,  as  I  understand  it,  is  that  there  can  be  a 
refusal  to  bargain  only  upon — only  where  the  union 
has  been  designated  as  the  bargaining  agent  by  a 
majority  of  the  employees  within  an  appropriate 
bargaining  unit. 

Trial  Examiner:  That  has  been  decided  by  the 
Board  in  the  representation  proceeding  and  upon 
the  basis  of  the  election  which  was  conducted,  and 
all  the  proceedings  up  to  the  certification  of  this 
imion  beside  the  employees  who  are  in  this  unit  have 
desi dilated  as  in.  That  is  now  res  adjudicata,  as  far 
as  I  am  concerned. 

Mr.  Mouritsen:  Well,  your  Honor,  I  understood 
that  we  would  be  unable  to  get  an  appeal  from  that 
as  it  does  not  rey)resent  a  final  order  of  the  Board 
from  which  an  appeal  can  be  taken.  Therefore,  the 
only  way  we  could  test  that  matter  [35]  would  be 
upon  application  or  revising  the  Board  request  for 
enforcement  of  an  order. 

T  understand,  however,  your  Honor,  in  a  pro- 
cecdiuii'  of  this  type  that  since  it  is  based  upon  a 
finding,  that  it  is  a  refusal  to  bargain  within  an 
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appropriate  unit,  I  do  not  understand,  nor  do  I  see 
that  we  are  precluded  from  offering  evidence  which 
was  not  available  at  the  time  of  the  representation 
hearing,  going  for  that  very  question,  since  it  is  a 
crux  of  the  whole  matter. 

Trial  Examiner:  I  will  have  a  short  statement 
from  you,  Mr.  O'Brien.  That  is,  what  is  your  dis- 
position with  regard  to  these  matters  which  counsel 
has  brought  up  % 

Mr.  O'Brien:     Well,  I  have  several  o])jections. 

First  of  all,  counsel  for  the  respondent  has 
characterized  the  witness  on  the  stand  as  being 
adverse. 

Trial  Examiner:  Well,  that's  the  most  minor 
part  of  this  thing.  How  about  these  matters  which 
counsel  claims  are  relevant  to  this  proceeding  here, 
these  documents  which  are  now  before  me  ? 

Mr.  O'Brien:  There  is  only  one  other  prelimi- 
nary matter  here  and  that  was  the  basis  for  my  last 
remark,  Mr.  Examiner.  That  is  that  Mr.  Mouritsen 
says  he  has  not  spoken  to  this  witness  and  I  have 
very  serious  doubts  whether  she  would  be  competent 
to  testify  to  the  matters  contained  in  Mr.  Mourit- 
sen's  offer  of  proof.  [36] 

With  that  technicality  out  of  the  way,  everything 
that  Mr.  Mouritsen  has  said  relates  to  matters  which 
either  were  presented  to  the  Board  in  the  represen- 
tation case  or  could  have  been  presented  to  the 
Board  in  the  representation  case,  and  it  is  a  little 
bit  late  to  offer  that  type  of  evidence  here  now. 

•My  objection   is  to  the  receipt  of  way  of  these 
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documents  in  evidence,  and  to  consideration  of  Mr. 
Mouritsen's  offer  of  proof  based  on  the  fact  that  it 
was  irrelevant,   immaterial,   and  will  not  tend   to 
prove  any  of  the  issues  in  this  proceeding. 

Trial  Examiner:  That's  my  understanding  of  it, 
and  I  will  not  receive  the  documents  in  evidence, 
and  your  offer  of  proof  is  noted,  and  I  will  not  ac- 
cept the  proof  as  outlined  on  the  ground  that  these 
were  all  matters  which  were  litigated  or  could  have 
been  litigated,  or  should  have  been  litigated  in  the 
representation  proceeding. 

^  (The  documents  heretofore  marked  Respond- 

I      ent's  Exhibits  Nos.  1  through  6  for  identifica- 
I      tion  were  rejected.) 

Mr.  Rissman:  I  would  like  to  point  out,  in  ad- 
dition to  what  Mr.  O'Brien  has  said,  that  at  least 
two  or  three  of  the  documents  which  Mr.  Mouritsen 
referred  and  had  marked  for  identification  appar- 
ently came  into  existence  subsequent  to  the  issuance 
of  the  complaint  in  this  unfair  labor  practice  pro- 
ceeding. 

Mr.  Mouritsen :  I  think  I  gave  the  date  to  every- 
one. [37] 

Mr.  Rissman:  April  3,  1957,  and  April  18,  1957, 
were  subsequent  to  April  1,  1957,  the  date  of  the 
issuance  of  the  complaint.  [38] 


104  National  Labor  Relations  Board 

EDWARD  MOSS 
a  witness  called  by  and  on  behalf  of  the  Respondent, 
being  first  duly  sworn,  was  examined  and  testified 
as  follows: 

Direct  Examination 

By  Mr.  Mouritsen : 

Q.     What  is  your  full  name? 

A.     Edward  Moss. 

Q.     And  where  do  you  reside? 

A.     4449  Camellia,  North  Hollywood. 

Q.  And  you  are  vice  president  of  Moss  Amber 
Manufacturing-   Company,   the   respondent  herein? 

A.     I  am. 

Q.     Did  you  testify  in  the  earlier  proceeding  ? 

A.     I  did. 

Q.     Now 

Mr.  Mouritsen:  Mr.  Examiner  I  would  propose 
to  go,  with  this  witness,  into  the  cutting  functions 
that  are  performed  at  the  Los  Angeles  plant  and 
demonstrate  those  so  the  Examiner  might  know  just 
what  the  earlier  references  in  the  testimony  as  to^i 
panel  trim  and  so  forth  mean,  and  I  will  take  the  I 
ruling  and  make  an  offer  of  proof.  [40]  4 

Trial  Examiner:     All  right,  I  think  you  are  upi 
against  the  same  situation  on  this  point  as  you  werei 
before,  Mr.  Mouritsen.  This  matter — this  is  a  matter 
which  is   properly  included  in  the   representation 
case,  and  is  irrelevant  and  immaterial  to  this  pre! 
ceeding. 

The  decision  of  the  appropriate  unit  is  the  Board  *i 
decision  and  has  been  made  upon  the  evidence  ad 
duced  there  at  the  hearing  in  which  everyone  par- 


J 


vs.  Moss  Ayn  her  Mfg.  Co.  105 

(Testimony  of  Edward  Moss.) 

ticipated,  and  my  only  function  here  is  to  decide 
the  issues  raised  by  this  complaint  and  answer,  and 
that  begins  with  reliance  in  this  proceeding  upon 
the  certificates  of  the  Board  in  the  prior  proceeding, 
so  I  can't  see  how  evidence  concerning  the  oper- 
ations which  the  various  employees  perform  would 
be  relevant  or  material  to  this  proceeding,  nor  how 
I  could  accept  such  evidence. 

To  do  so,  would  in  effect,  be  conducting  a  second 
representation  hearing.  So,  my  ruling  is  that  this 
evidence  which  you  offer — this  proof  which  you 
offer  is  irrelevant  and  immaterial  and  it  is  rejected 

Mr.  Mouritsen:  Very  well,  I  am  informed,  and 
believe  I  offered  to  prove  wdth  this  witness  that  the 
cutting  operations  for  the  completed  garments,  that 
ai)proximate]y  90  per  cent  of  the  garments  that  are 
shipped  carry  what  is  known  as  trim,  that  I  would 
show  through  this  witness  that  the  trim  that  might 
be  expected  to  be  a  very  minor  item  [41]  without 
being  fully  explained,  as  demonstrated  here,  is  a 
large  part  of  a  garment.  In  other  words,  demon- 
strating with  the  brown  shirt  that  this  strip  across 
the  chest  is  what  is  known  as  trim.  (Indicating.) 
As  well  as  the  collar  on  that  garment,  and  that 
further  that  on  this  garment  the  collar  and  this  in- 
sert is  w^hat  is  known  as  trim,  a  very  substantial 
and  integral  part  of  the  garment. 

Further,  that  on  a  garment  of  this  type  that  this 
is  what  is  known  as  a  panel,  since  it  goes  only  to  the 
side,  and  which  comprises  the  major  part  of  the 
frrnif,  that  90  per  cent  of  the  garments  manufac- 
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tured  by  the  respondent,  which  90  per  cent  of  the 

garment  bears. 

Through  this  witness,  we  would  show  that  the 
trim  for  the  garments,  completed  garments,  is  cut 
at  the  Los  Angeles  plant,  emphasizing  that  90  per 
cent  of  the  garment  bears  trim  and  then  is  trans- 
ported as  a  part  of  the  garment  to  the  San  Fernando 
plant  where  it  is  then  incorporated  into  the  com- 
pleted garment  and  then  is  transported  back  to  the 
Los  Angeles  plant  after  the  trim  has  been  incorpo- 
rated in  it  for  shipment  and  so  forth,  and  that 
through  inadvertence  that  fact  or  those  facts,  where 
not  fully  developed  at  the  earlier  hearing  in  the 
matter,  that 

Trial  Examiner:  Have  you  finished  with  that 
feature  ■? 

Mr.  Mouritsen:  No,  I  am  just  thinking,  if  I  may 
have  a  moment,  your  Honor.  [42] 

Trial  Examiner:  Well,  while  you  are  thinking, 
I  might  note  on  the  record  that  counsel  has  produced 
three  shirts  here,  three  sport  shirts,  and  his  last 
remarks  were  directed  to  these  particular  shirts 
while  he  made  some  indication  of  the  various  parts 
of  the  shirts  which  he  meant  there  appearing  to  be 
some  different  colored  cloth,  placed  on  different 
shirts — parts  of  the  shirt,  either  on  the  shirt  front 
or  collar,  which  he  indicated  as  trim. 

*     *     * 

Mr.  Mouritsen :  Further,  I  would  offer  to  prove 
through  this  witness  that  the  markers  from  which 
the  trim  is  cut  is  first  made  in  the  San  Fernando 
plant  and  transferred  to  the  Los  Angeles  plant  be- 
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fore  the  trim  is  cut,  that  the  patterns  are  made  in 
the  San  Fernando  plant  and  transferred  to  the  Los 
Angeles  plant  as  part  of  the  cutting  operation,  and 
thirdly,  that  the  materials  are  transported  from  the 
San  Fernando  plant  to  the  Los  Angeles  plant  and 
that  all  of  these  things,  these  markers,  patterns, 
materials,  are  part  of  the  cutting  operation.  [43] 

I  think  that's  all. 

I'rial  Examiner:  The  proof  is  rejected  on  the 
same  ground  as  I  have  specified  before. 

All  these  things  are  matters  which  are  pertinent 
and  proper  to  the  representation  proceeding. 

*     *     •«• 

Ml-.  Mouritsen:  I  would  further  oft'er  to  prove 
through  this  witness  that  the  fact  there  has  been  no 
employee  interchange  in  cutters  is  merely  a  happen- 
st<ince,  and  there  is  nothing  basically  wrong  or 
fundamentally  opposed  to  interchanging  employees, 
and  that  in  truth  and  in  fact  Mr.  Gallegos,  one  of 
the  cutters,  has  occasionally  done  some  interchang- 
ing, and  there  is  no  reason  why  there  shouldn't  be 
interchangino-  since  they  do  the  same  type  of  work, 
and  the  only  thing  being  that  in  the  past  it  just 
hasn't  happened;  there's  nothing  to  prevent  it. 

I  think  that  completes  my  offer  of  proof,  your 
Honor. 

Trial  Examiner:  All  right,  that  proof  is  also  re- 
jected under  the  same  ruling  as  I  gave  you  before 
on  the  same  basis.  [44] 
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United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

NATIONAL  LABOR  RELATIONS  BOARD, 

Petitioner, 

vs. 

MOSS  AMBER  MFG.  CO., 

Respondent. 

CERTIFICATE  OF  THE  NATIONAL  LABOR 
RELATIONS  BOARD 

The  National  Labor  Relations  Board  by  its  Ex- 
ecutive Secretary,  duly  authorized  by  Section 
102.84,  Rules  and  Regulations  of  the  National 
Labor  Relations  Board — Series  6,  as  amended, 
hereby  certifies  that  the  documents  set  forth  below 
constitute  a  full  and  accurate  transcript  of  the  en- 
tire record  of  proceedings  had  before  the  Board,  en- 
titled, "In  the  Matter  of  Moss  Amber  Corporation 
and  Los  Angeles  Joint  Board,  Amalgamated  Cloth- 
ing Workers  of  America,  AFL-CIO,"  Case  No.  21- 
RC-4553;  and  "In  the  Matter  of  Moss  Amber  Mfg. 
Co.  and  Los  Angeles  Joint  Board,  Amalgamated 
Clothing  Workers  of  America,  AFL-CIO,"  Case 
No.  21-CA-2657,  vsuch  transcript  including  the 
pleadings  and  testimony  and  evidence  upon  which 
the  order  of  the  Board  in  said  proceedings  was  en- 
tered, and  including  also  the  findings  and  order  of 
the  Board. 

The  documents  attached  hereto  arc  as  follows: 
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21-CA-2657 

1.  'stenographic  transcript  of  testimony  taken 
before  Trial  Examiner  David  F,  Doyle  on  April 
29,  1957,  together  with  all  exhibits  introduced  in 
evidence,!  as  well  as  rejected  exhibits. 

2.  Copy  of  the  Trial  Examiner's  Intermediate 
Report,  dated  May  21,  1957  (annexed  to  item  4 
hereof) . 

3.  Copy  of  Respondent's  exceptions  to  Inter- 
mediate Report,  reconmiended  order  and  to  various 
rulings  of  the  Trial  Examiner  received  June  13, 
1957. 

4.  Copy  of  Decision  and  Order  issued  by  the 
National  Labor  Relations  Board  on  December  12, 
1957,  with  Intermediate  Report  annexed. 

In  Testimony  Whereof,  the  Executive  Secretary 
of  the  National  Labor  Relations  Board,  being  there- 
unto duly  authorized  as  aforesaid,  has  hereunto  set 
his  hand  and  affixed  the  seal  of  the  National  Laboi' 
iRelations  Board  in  the  City  of  Washington,  Dis- 
trict of  Columbia,  this  26th  day  of  April,  1958. 

[Seal]  NATIONAL  LABOR 

RELATIONS  BOARD, 

/s/  FRANK  M.  KLEILER, 

Executive  Secretary. 


'This  includes  the  stenogra])hic  transcript  of  tes- 
timony and  exhibits  in  Case  No.  21-RC-4553. 
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[Endorsed] :  No.  15952.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  National  Labor  Re- 
lations Board,  Petitioner,  vs.  Moss  Amber  Mfg.  Co., 
Respondent.  Transcript  of  Record.  Petition  for  En- 
forcement of  an  Order  of  the  National  Labor  Re- 
lations Board. 

Filed  March  31,  1958. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 
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United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  15952 

NATIONAL  LABOR  RELATIONS  BOARD, 

Petitioner, 
vs. 

MOSS  AMBER  MFG.  CO., 

Respondent. 

PETITION  FOR  ENFORCEMENT  OF  AN 
ORDER  OF  THE  NATIONAL  LABOR 
RELATIONS  BOARD 

To  the  Honorable,  the  Judges  of  the  United  States 
Couii:  of  Appeals  for  the  Ninth  Circuit: 

The  National  Labor  Relations  Board,  pursuant  to 
the  National  Labor  Relations  Act,  as  amended  (61 
Stat.  136,  29  U.S.C,  Sees.  151,  et  seq.),  hereinafter 
called  the  Act,  respectfully  petitions  this  Court 
for  the  enforcement  of  its  Order  against  Respond- 
ent, Moss  Amber  Mfg.  Company,  San  Fernando, 
California,  its  officers,  agents,  successors,  and  as- 
signs. The  proceedings  resulting  in  said  Order  are 
known  upon  the  records  of  the  Board  as  ''In  the 
Matter  of  Moss- Amber  Corporation  and  Los  An- 
geles Joint  Board,  Amalgamated  Clothing  Workers 
;of  America,  AFL-CIO,"  Case  No.  21-RC-4553;  and 
I** In  the  Matter  of  Moss  Amber  Mfg.  Co.  and  J^os 
Angeles  Joint  Board,  Amalgamated  Clothing  Work- 
ers of  America,  AFL-CIO,"  Case  No.  21-CA-2657. 
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In  suppoi-t  of  this  petition  the  Board  respectfully, 
shows : 

(1)  Respondent  is  a  California  corporation  en- 
gaged in  business  in  the  State  of  California,  within 
this  judicial  circuit  where  the  unfair  labor  prac- 
tices occurred.  This  Court  therefore  has  jurisdiction 
of  this  petition  by  virtue  of  Section  10(e)  of  the 
National  Labor  Relations  Act,  as  amended. 

(2)  Upon  due  proceedings  had  before  the  Board 
in  said  matter,  the  Board  on  December  12,  1957, 
duly  stated  its  findings  of  fact  and  conclusions  of 
law,  and  issued  an  Order  directed  to  the  Respond- 
ent, its  officers,  agents,  successors  and  assigns.  Oni 
the  same  date,  the  Board's  Decision  and  Order  was 
served  upon  Respondent  by  sending  a  copy  thereof 
postpaid,  bearing  Government  frank,  by  registered 
mail,  to  Respondent's  counsel. 

(3)  Pursuant  to  Section  10(e)  of  the  National 
Labor  Relations  Act,  as  amended,  the  Board  is  cer- 
tifying and  filing  with  this  Court  a  transcript  of 
the  entire  record  of  the  proceedings  before  the 
Board  upon  which  the  said  Order  was  entered, 
which  transcript  includes  the  pleadings,  testimony 
and  evidence,  findings  of  fact,  conclusions  of  law,\ 
and  the  Order  of  the  Board  sought  to  be  enforced. 

Wherefore,  the  Board  prays  this  Honorable 
Court  that  it  cause  notice  of  the  filing  of  this  peti-i 
tion  and  transcript  to  be  served  upon  Respondent 
and  that  this  Court  take  jurisdiction  of  the  pro- 
ceeding  and   of   the   questions   determined   therein 
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and  make  and  enter  upon  the  pleadings,  testimony 
and  evidence,  and  the  proceedings  set  forth  in  the 
transcript  and  upon  the  Order  made  thereupon  a 
decree  enforcing  in  whole  said  Order  of  the  Board, 
and  requiring  Respondent,  its  officers,  agents,  suc- 
cessors, and  assigns,  to  comply  therewith. 

NATIONAL  LABOR 
RELATIONS  BOARD, 

/s/  THOMAS  J.  McDERMOTT, 

Associate  General  Counsel. 

Dated  at  Washington,   D.   C,   this  26th   day  of 
April,  1958. 


I 


[Endorsed] :     Filed  March  27,  1958. 


[Title  of  Court  of  Appeals  and  Cause.] 

STATEMENT  OF  POINTS 

The  National  Labor  Relations  Board,  petitioner 
herein,  herewith  submits  the  following  statement  of 
points  pursuant  to  Rule  17  of  this  Court : 

1.  The  Board  acted  within  its  discretion  in  de- 
termining the  appropriate  bargaining  unit  in  this 
case. 

2.  The  Board  properly  held  that  respondent's 
refusal  to  bargain  with  the  certified  union  violated 
Section  8  (a)   (5)  and  (1)  of  the  Act. 

3.  The  Board's  procedure  and  order  Avere  valid 
and  proper. 
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Respectfully  submitted, 

NATIONAL  LABOR 
RELATIONS  BOARD, 

/s/  THOMAS  J.  MeDERMOTT, 
Associate  General  Counsel. 

Dated  at  Washington,   D.   C,  this  26th  day  of 
April,  1958. 

[Endorsed]:     Filed  March  27,  1958. 


[Title  of  Court  of  Appeals  and  Cause.] 

RESPONDENT'S  ANSWER  TO  PETITION  ] 
FOR  ENFORCEMENT  OF  AN  ORDER  OF 
THE  NATIONAL  LABOR  RELATIONS 
BOARD  I 

Comes  now  Moss  Amber  Mfg.   Co.,   Respondent  ' 
herein,  and  in  answer  to  Petitioner's  Petition  for 
Enforcement  admits,  denies  and  alleges:  ' 

1.  Respondent  admits  the  allegations  contained 
in  paragraph  (1)  of  said  Petition,  except  that  Re- 
spondent denies  that  any  unfair  labor  practices 
were  committed  by  Respondent. 

2.  Respondent  admits  the  allegations  contained  • 
in  paragraph  (2)  of  said  Petition,  except  that  Re- 
spondent denies  that  it  was  afforded  due  process  in 
said  proceedings  and  on  the  contrary  alleges  that 
it  was  denied  due  process  in  said  proceedings. 
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3.  In  further  answer  to  said  Petition,  Respond- 
ent alleges  that  in  the  origrinal  representation  pro- 
ceedings which  led  to  the  determination  of  the 
ippropriate  bargaining  unit,  the  Board  was  pre- 
i-luded  from  exercising  an  informed  discretion  by 
failure  of  the  Petitoner  therein  to  make  disclosure 
)f  material  and  pertinent  facts  peculiarly  within  its 
aiowledge. 

4.  Respondent  denies  that  it  was  guilty  of  a 
•efusal  to  bargain  within  the  meaning  of  the  Act. 

5.  Respondent  denies  that  the  Board's  procedui-e 
n  the  unfair  practice  hearing  was  proper,  and  al- 
eges  in  this  connection  that  the  failure  to  receive 
md  consider  evidence  proffered  by  Respondent  con- 
rtitutes  denial  of  due  process  to  Respondent. 

Wherefore,  Res}^ondent  having  fully  answered 
he  allegations  contained  in  the  Petition  for  En- 
■Qrcement,  respectfully  requests  that  it  be  denied. 

/s/  FRANK  A.  MOURITSEN, 

Attorney  for  Respondent. 

[Endorsed]:     Filed  April  16,  1958. 
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V. 

Moss  Amber  Mfg.  Co.,  respondent 


ON  PETITION  FOR   ENFORCEMENT   OP   AN   ORDER   OF   THE 
NATIONAL  LABOR  RELATIONS  BOARD 


BRIEF   FOR   THE   NATIONAL   LABOR   RELATIONS   BOARD 


JURISDICTION 


This  case  is  before  the  Court  upon  petition  of  the 
National  Labor  Relations  Board,  pursuant  to  Section 
10  (e)  of  the  National  Labor  Relations  Act,  as 
amended  (61  Stat.  136,  29  U.  S.  C.  Sec.  151,  et  seq.y 
for  enforcement  of  its  order  issued  on  December  12, 
1957.  The  Board's  decision  and  order  (R.  27-43)  are 
reported  at  119  NLRB  No.  104;  its  decision  and  di- 
rection of  election  in  the  prior  representation  proceed- 
ing (R.  6-12)  are  reported  at  116  NLRB  1998.  This 
Court  has  jurisdiction,  as  the  unfair  labor  practice  (a 
refusal  to  bargain  with  the  union  certified  by  the 
Board)  occurred  at  respondent's  plant  at  San  Fern- 

^  The  pertinent  statutory  provisions  are  reprinted  m/m,  pp. 
15-16. 

(1) 


ando,  California,  where  respondent  manufactures 
men's  sport  shirts  for  shipment  in  interstate  com- 
merce (R.  52). 

STATEMENT   OF  THE  CASE 

Briefly  stated,  respondent  refused  to  bargain  with 
the  union  certified  by  the  Board  as  bargaining  rep- 
resentative of  the  cutters  and  spreaders  at  respond- 
ent's San  Fernando  plant,'  claiming  that  the  Board 
acted  arbitrarily  and  abused  its  discretion  in  finding 
that  a  unit  limited  to  these  employees  was  an  appro- 
priate bargaining  unit.  The  facts  giving  rise  to  this 
issue  may  be  summarized  as  follows : 

A.  The  representation  proceeding 

On  September  5,  1956,  the  Union  filed  a  petition 
with  the  Board  seeking  certification  as  the  bargain- 
ing representative  of  the  cutters  employed  at  respond- 
ent's San  Fernando  plant  (R.  3-5).'  Respondent 
took  the  position  that  the  appropriate  unit  should  also 
include  the  two  cutters  employed  at  its  Los  Angeles 
plant,  and  the  bimdle  girls  and  patternmaker  at  San 
Fernando  (R.  7-8,  10-11).  Subsequent  to  the  Board 
decision  in  the  representation  proceeding,  however, 
respondent  in  a  motion  for  reconsideration  expressly 
abandoned  its  contention  with  respect  to  the  bundle 

^  Los  Angeles  Joint  Board,  Amalgamated  Clothing  Workers 
of  America,  AFL-CIO,  herein  called  "the  Union." 

^  Although  the  petition  was  limited  to  "cutters",  the  facts 
show  that  the  work  originally  done  by  cutters  alone  is  now 
divided  into  work  done  by  "cutters"  and  work  done  by 
"spreaders"  (E.  4,  61-62,  65,  67,  85).  All  parties  apparently 
agree  that  the  cutters  and  spreaders  are  properly  included  in 
a  single  unit. 


girls  and  patternmaker  and  expressly  conceded  that 
a  imit  confined  to  spreaders  and  cntters  would  be 
appropriate,  although  still  contending  that  the  Los 
Angeles  cutters  should  be  included  in  the  unit  (R. 
20).    At     the     hearing    the     following    facts    were 

established : 

Respondent  is  engaged  at  San  Fernando  and  at  Los 
Angeles  in  the  production  of  sports  shirts  (R.  53). 
The  two  plants  are  25  miles  apart,  and  there  has  been 
no  interchange  of  employees  between  the  two  plants 
(R.  73,  24-25).  The  Los  Angeles  plant  houses  the 
Company's  principal  ofBce  and  showroom,  and  books 
and  payi'oll  records  are  kept  there  (R.  53,  59,  79). 
In  addition,  the  primary  designing  of  the  garments 
is  done  in  the  Los  Angeles  plant,  which  is  also  used 
for  the  production  of  samples  (R.  54,  57,  77).  After 
the  designing  is  completed,  the  production  of  the  gar- 
ments is  shifted  to  San  Fernando,  where  the  spread- 
ing, cutting,  and  sewing  operations  are  performed 
(R.  54,  62-63,  68,  72).  The  finished  goods  are  then 
returned  to  the  Los  Angeles  plant  where  they  are 
pressed,  folded,  boxed,  and  shipped  (R.  57,  72,  76). 
Among  the  employees  at  the  Los  Angeles  plant  are 
two  cutters  in  the  design  department,  who  cut  samples 
and  also  cut  "trim"  (such  as  collars)  which  is  then 
shipped  to  San  Fernando  to  be  incorporated  in  the 
finished  garment  (R.  55-56,  61,  78-79).  All  other 
cutting  and  spreading  operations  are  performed  at 
San  Fernando  (R.  78-79,  25). 

The  Company  president,  Henry  Amber,  is  in  gen- 
eral charge  at  Los  Angeles,  where  he  does  the  design- 
ing  for  the   Company    (R.   55,   57).     The   Company 


vice-president,  Edward  Moss,  is  in  general  charge  at 
San  Fernando  and  spends  50  hours  a  week  there,  but 
testified  that  he  also  supervises  the  cutters  at  Los 
Angeles  (R.  55,  56).  The  Los  Angeles  plant  has  ap- 
proximately 25  employees;  San  Fernando  employs 
approximately  100   (R.  55-59,  69,  74,  76,  65). 

On  the  foregoing  facts  the  Board  found  that  a  unit 
limited  to  the  cutters  and  spreaders  at  the  San  Fer- 
nando plant  was  appropriate  (R.  8-11).  Li  excluding 
the  Los  Angeles  employees  the  Board  stated  that  it  re- 
lied particularly  on  "the  geographical  separation  of 
the  two  plants,  their  different  fmictions,  the  lack  of 
employee  interchange  and  bargaining  history,  and  the 
fact  that  no  labor  organization  cuiTently  seeks  to 
represent  employees  at  both  plants"  (R.  9). 

Iq  accordance  with  the  Board's  decision,  an  election 
was  held  among  the  employees  in  the  miit  fomid  ap- 
propriate, and  a  majority  voted  for  the  Union.  The 
Board  accordingly  certified  the  Union  as  the  bargain- 
ing representative  of  these  employees.     (R.  25-26.) 

B.  The  unfair  labor  practice  proceeding 

Respondent,  continuing  to  challenge  the  appropri- 
ateness of  the  bargaining  unit  determined  by  the 
Board,  refused  to  bargain  with  the  Union  upon  the 
later's  request  (R.  89-91).  The  Union  promptly  filed 
a  charge  with  the  Board,  a  complaint  issued,  and  the 
case  went  to  hearing  before  a  Trial  Examiner  (R. 
32-33,  86). 

At  the  hearing  counsel  for  the  Company  sought  to 
introduce  evidence  that  the  Board  had  erred  in  deter- 
mining that  a  unit  confined  to  the  San  Fernando  cut- 
ters and  spreaders  was  appropriate  (R.  94-95).     In 
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pai-ticular,  respondent  sought  to  establish  that  both 
before  and  after  the  filing  of  the  representation  peti- 
tion the  Union  was  seeking  to  organize  the  other  em- 
ployees of  the  Company  at  both  plants  (R.  95,  98- 
100).  Respondent  also  proposed  to  offer  evidence  to 
show  that  the  Board  erred  in  referring  to  the  two 
plants  as  performing  "different  functions"  (R.  94, 
104-107).  Counsel  for  respondent  further  stated  that 
"as  to  the  lack  of  employee  interchange,  we  propose 
to  show  evidence  as  to  that"  (R.  95,  107).  In  support 
of  his  allegations,  counsel  for  respondent  offered  in 
evidence  several  exhibits  intended  to  show  that  the 
Union  was  actively  attempting  to  organize  respond- 
ent's employees  at  both  plants,  both  before  and  after 
the  hearing  in  the  representation  case,  and  after  the  is- 
suance of  the  complaint  in  the  unfair  labor  practice 
case  (R.  98-100,  103).  Respondent's  counsel  con- 
tended that  this  evidence  would  establish  that  the  unit 
found  by  the  Board  was  "an  unrealistic  unit  based  uj)- 
on  the  extent  of  organization"  (R.  95).  Finally,  re- 
spondent offered  to  prove  through  the  testimony  of 
Vice-President  Edward  Moss  (who  had  been  the  prin- 
cipal witness  in  the  re})resentation  case)  that  ninety 
percent  of  the  finished  merchandise  includes  "trim" 
cut  in  T^os  Angeles,  that  "trim"  is  often  a  substantial 
part  of  the  garment,  that  the  lack  of  employee  inter- 
change in  cutters  "is  merely  a  happenstance,"  and  that 
Mr.  Gallegos,  one  of  the  Los  Angeles  cutters,  "has 
occasionally  done  some  interchanging"  (R.  105-107). 
The  Trial  Examiner  declined  to  permit  respondent 
to  introduce  the  proffered  testimony  and  exhibits, 
holding  that  the  aj^i^ropriateness  of  the  unit  had  been 
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litigated  in  the  representation  proceedings,  and  that 
a  single  trial  of  the  issue  was  sufficient  (  R.  103,  107). 
Accordingly,  the  Trial  Examiner  found  that  respond- 
ent's refusal  to  bargain  with  the  Union  certified  by 
the  Board  violated  Section  8  (a)  (1)  and  (5)  of  the 
Act  (R.  40). 

The  Board  affirmed  the  rulings  and  conclusion  of 
the  Trial  Examiner  (R.  27-28).  Respondent  con- 
tended before  the  Board  that  some  of  the  evidence  it 
sought  to  adduce  before  the  Trial  Examiner  was 
''newly  discovered,"  and  that  such  evidence,  pertain- 
ing to  alleged  efforts  by  the  Union  to  organize 
employees  in  addition  to  those  included  in  the  appro- 
priate unit,  would  establish  that  such  unit  was  inap- 
propriate imder  Section  9  (c)  (5)  because  it  was 
based  on  the  extent  of  the  Union's  organization.  The 
Board  held,  however,  that  Section  9  (c)  (5)  precluded 
the  Board  only  from  giving  controlling  weight  to  ex- 
tent of  organization,  that  its  unit  determination  was 
supported  by  other  evidence  wholly  unrelated  to  ex- 
tent of  organization,  and  that  the  allegedly  newly  dis- 
covered evidence,  even  if  admitted,  would  not  affect 
the  unit  determination  (R.  27-28,  n.  1). 

The  Board  accordingly  ordered  respondent  to  cease 
and  desist  from  refusing  to  bargain  with  the  Union, 
to  l^argain  with  the  Union  upon  its  request,  and  to 
post  appropriate  notices  (R.  28-32). 

AEGUMENT 

The  Board's  unit  determination  was  not  arbitrary  or 
capricious 

Respondent,  conceding  that  it  refused  to  bargain 
with  the  Union  certified  by  the  Board,  attacks  the 


validity  of  the  certification,  claiming  that  the  unit 
determined  by  the  Board  was  not  appropriate.  Un- 
der settled  law  the  Board's  unit  determinations  are 
binding  unless  they  are  in  excess  of  the  Board's  stat- 
utory authority  or  are  arbitrary  and  capricious. 
Foreman  d  Clark,  Inc.  v.  N.  L.  R.  B.,  215  F.  2d  396, 
405-406  and  cases  cited  in  n.  7  (C.  A.  9),  certiorari 
denied,  348  U.  S.  887.  We  show  below  that  the 
Board's  determination  that  the  San  Fernando  cutters 
and  spreaders  constituted  an  appropriate  unit  was 
a  reasonable  exercise  of  the  Board's  statutory  discre- 
tion and  was  not  arbitrary  or  capricious. 

A.  The  Board  acted  reasonably  and  not  arbitrarily  in  confining  the  unit 
to  cutters  and  spreaders 

Insofar  as  the  unit  was  confined  to  cutters  and 
spreaders  and  exckided  other  employees,  respondent 
itself  is  on  record  as  conceding  that  such  a  unit  is 
appropriate.  In  a  motion  for  reconsideration  filed 
with  the  Board,  respondent,  while  urging  that  the 
Los  Angeles  cutter  and  spreader  be  included  in  the 
unit,  stated  that  ''The  employer  *  *  *  agrees  that  if 
that  is  done  the  miit  then  so  designated  will  in  fact 
constitute  an  appropriate  unit  *  "^  *"  (R.  20).  The 
Board  in  a  series  of  cases  has  spelled  out  its  reasons 
for  liolding  that  cutters  and  spreaders  enjoy  a  com- 
munity of  interests  different  from  those  of  other  em- 
ployees which  justifies  the  inclusion  of  cutters  and 
spreaders  in  a  separate  unit.  Little  Champ  Manu- 
facturers, Inc.,  104  NLRB  985,  990;  RothschUd-Kauf- 
man  Co.,  98  NLRi3  353;  Sir  James,  Inc.,  97  NLRB 
1572.  These  considerations,  as  well  as  respondent's 
express  concession,  establish  that  a  unit  confined  to 
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cutters  and  spreaders  is  appropriate.  Cf.  May  Dept. 
Stores  V.  N.  L.  R.  B.,  326  U.  S.  376,  379-380;  Mueller 
Brass  Co.  v.  A^  L.  R.  B.,  180  F.  2d  402,  404-405 
(C  A.  D.  C). 

Respondent's  "newly  discovered  evidence"  that  the 
Union  was  seeking  to  organize  other  employees  in 
addition  to  cutters  and  spreaders  does  not  render  the 
unit  inappropriate.  The  most  that  can  be  said  for 
such  evidence  is  that  it  shows  some  larger  unit  might 
also  be  appropriate,  and  that  the  Union  (not  the 
Board)  was  influenced  by  the  extent  of  organization 
in  seeking  the  smaller  unit.  Both  of  these  conten- 
tions are  laid  to  rest  by  this  Court's  decision  in  the 
Foreman  case,  supra,  215  F.  2d  at  405-407;  see  also 
(as  to  larger  unit)  Mueller  Brass,  supra,  180  F.  2d 
at  405;  Harris  Langenberg  Hat  Co.  v.  N.  L.  R.  B., 
216  F.  2d  146  (C.  A.  8)  ;  and  (as  to  "extent  of  organ- 
ization") Harris  Langevherg,  supra,  216  F.  2d  at 
148-149;  Westinghouse  Electric  Corp.  v.  N.  L.  R.  B., 
236  F.  2d  939,  943  (C.  A.  3)  ;  N.  L.  R.  B.  v.  Morgan- 
ton  Hosiery  Co.,  241  F.  2d  913  (C.  A.  4). 

B.  The  Board  acted  reasonably  and  not  arbitrarily  in  confining  the  unit 
to  cutters  and  spreaders  at  San  Fernando,  excluding  those  employed  at 
Los  Angeles 

The  Board  carefully  considered  resj^ondent's  con- 
tention that  the  Los  Angeles  cutter  and  spreader 
should  be  included  in  the  unit  along  with  the  San  Fer- 
nando employees  (R.  8-10).  In  rejecting  this  con- 
tention in  the  representation  proceeding  the  Board 
stated  that  it  relied  "upon  the  entire  record"  and 
"particularly  *  *  *  the  geographical  separation  of 
the  two  plants,  their  different  functions,  the  lack  of 


employee  interchange  and  bargaining  history,  and  the 
fact  that  no  labor  organization  currently  seeks  to  rep- 
resent employees  at  both  plants  *  *  *  (R.  9). 

The  fact  that  the  two  plants  are  25  miles  apart  is 
of  itself  a  factor  showing  that  the  Board's  determina- 
tion is  reasonable  and  not  arbitrary.  Indeed,  among 
the  miits  the  Board  is  expressly  authorized  to  find 
are  a  "plant  unit,  or  subdi\ision  thereof ' '  (  Section  9(b), 
infra,  p.  16).  Respondent's  contention  here  is  sub- 
stantially identical  to  that  rejected  by  the  Eighth  Cir- 
cuit in  the  Harris  Langenherg  case,  supra,  216  F.  2d 
at  147-148.  There,  as  here,  the  employer  showed  ''an 
interchange  of  manufacturing  operations  between 
phints,  but  no  sul)stantial  interchange  of  workers"  and 
complained  that  "geographical  considerations"  alone 
did  not  justify  limiting  the  bargaining  unit  to  a  single 
plant.  The  Court,  however,  sustained  the  Board's 
determination  limiting  the  unit  to  a  single  plant.  See 
also  N.  L.  R.  B.  v.  Smith,  209  F.  2d  905,  907  (C.  A. 
9)  ;  N.  L.  R.  B.  v.  Norfolk  Southern  Bus  Corp,  159 
F.  2d  516,  519  (C.  A.  4),  certiorari  denied,  330  U.  S. 
814;  X.  L.  R.  B.  v.  Stanolind  Oil  Co.,  208  F.  2d  239, 
242  (C.A.  10). 

In  the  above  cited  cases,  to  be  sure,  the  Board 
found  a  "plant"  unit  to  be  appropriate,  whereas  in 
the  instant  case  it  limited  the  unit  to  the  cutters  and 
spreaders  in  the  San  Fernando  plant.  Under  respond- 
ent's reasoning,  however,  even  if  the  Board  had  found 
a  plant-wide  unit  appropriate  at  San  Fernando,  the 
Los  Angeles  cutters  and  spreaders  would  have  been 
wrongfully  excluded.     Such  reasoning,  we  submit,  is 
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fallacious  in  that  it  overlooks  the  fact  that  both  the 
statute  and  the  judicial  authorities  recognize  that  geo- 
graphical considerations  will  justify  exclusion  from  a 
bargaining  unit. 

The  Board  also  adverted  to  the  different  functions 
of  the  two  plants  in  excluding  the  Los  Angeles  people 
from  the  unit.  In  general  terms,  the  San  Fernando 
plant  is  devoted  to  actual  manufacturing  operations, 
and  the  Los  Angeles  plant  is  devoted  to  operations 
which  precede  or  follow  the  manufacturing  (R.  53-54, 
57-58,  76-79).  It  is  true,  as  the  Company  contends, 
that  insofar  as  the  Los  Angeles  cutters  and  spreaders 
cut  "trim",  which  is  sent  to  San  Fernando  for  incor- 
poration in  the  finished  garment,  they  are  engaging 
in  a  manufacturing  operation.  They  are,  however, 
also  engaged  in  other  activities  such  as  cutting  sam- 
ples and  making  patterns,  and  were  referred  to  by  the 
Company  vice-president  (before  the  Board  decision 
highlighting  the  significance  of  the  separate  function) 
as  part  of  the  ''designing"  department  (R.  56-57,  61). 
Respondent  has  sought  to  explain  their  presence  in 
Los  Angeles  rather  than  San  Fernando  as  the  result 
of  space  considerations.  We  respectfully  submit  that 
if  these  two  employees  were  really  an  integral  part 
of  the  San  Fernando  production  operation,  and  not 
essential  to  different  functions  performed  at  Los  An- 
geles, respondent  would  in  all  probability  have  found 
space  for  them  in  San  Fernando  to  obviate  the  neces- 
sity of  shipping  "trim"  between  the  two  plants. 

The  Jack  of  employee  interchange  between  the  two 
plants  is  a  further  consideration  supporting  the 
Board's  determination.     See  A^.  L.  R.  B.  v.  Smythe, 
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212  F.  2d  664,  666  (C.  A.  5)  ;  N.  L.  R.  B.  v.  StanoUnd 
Oil  &  Gas  Co.,  208  F.  2d  239,  242  (C.  A.  10) ;  see  also 
N.  L.  B.  B.  V.  Smith,  209  F.  2d  905,  907  (C.  A.  9.). 
Finally,  the  lack  of  bargaining  history  and  the  fact 
that  no  labor  organization  currently  sought  to  repre- 
sent the  Los  Angeles  cutter  and  spreader  were  like- 
wise appropriate  for  the  Board  to  consider  in 
excluding  them  from  the  unit.  Cf.  May  case,  supra, 
326  U.  S.  at  379,  380. 

Respondent  contends  that  evidence  which  it  sought 
to  introduce  in  the  unfair  labor  practice  case  {supra, 
pp.  4-5)  would  have  established  that  the  Board 
erred  in  its  determination  to  exclude  the  Los  Angeles 
employees.  We  turn,  therefore,  to  a  consideration  of 
this  proffered  evidence  to  show,  first,  that  it  was  prop- 
erly excluded,  and  second,  that  its  introduction  would 
not  have  affected  the  result  in  this  case. 

C.  The  Board's  procedure   was   valid  and  proper  and  did  not  prejudice 

respondent 

The  law  is  well  settled  that  if  an  issue,  such  as  the 
appropriateness  of  a  unit,  is  litigated  in  a  representa- 
tion proceeding,  the  Board  need  not  permit  it  to  be 
relitigated  in  the  unfair  labor  practice  proceeding;  "a 
single  trial  of  the  issue  was  enough."  Pittsburgh 
Plate  Glass  Co.  v.  N.  L.  R.  B.,  313  U.  S.  146,  162;  see 
also  N.  L.  R.  B.  v.  American  Steel  Buck  Corp.,  227  F. 
2d  927,  929  (C.  A.  2)  ;  A^  L.  R.  B.  v.  Worcester 
Woolen  Mills  Corp.,  170  F.  2d  13,  16  (C.  A.  1),  certi- 
orari denied,  336  U.  S.  903.  Respondent  contends, 
however,  that  the  evidence  it  sought  to  introduce  was 
not  cumulative,  but  was  newly  discovered  and  ma- 
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terial  to  the  issues  and  therefore  not  covered  by  the 
general  rule  quoted  above. 

Insofar  as  respondent's  proffered  evidence  went  to 
the  functions  and  operations  of  the  two  plants,  it  was 
manifestly  not  ''newly  discovered."  Thus,  the  evi- 
dence as  to  the  number  of  finished  garments  which 
carried  "trim"  cut  in  Los  Angeles  was  readily  avail- 
able at  the  time  of  the  representation  case,  and  was 
cumulative  to  evidence  already  in  the  record,  and  to 
the  supplementary  affidavit  already  filed  by  the  same 
witness  respondent  sought  to  examine  in  the  unfair 
labor  practice  case  (R.  78-79,  22).  Respondent  also 
sought  to  introduce  evidence  that  the  lack  of  inter- 
change of  employees  "is  merely  a  happenstance"  and 
that  one  of  the  employees  "has  occasionally  done  some 
interchanging"  (R.  107).  That  the  lack  of  inter- 
change was  "happenstance"  would  not  alter  the  fact, 
relied  on  by  the  Board,  that  interchange  had  not  oc- 
curred. The  one  employee,  Gallegos,  who  is  now 
alleged  to  have  "interchanged,"  was  specifically  identi- 
fied in  the  earlier  proceeding  as  an  employee  who  had 
never  worked  at  San  Fernando  (R.  62,  107).  An  em- 
ployer, once  the  Board  has  indicated  reliance  on  such 
a  factor  in  reaching  a  imit  determination,  should  not 
be  able  by  an  occasional  transfer  of  an  employee,  to 
upset  a  certification  already  issued  and  require  reliti- 
gation of  a  representation  proceeding.  Moreover,  the 
mere  occasional  interchange  of  employees  would  not 
affect  the  Board's  reliance  on  the  actual  absence  of 
free  interchange  of  employees,  as  the  cases  cited  on 
this  point,  pp.  10-11,  supra,  establish. 
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The  only  ''neAvly  discovered,"  non-cumulative  evi- 
dence which  respondent  sought  to  introduce  goes  to 
the  Union's  efforts  to  organize  other  employees.  The 
Board  expressly  passed  on  the  effect  of  this  evidence 
(R.  27-28,  n.  1),  thereby  curing  any  error  in  exclud- 
ing it.  As  we  have  previously  observed  (p.  8),  the 
Union's  efforts  to  organize  other  employees  in  no 
way  affect  the  validity  of  the  unit  determination  or 
suggest  that  the  Board's  determination  was  controlled 
by  '* extent  of  organization."  The  fact  that  the  Union 
sought  to  organize  the  cutters  and  spreaders  at  Los 
Angeles  is  no  more  relevant  than  the  fact  that  the 
Union  sought  to  organize  other  employees  at  San 
Fernando.  Indeed,  assimiing  that  the  Union  suc- 
ceeded in  these  efforts,  there  is  no  reason  to  suppose 
that  either  the  Union  or  the  Board  would  expand  the 
bargaining  imit;  the  newly  organized  employees 
might  well  be  in  a  different  bargaining  unit.  Re- 
spondent would  apparently  have  it  that,  once  a  union 
was  chosen  to  represent  a  part  of  a  plant,  the  union 
must  cease  all  efforts  to  organize  other  employees,  on 
pain  of  losing  its  certification.  Nothing  in  the  stat- 
ute suggests  that  any  such  restriction  should  be  im- 
posed. Insofar  as  respondent  seeks  to  show  that  the 
Union  sought  to  organize  the  Los  Angeles  cutter  and 
spreader  before  the  certification  issued,  this  fact  was 
put  before  the  Board  in  the  prior  proceeding  (R.  24). 
The  Board's  statement  that  '*no  labor  organization 
currently  seeks  to  represent  employees  at  both  plants" 
(R.  9)  refers  to  the  fact  that  no  union  had  filed  a 
petition  with  the  Board  claiming  to  represent  em- 
ployees at  both  plants;  the  Board  is  not  concerned, 


14 

and  is  certainly  not  '^ controlled"  by  organizing  efforts     I 
which  have  not  reached  the  stage  of  a  formal  repre- 
sentation claim. 

CONCLUSION 

In  simi,  we  believe  that  this  case  is  largely  con- 
trolled by  this  Court's  decision  in  the  Foreman  case, 
supra,  215  F.  2d  at  405-408,  sections  4-7  of  the  opin- 
ion. For  the  reasons  there  stated,  as  well  as  for  those 
set  forth  in  this  brief,  we  respectfully  submit  that  a 
decree  should  be  entered  enforcing  the  order  of  the 
Board. 

Jerome  D.  Fentojst, 

General  Counsel, 
Thomas  J.  McDermott, 

Associate  General  Counsel, 
Marcel  Mallet-Prevost, 

Assistant  General  Counsel, 
Frederick  U.  Reel^ 

Attorney, 
National  Labor  Relations  Board, 
October  1958. 


APPENDIX 

The  relevant  provisions  of  the  National  Labor  Re- 
lations Act,  as  amended  (61  Stat.  136,  65  Stat.  601,  29 
U.  S.  C,  Sees.  151,  et  seq.),  are  as  follows: 

UNFAIR  LABOR  PRACTICES 

Sec.  8.  (a)  It  shall  be  an  unfair  labor  practice  for 
an  employer — 

(5)  to  refuse  to  bargain  collectively  with  the 
representatives  of  his  employees,  subject  to  the 
provisions  of  section  9  (a). 

REPRESENTATIVES   AND   ELECTIONS 

Sec.  9.  (a)  Representatives  designated  or  selected 
for  the  purposes  of  collective  bargaining  by  the  ma- 
jority of  the  employees  in  a  imit  appropriate  for  such 
purposes,  shall  be  the  exclusive  representatives  of  all 
the  employees  in  such  unit  for  the  purposes  of  collec- 
tive bargaining  in  respect  to  rates  of  pay,  wages, 
hours  of  employment,  or  other  conditions  of  employ- 
ment: Provided,  That  any  individual  employee  or  a 
group  of  employees  shall  have  the  right  at  any  time  to 
present  grievances  to  their  employer  and  to  have  such 
grievances  adjusted,  without  the  intervention  of  the 
bargaining  representative,  as  long  as  the  adjustment 
is  not  inconsistent  with  the  terms  of  a  collective-bar- 
gaining contract  or  agreement  then  in  effect:  Pro- 
vided further,  That  the  bargaining  representative  has 
been  given  opportunity  to  be  present  at  such  adjust- 
ment. 

(b)  The  Board  shall  decide  in  each  case  whether, 
in  order  to  assure  to  employees  the  fullest  freedom  in 
exercising  the  rights  guaranteed  by  this  Act,  the  unit 

(15) 
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appropriate  for  the  purposes  of  collective  bargaining 
shall  be  the  employer  unit,  craft  unit,  plant  unit,  or 
subdivision  thereof: 

(c)  (5)  In  determining  whether  a  unit  is  appro- 
priate for  the  purposes  specified  in  subsection  (b) 
the  extent  to  which  the  employees  have  organized 
shall  not  be  controlling. 

(d)  Whenever  an  order  of  the  Board  made 
pursuant  to  section  10  (c)  is  based  in  whole  or 
in  part  upon  facts  certified  following  an  investi- 
gation pursuant  to  subsection  (c)  of  this  section 
and  there  is  a  petition  for  the  enforcement  or 
review  of  such  order,  such  certification  and  the 
record  of  such  investigation  shall  be  included  in 
the  transcript  of  the  entire  record  required  to  be 
filed  under  section  10  (e)  or  10  (f),  and  there- 
upon the  decree  of  the  court  enforcing,  modify- 
ing, or  setting  aside  in  whole  or  in  part  the  order 
of  the  Board  shall  be  made  and  entered  upon  the 
pleadings,  testimony,  and  proceedings  set  forth 
in  such  transcript. 
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No.  15952 
IN  THE 


United  States  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


National  Labor  Relations  Board, 

Petitioner, 
vs. 
Moss  Amber  Mfg.  Co., 

Respondent. 


On   Petition    for    Enforcement    of   an    Order   of    the 
National  Labor   Relations   Board. 


RESPONDENT'S  BRIEF. 


Statement  of  the  Case. 

The  Statement  of  the  Case  contained  in  the  Board's 
Brief  fails  to  set  forth  two  facts  which  Respondent  re- 
gards as  important. 

(1)  In  making  its  determination  of  the  appropriate 
bargaining  unit  in  the  representation  case  the  Board  did 
not  consider  as  a  factor  the  extent  of  organization  among 
the  employees  of  Respondent  at  the  San  Fernando  plant. 
[R.  6-12.] 

(2)  At  the  hearing  before  the  Trial  Examiner  in  the 
unfair  labor  practice  case,  Respondent  did  urge  that  the 
evidence  regarding  efforts  of  the  Union  to  organize  all 
production  employees,  not  only  cutters,  at  the  Los  Angeles 
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and  San  Fernando  plants,  both  before  and  after  the  filing 
of  the  petition  and  the  hearing  in  the  representation  case 
was  "newly  discovered"  and  was  not  available  to  Respon- 
dent at  the  time  of  the  representation  hearing.  [R.  100, 
102.]  The  Trial  Examiner  made  no  specific  ruling  upon 
the  fact  that  the  evidence  was  "newly  discovered,"  nor 
did  he  inquire  as  to  why  the  Respondent  did  not  discover 
such  evidence  before  the  representation  hearing.  He 
merely  rejected  all  evidence  proffered  upon  the  ground 
"that  these  were  all  matters  which  were  litigated  or  could 
have  been  litigated,  or  should  have  been  litigated  in  the 
representation  proceeding."  [R.  103.]  In  its  exception 
to  the  report  of  the  Trial  Examiner  filed  with  the  Board, 
Respondent  urged  that  it  was  error  for  the  Trial  Examiner 
to  exclude  this  "newly  discovered"  evidence.    [R,  45-50.] 

The  Evidence  Excluded  and  the  Grounds  for  Such 

Exclusion. 

On  September  5,  1956  the  Union  filed  its  petition  with 
the  Board  seeking  certification  of  the  cutters  employed 
at  Respondent's  San  Fernando  plant.  [R.  3-5.]  There 
were  three  cutters  so  employed — all  males.  [R.  85.] 
There  were  approximately  100  other  production  employees 
at  the  same  plant,  most  of  whom  were  females.  [R  69 
74,   76.] 

The  Respondent  offered  evidence  that  in  August,  1956 
[R.  99;  Resp.  Ex.  3  id.]  before  it  filed  its  petition  for 
3  employees,  the  Union  was  attempting  to  organize  all 
production  employees  at  the  San  Fernando  plant  [R.  99] ; 
that  all  such  employees  were  eligible  for  membership  in 
the  Union  [R.  95,  98],  and  that  this  evidence  was  not 
available  nor  known  to  the  Respondent  at  the  time  of 
the  hearing  on  the  representation  matter.    [R.  100,  102.] 
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Counsel  for  the  General  Counsel  objected  to  the  receipt 
of  such  evidence  upon  the  grounds  that  it  related  to  mat- 
ters which  either  were  or  could  have  been  presented  in  the 
representation  case,  and  further  that  such  evidence  was 
irrlevant,  immaterial  and  would  not  tend  to  prove  any 
of  the  issues.  [R.  102-103.]  The  Trial  Examiner  sus- 
tained the  objection  to  the  receipt  of  such  evidence  upon 
the  ground  that  "these  were  all  matters  which  were 
litigated  or  could  have  been  litigated,  or  should  have  been 
litigated  in  the  representation  proceeding." 

ARGUMENT. 
The  Limitations  on  the  Board's  Discretion  in  Deter- 
mining the  Appropriate  Unit. 

The  Union  is  entitled  under  the  Act  to  bargaining  rights 
only  when  it  has  demonstrated  that  it  represents  a  ma- 
jority of  the  employees  in  an  appropriate  bargaining  unit. 
To  apply  that  principle  to  the  facts  of  this  case — if  the 
appropriate  unit  in  this  case  consists  only  of  cutters,  then 
the  Union  has  only  to  demonstrate  that  it  represents  2 
employees,  whereas  if  the  appropriate  unit  is  found  to  be 
all  production  employees,  the  Union  must  demonstrate  that 
it  represents  51  employees  in  order  to  be  entitled  to 
bargaining  rights.  Thus^  it  is  clear  that  in  any  claimed 
refusal  to  bargain  under  the  Act,  the  determination  of 
the  appropriate  bargaining  unit  is  of  paramount  im- 
portance. 

The  National  Labor  Relations  Board  is  the  agency 
designated  to  determine  the  appropriate  bargaining  unit. 
Prior  to  1947  the  Board  enjoyed  practically  unlimited  dis- 
cretion in  determining  what  constitutes  an  appropriate 
unit.  In  some  cases  the  determination  was  based  upon 
the   extent   to   which   the   employees    had   organized,    the 
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result  being  that  the  union  involved  became  entitled  to 
bargaining  rights  for  a  small  part  of  the  employees,  or 
for  a  department  of  a  plant,  instead  of  the  entire  plant. 
This  Congress  found  to  be  undesirable.  In  1947  it  placed 
a  limitation  upon  the  discretion  of  the  Board  in  this  regard, 
amended  the  Act  by  adding  Section  9(c)(5)  (set  out  in 
Appendix  to  Board's  Br.  p.  16)  which  specifies  that  the 
extent  to  which  the  employees  have  organized  shall  not 
be  controlling  in  the  determination  of  the  appropriate  unit. 
The  reasons  advanced  by  the  House  of  Representatives  for 
adopting  the  amendment  are  as  follows : 

''Section  9(f)  (3)'  strikes  at  a  practice  of  the  Board 
by  which  it  has  set  up  as  units  appropriate  for 
bargaining  whatever  group  or  groups  the  petitioning 
union  has  organized  at  the  time.  Sometimes,  but 
not  always,  the  Board  pretends  to  find  reasons  other 
than  the  extent  to  which  the  employees  have  organ- 
ized as  ground  for  holding  such  units  to  be  appro- 
priate {Matter  of  New  England  Spun  Silk  Co.,  11 
N.  L.  R.  B.  852  (1939)  ;  Matter  of  Botany  Worsted 
Mills,  27  N.  L.  R.  B.  687  (1940).  While  the  Board 
may  take  into  consideration  the  extent  to  which  em- 
ployees have  organized,  this  evidence  should  have  little 
weight,  and,  as  section  9  (f)(3)  provides,  is  not  to 
be  controlling. 

"The  act  still  leaves  the  new  Board  wide  discretion 
in  setting  up  bargaining  units."  (House  Report,  245, 
80th  Cong.,  pp.  37-38.) 


^Section  9(c)(5)  derives  from  the  House  bill,  where  it  was  in- 
cluded as  Section  9(f)(3). 
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The  Limitation  Upon  the  Board's  Discretion  Relative 
to  the  Appropriate  Unit  Was  Disregarded  in  the 
Present  Case. 

It  is  Respondent's  contention  that  in  this  case  the 
Congressional  Hmitation  upon  the  Board's  discretion  was 
disregarded  and  a  unit  found  to  be  appropriate  in  which 
the  controlHng  factor  was  the  extent  to  which  the  em- 
ployees had  organized.  The  Union  filed  a  petition  for  a 
unit  containing  3  employees  at  the  same  time  when  it  was 
attempting  to  organize  the  other  97  in  the  same  plant. 
The  Union  certainly  knew  of  its  own  organizing  efforts, 
the  Respondent  did  not.  The  Board  is  charged  with  the 
duty  of  investigating  any  claim  that  a  question  of  repre- 
sentation exists,^  and  its  investigation  should  have  re- 
vealed the  above  facts.  A  representation  hearing  is  not 
an  adversary  proceeding  but  merely  part  of  the  Board's 
investigation.^  Why  would  a  Union  which  takes  as  mem- 
bers all  employees  in  a  plant  merely  ask  to  represent  3, 
instead  of  100,  if  it  was  not  proceeding  on  the  extent  to 
which  it  had  organized  the  employees.  The  Board,  expert 
body  that  it  is,  cannot  close  its  eyes  to  these  facts.  If 
the  Union  failed  to  disclose  its  efforts  to  organize  all 
employees,  that  still  does  not  excuse  the  Board  from 
making  a  thorough  investigation.  If  the  Union  follows  its 
present  procedure  we  can  expect  the  filing  of  separate 
petitions  for  any  other  group  which  it  happens  to  have 
organized,  with  a  resultant  disregard  of  the  Congressional 
intent  to  prevent  piece-meal  organization  of  an  employer 
such  as  Respondent,  and  added  inconvenience,  expense  and 
duplication  of  effort  by  employer  and  Board. 


^See  Appendix. 

^Southern  S.  S.  Co.  v.  NLRB,  120  F.  2d  505. 


The  Exclusion  of  the  Proffered  Evidence  Constitutes 
Prejudicial  Error. 

The  General  Counsel's  objection  that  the  excluded  evi- 
dence proffered  by  Respondent  was  not  material  to  the 
issue  of  the  appropriate  unit  is  not  well  taken.  One  of 
the  factors  which  the  Board  considered  in  some  of  the 
cases  decided  prior  to  the  adoption  of  Section  9(c)(5) 
in  determining  the  appropriate  unit  was  the  Union's  efforts 
to  organize  other  employees  of  the  same  employer. 
{Vickers,  Inc.,  60  N.  L.  R.  B.  969;  Charles  H.  Bacon 
&  Co.,  53  N.  L.  R.  B.  296.) 

Since  evidence  of  the  Union's  organizing  efforts  among 
employees  other  than  cutters  was  not  known  to  the  Re- 
spondent at  the  time  of  the  representation  hearing  the 
Respondent  could  not  have  introduced  it  at  that  time.   The 
Trial   Examiner   did  not   specifically   rule   upon  the   fact 
that  the  evidence  being  excluded  was  newly  discovered.' 
His  was  a  sweeping  ruling  which  treated  evidence  which 
was  known  to  the  Respondent  at  the  time  of  the  repre- 
sentation hearing  the  same  as  the  newly  discovered  evi- 
dence.   In   support   of   his   ruling  he   cited   several   cases 
[R.  38]   none  of  which  is  authority  for  the  ruling  that 
newly  discovered  evidence  may  not  be  considered  under 
appropriate   circumstances.     In   Allis-Chalmers    Mfg.    v. 
N.  L.  R.  B.,  162  F.  2d  435,  one  of  the  cases  so  cited 
the  court  said  in  upholding  the  exclusion  of  certain  testi- 
mony:   "There  was  no  claim  that  the  testimony  thus  pro- 
posed to  be  introduced  was  newly  discovered  testimony  not 
available  or  known  to  petitioner  at  the  time  of  the  repre- 
sentation hearing,"  and  in  Pittsburgh  Plate  Glass  Co.  v. 
N.  L.  R.  B.,  313  U.  S.  146,  the  following  appears: 

"With  respect  to  item  (3),  the  distinct  interests  of 
the  Crystal  City  employees,  the  Board  ruled  that  in 
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the  unit  proceeding  the  Company  and  the  Crystal 
City  Union  were  given  full  opportunity  to  present  such 
evidence,  and  in  th-e  present  proceeding  neither  of 
thetn  Jiad  indicated  tliat  the  proof  sought  to  he  ad- 
mitted related  to  evidence  unavailable  at,  discovered 
since,  or  not  introduced  in,  the  unit  hearing. 

"If  the  Company  or  the  Crystal  City  Union  desired 
to  relitigate  this  issue,  it  was  up  to  them  to  indicate 
in  some  way  that  the  evidence  they  wished  to  offer 
was  more  than  cumulative.  Nothing  more  appearing, 
a  single  trial  of  the  issue  was  enough."  (Emphasis 
added.) 

Respondent  did  make  the  claim  that  the  evidence  was 
newly  discovered.    [R.   100,   102.] 

The  characterization  of  the  proffer  of  such  evidence  as 
an  attempt  to  relitigate  an  issue  appears  to  be  of  ques- 
tionable accuracy  in  view  of  the  non-adversary  character 
of  representation  proceedings. 

The  customary  inquiry  made  by  a  court  in  considering 
whether  newly  discovered  evidence  should  be  received  is 
whether  the  one  offering  it  failed  to  exercise  reasonable 
diligence  in  not  presenting  such  evidence  on  an  earlier 
occasion.  The  General  Counsel  did  not  contend  that  the 
Respondent  had  not  exercised  reasonable  diligence  in  this 
regard,  and  the  Trial  Examiner  did  not  base  his  ruling 
thereon,  nor  did  he  make  any  inquiry  in  regard  thereto. 
The  reason  is  obvious.  Any  questioning  by  Respondent  of 
its  employees  concerning  their  organizing  activities,  or 
surveillance  of  such  activities  would  be  in  violation  of 
the  Act.  Diligence  on  Respondent's  part  in  this  regard 
would  have  only  led  to  the  filing  of  other  charges  of 
unfair  labor  practices.    On  the  other  hand  the  Union  was 
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well  aware  of  its  organizing  efforts  among  Respondent's 
employees,  other  than  cutters  and  such  efforts  should  have 
been   uncovered   by   the   Board   in   its   investigation.     As 
pointed  out  above  such  evidence  is  material  to  the  deter- 
mination of  the  appropriate  unit,  particularly  in  view  of 
the  noted  limitation  on  the  Board's  discretion.   The  reason 
why  such  organizing  efforts  by  the  Union  was  not  con- 
sidered at  the  earlier  hearing  was   due  to   the   Union's 
failure  to  make  disclosure  of  such  facts  and  the  Board's, 
not  the  Respondent's  lack  of  diligence  in  discovering  it. 
In  its  decision  the  Board  neither  upheld  nor  overruled 
the  Trial  Examiner  in  his  exclusion  of  the  evidence  rela- 
tive to  the  organizing  efforts  of  the  Union.    [R.  27-28.] 
It  held  that  the  exclusion,   even   if  erroneous,   was   not 
prejudicial    because    its    determination    of    the    unit    was 
supported  by  clear  and  decisive  evidence  wholly  unrelated 
to  extent  of  organization.    That  evidence  it  summarized 
in  its  decision  in  the  representation  case  as  follows: 

''Upon  the  entire  record  herein,  and  particularly 
in  view  of  the  geographical  separation  of  the  2  plants 
their  different  functions,  the  lack  of  employee  inter- 
change and  bargaining  history,  and  the  fact  that  no 
labor  organization  currently  seeks  to  represent  em- 
ployees at  both  plants,  we  find  that  a  unit  of  employ- 
ees limited  to  the  San  Fernando  plant  is  appropriate  " 
[R.  9.] 

It  is  respectfully  submitted  that  such  findings  when 
viewed  against  the  background  of  the  Union's  organizing 
efforts  among  other  than  cutters  at  the  San  Fernando 
plant  are  wholly  unrelated  to  the  true  and  existing 
situation. 

In  view  of  the  foregoing  Respondent  contends  that  it 
was  prejudicial  error   for   the   Trial   Examiner   and   the 


Board  to  exclude  the  evidence  described  above.  Such  evi- 
dence was  material  to  the  issue  of  the  appropriate  unit 
under  the  Board's  own  decisions.  The  Respondent  was 
not  guilty  of  lack  of  diligence  in  discovering  such  evi- 
dence— the  fault  lying  with  the  Union  and  the  Board 
itself.  The  failure  to  consider  such  evidence  results  in  a 
decision  which  is  contrary  to  the  provisions  of  the  Act, 
and  the  exclusion  thereof  is  a  denial  of  due  process  to 
the  Respondent. 

Conclusion. 

The  Board  has  failed  to  show  that  the  Respondent 
was  guilty  of  a  refusal  to  bargain  within  the  meaning 
of  the  Act,  or  of  any  other  violation  of  the  Act,  and  it 
is  therefore  respectfully  submitted  that  the  petition  for 
enforcement  should  be  denied. 

Frank  A.  Mouritsen, 

Attorney  for  Respondent. 
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In  the  United  States  District  Court  in  and  for  the 
Southern  District  of  California,  Southern  Division 

No.  26877-SD 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 
vs. 

CARLIN  CONSTANTINE  VENUS, 

Defendant. 

July,  1957,  Grand  Jury — Southern  Division 

INDICTMENT 

(U.S.C.,   Title  50,   App.,    Sec.   462- ( a)  ;   Universal 
Military  Training  and  Service  Act.) 

The  Grand  Jury  charges: 

Defendant  Carlin  Constantine  Venus,  a  male  per- 
son within  the  class  made  subject  to  selective  service 
under  the  Universal  Military  Training  and  Service 
Act,  registered  as  required  by  said  act  and  the  regu- 
lations promulgated  thereunder  and  thereafter  be- 
came a  registrant  of  Local  Board  No.  140,  said 
board  being  then  and  there  duly  created  and  acting, 
under  the  Selective  Service  System  established  by 
said  act,  in  San  Diego  County,  California,  in  the 
Southern  Division  of  the  Southern  District  of  Cali- 
fornia; pursuant  to  said  act  and  the  regulations 
7)romulgated  thereunder,  the  defendant  was  classi- 
fied in  Class  1-A  and  was  notified  of  said  classi- 
fication and  a  notice  and  order  by  said  board  was 
duly  given  to  him  to  report  for  induction  into  the 
armed  forces  of  the  United  States  of  America  on 
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November  8,  1955,  in  San  Diego  County,  California, 
in  the  division  and  district  aforesaid;  and  [2*]  at 
said  time  and  place  the  defendant  did  knowingly 
fail  and  neglect  to  perform  a  duty  required  of  him 
under  said  act  and  the  regulations  promulgated 
thereunder  in  that  he  then  and  there  knowingly 
failed  and  neglected  to  report  for  induction  into  the 
armed  forces  of  the  United  States  as  so  notified  and 
ordered  to  do. 

A  True  Bill. 

/s/  CHARLES  G.  ARNOLD, 
Foreman. 

/s/  LAUGHLIN  E.  WATERS, 
United  States  Attorney. 

[Endorsed]:     Filed  August  8,  1957.  [3] 


[Title  of  District  Court  and  Cause.] 

GOVERNMENT'S  REQUESTED  INSTRUC- 
TIONS TO  THE  JURY 

Instruction  No.  1 

The  Indictment  charges  that  defendant  Carlin 
Constantine  Venus,  a  male  person  within  the  class 
made  subject  to  selective  service  under  the  Uni- 
versal Military  Training  and  Service  Act,  registered 
as  required  by  said  act  and  the  regulations  promul- 
gated thereunder  and  thereafter  became  a  registrant 
of  Local  Board  No.  140,  said  board  being  then  and 

*Page  numbering  appearing  at  foot  of  page  of  original  Certified 
Transcript  of  Record. 
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there  duly  created  and  acting,  under  the  Selective 
Service  System  established  by  said  act,  in  San  Diego 
County,  California,  in  the  Southern  Division  of  the 
Southern  District  of  California;  pursuant  to  said 
act  and  the  regulations  promulgated  thereunder,  the 
defendant  was  classified  in  Class  1-A  and  was  noti- 
fied of  said  classification  and  a  notice  and  order  by 
said  board  was  duly  given  to  him  to  report  for  in- 
duction into  the  armed  forces  of  the  United  States 
of  America  on  November  8,  1955,  in  San  Diego 
Coimty,  California,  in  the  division  and  district 
aforesaid ;  and  at  said  time  and  place  the  defendant 
did  knowingly  fail  and  neglect  to  perform  a  duty 
required  of  him  under  said  act  and  the  regulations 
promulgated  thereunder  in  that  he  then  and  there 
knowingly  failed  and  neglected  to  report  for  induc- 
tion into  the  armed  forces  of  the  United  States  as 
so  notified  and  ordered  to  do.  [5] 

Instruction  No.  2 

The  Indictment  in  this  case  is  brought  under  the 
Universal  Military  Training  and  Service  Act,  which 
provides  in  pertinent  part  as  follows: 

"Any  person  who  *  *  *  knowingly  *  *  *  evades 
or  refuses  *  *  *  service  in  the  armed  forces  *  *  * 
or  who  in  any  manner  shall  knowingly  fail  or 
neglect  or  refuse  to  perform  any  duty  required 
by  him  under  this  (Universal  Military  Training 
and  Service  Act)  or  rules  or  regulations  *  *  * 
made  pursuant  to  this  (Universal  Military 
Training  and  Service  Act)  *  *  *  shall  *  *  *  be 
punished,"  as  provided  by  law.  [6] 
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Instruction  No.  3 

The  Universal  Military  Training  and  Service  Act, 
portions  of  which  I  have  previously  read  to  you, 
was  passed  by  the  Congress  of  the  United  States 
pursuant  to  authority  given  to  the  Congress  by  the 
Constitution  to  provide  for  the  defense  of  the  na- 
tion. You  are  not  here  concerned  with  the  wisdom 
or  unwisdom  of  this  statute.  It  is  the  duly  promul- 
gated law  of  the  land  and  you  must  be  governed  by 
its  mandate  in  the  consideration  of  the  evidence  and 
in  the  determination  of  this  case. 

To  l3etter  understand  this  law,  I  shall  summarize 
some  of  its  provisions  for  you. 

The  law  provides  that  it  shall  be  the  duty  of  every 
male  citizen  of  the  United  States  who  is  between  the 
ages  of  18  and  26,  on  the  day  or  days  fixed  for  reg- 
istration, to  present  himself  or  submit  himself  to 
registration. 

The  President  is  authorized  to  select  and  induct 
into  the  armed  forces  of  the  United  States  for  train- 
ing and  service  those  registrants  who  have  been  se- 
lected in  an  impartial  manner  under  such  rules  and 
regulations  as  the  President  may  prescribe. 

The  Act  further  authorizes  the  President  to  pre- 
scribe the  necessary  rules  and  regulations  to  carry 
out  the  ]3rovisions  of  the  Act,  and  to  establish  Se- 
lective Service  civilian  boards,  including  local 
boards  and  appeal  boards.  The  local  boards,  under 
the  terms  of  the  Act,  have  power  to  hear  and  deter- 
mine all  questions  or  claims  with  respect  to  indue- 
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tion  in  or  exemption  or  deferment  from  training 
and  service,  and  the  decisions  of  such  local  boards 
are  final,  except  where  an  appeal  is  authorized  in 
accordance  with  such  rules  and  regulations  as  the 
President  may  prescribe. 

If  any  registrant  is  dissatisfied  with  Ms  classifica- 
tion by  his  local  board,  or  if  his  claim  for  exemption 
from  service  is  denied  by  such  local  board,  he  then 
may  appeal  to  his  appropriate  [7]  appeal  board 
within  a  fixed  time  prescribed  by  the  Selective  Serv- 
ice Regulations  and  may  appeal  from  each  new 
classification  or  reclassification  by  the  appeal  board. 

You  are  not  here  sitting  as  a  court  of  appeal  to 
determine  whether  the  local  board  was  correct  in  its 
determination  of  the  classification  of  the  defendant. 
The  local  board's  action  is  final  and  you  are  bound 
to  accept  the  classification  given  to  the  defendant. 
You  are  to  determine  from  the  action  of  the  local 
board  and  all  the  other  evidence  in  the  case  whether 
there  was  a  refusal  on  the  part  of  the  defendant  to 
do  what  the  law  required,  viz.,  to  report  for  induc- 
tion into  the  military  service  pursuant  to  the  lawful 
order  of  the  local  board,  and  whether,  if  you  find 
beyond  a  reasonable  doubt  that  there  was  such  a 
refusal,  the  defendant  did  so  refuse  knowingly.  [8] 

Instruction  No.  3-A 

You  are  instructed  that  the  classification  1-A 
means  that  a  registrant  is  available  for  military 
service. 

(32  C.F.R.  1622.2)   [9] 
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Instruction  No.  4  [■ 

You  are  instructed  that  in  order  to  find  the  de- 
fendant guilty  as  charged  in  the  Indictment,  you 
must  find  that: 

(1)  The  defendant  on  or  about  November  8, 
1955,  was  a  registrant  of  Local  Board  No.  140  in 
San  Diego  County,  California. 

(2)  That  at  such  time  in  such  place,  the  defend- 
ant was  classified  in  Class  1-A  by  said  Board. 

(3)  That  the  defendant  was  ordered  by  said 
Board  to  report  for  induction  into  the  armed  forces 
of  the  United  States  on  November  8,  1955,  in  San 
Diego  Coimty,  California. 

(4)  That  the  defendant  did  on  such  date,  and  at 
all  times  thereafter,  knowingly  fail  to  report  for 
induction.  [10] 

Instruction  No.  5 

The  word  "knowingly"  as  used  in  the  Indictment 
can  be  taken  only  as  meaning  deliberately  and  with 
knowledge  and  not  something  which  is  merely  care- 
less or  negligent  or  inadvertent. 

(Browder  v.  United  States — 
312  U.S.  335  (p.  341))  [11]  M 

Instruction  No.  6 

Evidence  has  been  offered  by  the  defendant  to  the 
effect  that  he  never  received  the  Order  to  Report 
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for  Induction.  You  are  instructed  that  the  Selective 
Service  Regulations  which  are  passed  pursuant  to 
law  provide  that  "*  *  *  the  mailing  of  any  order, 
notice,  or  blank  form  b}^  the  local  board  to  a  reg- 
istrant at  the  address  last  reported  by  him  to  the 
local  board  shall  constitute  notice  to  him  of  the  con- 
tents of  the  communication,  whether  he  actually 
receives  it  or  not." 

(32  C.F.R.  1641.3)  [12] 

Instruction  No.  7 

You  will  note  that  the  Indictment  charges  the 
defendant  failed  to  report  for  induction  into  the 
armed  forces  of  the  United  States  on  November  8, 
1955. 

The  Selective  Service  Regulations  which  are 
passed  pursuant  to  law  provide  that  ''When  it  be- 
comes the  duty  of  a  registrant  *  *  *  to  i)erform  an 
act  *  *  *  the  duty  or  obligation  shall  be  a  continuing 
duty  or  obligation  from  day  to  day  and  the  failure 
to  properly  perform  the  act  *  *  *  shall  in  no  way 
operate  as  a  waiver  of  that  continuing  duty." 

In  this  connection,  if  you  find  that  the  defendant 
knowingly  failed  to  report  for  induction  at  any  time 
between  November  8,  1955,  and  August  8,  1957,  the 
date  of  the  return  of  the  Indictment,  you  may  find 
him  guilty  of  the  offense  as  charged. 

(32  C.F.R.  1642.2) 
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(Silverman  v.  U.S. 
220  F  2  36  CA  8  (1955)) 

LAUGHLIN  E.  WATERS, 

United  States  Attorney ; 

/s/  JOHN  K.  DUNCAN, 

Assistant  U.  S.  Attorney. 

[Endorsed] :    Filed  November  14,  1957.  [13] 


[Title  of  District  Court  and  Cause.] 

JURY  INSTRUCTIONS 

Comes  now  the  defendant,  Carlin  Constantine 
Venus,  and  respectfully  submits  the  attached  Jury 
Instructions  and  requests  that  the  Court  give  the 
same.  [14] 

Defendant's  No.  12 

Before  there  arises  a  presumption  of  fact  that  the 
addressee  of  a  letter  has  received  it,  it  must  first  be 
proved  that  it  was  properly  addressed,  but  no  such 
presumption  arises  unless  it  appears  that  the  person 
to  whom  sent  resided  at  the  place  to  which  it  was 
mailed. 

Kansas  City  Life  Ins.  Co.  v.  Cox, 
104  F  2d  321 

Leahy  v.  U.  S., 
15  F  2d  949  [27] 
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Defendant's  No.  13 

The  presumption  of  receipt  from  mailing  cannot 
be  based  upon  the  presiunption,  unsupported  by  di- 
rect evidence,  that  a  public  officer  performed  his  or 
her  duty  in  mailing  a  notice. 

Gregory  v.  Kirkman  Consol.  Indep.  School 
Dist., 
186  Iowa  914,  173  N.W.  243  [28] 

Defendant's  No.  14 

Where  the  fact  of  notice  is  made  by  statute  to 
rest  on  the  presumption  that  a  letter  mailed  was 
received,  there  must  be  clear  proof  of  the  mailing. 

U.  S.  V.  Rice, 
281  F  326  [29] 

Defendant's  No.  15 

To  establish  mailing  of  a  letter  containing  a  no- 
tice, in  the  absence  of  direct  evidence,  there  must  be 
'  proof  of  an  invariable  custom  or  usage  in  an  office 
I  of  depositing  mail  in  a  certain  receptacle,  that  the 
letter  in  question  was  deposited  in  such  receptacle 
and,  in  addition,  there  must  be  testimony  of  the  em- 
ployee whose  duty  it  was  to  deposit  the  mail  in  the 
post  office  that  he  or  she  either  actually  deposited 
that  mail  in  the  post  office  or  that  it  was  his  or  her 
invariable  custom  to  deposit  every  letter  in  the 
usual  receptacle. 

U.  S.  V.  Rice, 
281  F.  326  [30] 
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Defendant's  No.  16 

Where  a  party  has  abandoned  the  address  to 
which  a  letter  was  addressed  prior  to  sending,  no 
presumption  of  receipt  arises  from  posting. 

General  Ace.  Fire  &  Life  Assur.  Corp.  v. 
Pacific  Coast  Casualty  Co., 
247  F.  416,  159  CCA  470  [31] 

Defendant's  No.  17 

There  is  a  presumption  that  a  letter  or  postal 
card  properly  addressed,  stamped  and  duly  mailed 
by  the  addressor  was  received  by  the  addressee  in 
the  due  course  of  mail.  [32] 

Defendant's  No.  18 

If  you  shovdd  find  that  the  defendant  has  not  been 
given  due  notice  to  report  for  induction  pursuant 
to  the  Selective  Service  Regulations,  then  you  are 
bound  to  find  that  the  defendant  did  not  have  a  con- 
tinuing duty  to  report.  [33] 

Defendant's  No.  19 

The  defendant  is  being  charged  with  failure  to 
report  for  induction  on  November  8,  1955,  in  San 
Diego  County,  California,  and  any  evidence  con- 
cerning his  failure  to  report  after  said  date  shall 
be  disregarded  by  you  in  determining  whether  or 
not  the  defendant  has  performed  the  acts  required 
of  him  under  the  Universal  Military  Training  and 
Service  Act.  [34] 
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Defendant's  No.  20 

The  defendant  is  being  charged  with  failure  to 
report  for  induction  and  not  for  failure  to  submit 
to  induction,  and  therefore  any  evidence  bearing  on 
the  question  of  whether  or  not  defendant  intended 
to  submit  to  induction  is  to  be  disregarded  in  deter- 
mining whether  or  not  the  defendant  had  any  crimi- 
nal intent  on  the  charge  of  failure  to  report.  [26] 

Defendant's  No.  21 

If  you  should  find  that  an  order  to  report  for  in- 
duction was  not  mailed  to  the  defendant's  last 
known  address,  then  you  must  return  a  verdict  of 
not  guilty.  [35] 

Defendant's  No.  22 

If  you  should  find  that  no  due  notice  to  report 
for  induction  was  given  to  the  defendant,  then  a 
verdict  of  not  guilty  must  be  returned.  [36] 

Defendant's  No.  23 

You  shall  not  consider  the  defendant's  failure  to 
report  after  November  8,  1955,  as  an  offense  since 
anything  he  did  after  that  date  has  no  bearing  on 
the  question  of  whether  or  not  he  failed  to  report 
on  November  8,  1955.  The  defendant  cannot  have  a 
continuing  obligation  to  report  if  you  find  that  he 
never  received  an  order  to  report.  The  only  time 
the  defendant  would  have  a  continuing  obligation 
to  report  would  be  if  he  had  received  an  order  t(» 


14  Carlin  Constantine  Vemi^  vs. 

report.  The  defendant  would  have  to  be  charged 
specifically  with  a  failure  to  observe  this  continuing 
duty  to  report.  The  indictment  in  this  case  does  not 
so  charge  the  defendant.  [37] 

Defendant's  No.  24 

You  are  entitled  to  take  into  consideration  both 
the  prior  actions  and  the  subsequent  actions  of  the 
defendant  in  determining  whether  or  not  he,  in  good 
faith,  attempted  to  comply  with  the  Selective  Serv- 
ice Regulations  and  the  Universal  Military  Train- 
ing and  Service  Act.  [38] 

Defendant's  No.  25 

If  you  should  find  that  the  defendant  contacted 
his  Local  Board  upon  learning  that  he  had  been  re- 
ported delinquent,  and  said  Board,  through  its 
agents  or  employees,  informed  the  defendant  that 
there  was  nothing  that  they  could  do,  but  that  the 
matter  was  up  to  the  United  States  Attorney's 
Office,  then  you  should  find  that  the  plaintiff  has 
waived  its  rights  in  requiring  the  defendant  to  make 
any  further  report. 

/s/  KENNETH  A.  BARWICK 

[Endorsed]:     Filed  November  14,  1957.  [39] 
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[Title  of  District  Court  and  Cause.] 

MINUTES  OP  THE  COURT 
NOVEMBER  14,  1957 

Present:  Hon.  Jacob  Weinberger,  District  Judge; 
U.  S.  Atty.,  by  Assistant  U.  S.  Atty.  John 
K.  Duncan.  Counsel  for  the  Defendant: 
Kenneth  Barwick. 

Defendant  is  present  on  bond. 

Proceedings:  Further  Jury  Trial. 

Both  sides  answer  ready,  It  Is  Ordered  that  this 
trial  proceed. 

William  McManis  is  called,  sworn  and  testifies 
for  the  Defense. 

Both  sides  rest. 

The  Jury  is  excused  at  10  a.m.  and  in  the  absence 
of  the  jury  Attorney  Barwick  moves  for  judgment 
of  acquittal.  Later,  It  Is  Ordered  motion  denied. 

At  2:27  p.m.  Counsel  argue  to  the  Jury. 

At  3:27  p.m.  the  Jury  is  excused  until  November 
15,  1957,  at  9:45  a.m.  for  further  proceedings,  and 
court  and  counsel  in  the  absence  of  the  jury  discuss 
legal  matters  and  later  recess. 

JOHN  A.  CHILDRESS, 

Clerk; 

/s/  E.  M.  ENSTROM,  JR., 
Deputy.  [41] 
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[Title  of  District  Court  and  Cause.] 

VERDICT 

We,  the  jury  in  the  above-entitled  cause,  find  the 
defendant,  Carlin  Constantine  Venus,  Guilty  as 
charged  in  the  Indictment. 

/s/  JAMES  R.  LEWIS, 

F.oreman  of  the  Jury. 

Dated:  November  15,  1957,  San  Diego,  Cali- 
fornia. 

[Endorsed] :     Filed  November  15,  1957.  [40] 


[Title  of  District  Court  and  Cause.] 

MOTION  FOR  NEW  TRIAL 

The  defendant  moves  the  Court  to  grant  him  a 
new  trial  for  the  following  reasons: 

1.  The  Court  erred  in  denying  defendant's  mo- 
tion for  acquittal  made  at  the  conclusion  of  the 
evidence. 

2.  The  verdict  is  contrary  to  the  weight  of  the 
evidence. 

3.  The  verdict  is  not  supported  by  substantial 
evidence. 

4.  The  Court  erred  in  admitting  testimony  of  the 
witness  Helen  A.  Haisch  to  which  objections  were 
made. 


United  States  of  America  17 

5.     The  Court  erred  in  charging  the  jury  and  in 
refusing  to  charge  the  jury  as  requested. 

Dated:    November  18,  1957. 

Respectfully  submitted, 

/s/  KENNETH  A.  BARWICK, 

Attorney  for  Defendant. 

Points  and  Authorities 
Rule  33  Federal  Rules  Criminal  Procedure. 

Affidavit  of  service  by  mail  attached. 
[Endorsed] :     Filed  November  20,  1957.  [42] 


[Title  of  District  Court  and  Cause.] 

RENEWAL  OF  MOTION  FOR  JUDGMENT 
OF  ACQUITTAL 

May  It  Please  the  Court: 

Now  comes  the  defendant  and  moves  the  Court 
for  a  Judgment  of  Acquittal  for  each  and  every  one 
of  the  following  reasons : 

1.  There  is  no  evidence  to  show  that  the  defend- 
ant is  guilty  as  charged  in  the  Indictment. 

2.  The  Government  has  wholly  failed  to  prove  a 
violation  of  the  Act  and  Regulations  by  the  defend- 
ant as  charged  in  the  Indictment. 
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3.  The  undisputed  evidence  shows  that  the  de- 
fendant is  not  guilty  as  charged. 

4.  The  Universal  Military  Training  and  Service 
Act  as  construed  and  applied  by  the  regulations 
thereunder,  and  more  particularly  Section  1641.3  of 
the  Selective  Service  Regulations,  is  unconstitu- 
tional because  it  deprived  the  defendant  of  due 
process  of  law,  contrary  to  the  Fifth  Amendment 
to  the  United  States  Constitution. 

5.  Section  1641.3  of  the  Selective  Service  Regu- 
lations [44]  deprived  the  defendant  of  procedural 
due  process  of  law  at  the  trial  because  it  denied  the 
defendant  of  his  right  to  a  full  and  fair  hearing 
upon  the  question  of  whether  he  actually  received 
the  notice  requiring  him  to  report  for  induction. 

6.  The  Universal  Military  Training  and  Service 
Act  as  construed  and  applied  by  the  regulations 
thereunder  and  more  particularly  Section  1642.2  of 
the  Selective  Service  Regulations,  is  unconstitu- 
tional because  it  deprived  the  defendant  of  due 
process  of  law,  contrary  to  the  Fifth  Amendment 
to  the  United  States  Constitution. 

7.  Section  1642.2  of  the  Selective  Service  Regu- 
lations deprive  the  defendant  of  procedural  due 
process  of  law  at  the  trial  because  it  denied  the 
defendant  of  his  right  to  a  full  and  fair  hearing 
upon  the  question  of  whether  he  actually  received 
the  notice  requiring  him  to  report  for  induction. 

Wherefore,  the  defendant  prays  that  a  Judgment 
of  Acquittal  be  rendered  and  entered. 


United  States  of  America  19 

Respectfully  submitted, 

/s/  KENNETH  A.  BARWICK, 

Attorney  for  Defendant. 

Points  and  Authorities 
Rule  29  Federal  Rules  Criminal  Procedure. 

[Endorsed]:     Filed  November  20,  1957.  [45] 


[Title  of  District  Court  and  Cause.] 

MINUTES  OF  THE  COURT 
DECEMBER  2,  1957 

Present:  Hon.  Jacob  Weinberger,  District  Judge; 
U.  S.  Atty.,  by  Assistant  U.  S.  Atty. :  John 
K.  Duncan.  Counsel  for  Defendant:  Ken- 
neth Barwick. 

Defendant  present  on  bond. 

Proceedings : 

For  (1)  hearing  motion  of  defendant  for  new- 
trial,  (2)  hearing  report  of  Probation  Officer  and 
sentence.  (Verdict  of  guilty.) 

Attorney  Barwick  renews  motion  for  judgment  of 
acquittal.  Court  orders  said  motion  denied. 

Court  orders  motion  for  new^  trial  denied. 

It  Is  Adjudged  that  defendant  is  committed  to  the 
custody  of  the  Attorney  General  or  his  authorized 
representative   for  imprisonment  for  a   period   of 
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eighteen  months  and  pay  a  fine  in  the  sum  of  $500 
unto  United  States,  for  offense  charged  in  the  one 
count  of  the  Indictment. 

It  Is   Adjudged   that   execution   of   sentence   is 
hereby  stayed  until  December  13,  1957,  at  10  a.m. 

JOHN  A.  CHILDRESS, 

Clerk; 

By  /s/  E.  M.  ENSTROM,  JR., 
Deputy  Clerk. 

JW-12/2/57.  [46] 


United  States  District  Court  for  the  Southern 
District  of  California,  Southern  Division 

No.  26,877-Criminal 

UNITED  STATES  OF  AMERICA 

vs. 
CARLIN  CONSTANTINE  VENUS 

JUDGMENT  AND  COMMITMENT 

On  this  2nd  day  of  December,  1957,  came  the  at- 
torney for  the  government  and  the  defendant  ap- 
peared in  person  and  by  counsel,  Kenneth  Barwick. 

It  Is  Adjudged  that  the  defendant  has  been  con- 
victed upon  his  plea  of  not  guilty,  and  a  verdict  of 
guilty  of  the  offense  of  knowingly  failing  to  report 
for  induction  into  the  armed  forces  of  the  United 
States,  in  violation  of  U.S.C.,  Title  50,  App.,  Sec. 
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462(a),  as  charged  in  the  Indictment  in  one  count, 
and  the  court  having  asked  the  defendant  whether 
he  has  anything  to  say  why  judgment  should  not  be 
pronounced,  and  no  sufficient  cause  to  the  contrary 
being  shown  or  appearing  to  the  Court, 

It  Is  Adjudged  that  the  defendant  is  guilty  as 
charged  and  convicted. 

It  Is  Adjudged  that  the  defendant  is  hereby  com- 
mitted to  the  custody  of  the  Attorney  General  or 
his  authorized  representative  for  imprisonment  for 
a  period  of  eighteen  months  and  pay  a  fine  in  the 
sum  of  $500.00  unto  the  United  States. 

It   Is  Adjudged   that  execution   of  sentence  is 
hereby  stayed  until  December  13,  1957,  at  10:00  a.m. 

It  Is  Ordered  that  the  Clerk  deliver  a  certified 
copy  of  this  judgment  and  commitment  to  the 
United  States  Marshal  or  other  qualified  officer  and 
that  the  copy  serve  as  the  commitment  of  the  de- 
fendant. 

/s/  JACOB  WEINBERGER, 

United  States  District  Judge. 

[Endorsed] :     Filed  December  2,  1957.  [47] 


[Title  of  District  Court  and  Cause.]  : 

NOTICE  OF  APPEAL 

The  appellant  is  Carlin  Constantine  Venus  and  he 
resides  at  302  Market  Street,  Apartment  3,  Venice, 
California. 
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The  attorneys  for  the  appellant  are  Hayden  C.f 
Covington,  Attorney  at  Law,  124  Columbia  Heights, 
BrookljTQ  1,  New  York,  and  Kenneth  A.  Barwick,. 
Attorney  at  Law,  79181/2  Broadway,  Lemon  Grove,, 
California. 

The  appellant  was  charged  with  wilfully  and  I 
knowingly  violating  a  duty  required  by  the  Uni- 
versal Military  Training  and  Service  Act. 

The  appellant  was  sentenced  to  confinement  in  at 
federal  institution  for  a  period  of  18  months  on  the 
2nd  day  of  December,  1957 ;  execution  of  said  judg- 
ment having  been  stayed  until  December  13,  1957. 

The  appellant  is  not  at  this  time  in  any  institu- 
tion but  remains  out  on  bail. 

I,  the  above-named  appellant,  hereby  appeal  to  the' 
United  [48]  States  Court  of  Appeals  for  the  Ninth 
Circuit  from  the  above  stated  judgment. 

Dated  this  6th  day  of  December,  1957. 

/s/  CARLIN  CONSTANTINE 
VENUS, 
Appellant. 

Affidavit  of  service  by  mail  attached. 
[Endorsed] :  Filed  December  10,  1957.  [49] 
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In  the  United  States  District  Court  Southern 
District  of  California,  Southern  Division 

No.  26877— Criminal 

UNITED  STATES  OF  AMEKICA, 

Plaintiff, 

vs. 

CAELIN  CONSTANTINE  VENUS, 

Defendant. 

Honorable  Jacob  Weinberger,  Judge  Presiding. 

REPORTER'S  TRANSCRIPT 
OF  PROCEEDINGS 

San  Diego,  California 

November  13,  14,  15,  1957 
December  2,  1957 

Appearances : 

For  the  Plaintiff: 

LAUGHLIN  E.  WATERS, 

United  States  Attorney,  By 
JOHN  DUNCAN, 

Assistant  United  States  Attorney. 

For  the  Defendant: 

KENNETH  A.  BARWICK,  ESQ. 
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HELEN  A.  HAISCH 

called  as  a  witness  on  behalf  of  the  plaintiff,  being 
first  duly  sworn,  was  examined  and  testified  as 
follows : 

The  Clerk:  Will  you  be  seated  please  by  the 
flag?  Please  state  your  name. 

The  Witness :     Helen  A.  Haisch.  [6*] 
The  Clerk:     The  last  name  is  spelled  how? 
The  Witness:     Haisch. 
The  Clerk:     Haisch? 
The  Witness :     Yes,  c  h,  yes. 
The  Clerk:     Thank  you. 

Direct  Examination 
By  Mr.  Dimcan: 

Q.     Is  that  Haisch  (Haish)  or  Haisch  (Hoish)  ? 

A.     Haisch  (Hoish). 

Q.     It  is  Mrs.  Haisch?  A.     Yes. 

Q.  Mrs.  Haisch,  would  you  tell  us  please  your 
business  or  occupation. 

A.  I  am  clerk  of  Local  Board  140  for  selective 
service  system. 

Q.  And  how  long  have  you  been  employed  in  that 
capacity?  A.     Since  1950. 

Q.  Tell  us  something  about  the  duties  of  a  local 
board  clerk,  Mrs.  Haisch,  generally  and  briefly. 

A.  Well,  she  is,  first  of  all,  of  course,  charged 
with  the  custody  of  all  the  files  in  her  local  board. 
She  takes  care  of  all  correspondence  and  sees  that  it 
is  filed  in  the  folder  of  the  registrant  to  whom  it 

*Page  numbering  appearing  at  top  of  page  of  original  Reporter's  i 
Transcript  of  Record. 


I 


United  States  of  America  25 

(Testimony  of  Helen  A.  Haisch.) 
belongs.  And  she  attends  board  meetings,  takes  care 
of  all  the  files  for  the  board  members ;  and,  if  there 
are  personal  appearances,  she  takes  the  [7]  notes 
and  keeps  a  record  of  all  those.  We  keep  a  record  of 
all  classifications.  And,  well,  my  job  is  really 
very 

Q.     It  covers  a  broad  field  ?  A.     It  does,  yes. 

Q.  Tell  me,  Mrs.  Haisch,  do  you  have  custody 
personally  of  the  selective  service  file  of  the  defend- 
ant, Carlin  Venus  ?  A.     Yes,  I  have. 

Q.  Are  you  the  person  that  is  charged  with  that 
custody?  A.     Yes. 

Q.     Do  you  have  it  with  you  today? 

A.     Yes,  I  have. 

Mr.  Duncan:  May  I  have  this  file  marked  for 
identification,  your  Honor. 

The  Court:     Government's  1. 

The  Clerk :     It  is  so  marked,  your  Honor. 

(Defendant's  Selective  Service  File  marked 
as  Government's  Exhibit  No.  1  for  Identifica- 
tion.) 

Q.  (By  Mr.  Duncan)  :  I  am  now  handing  you 
the  file  that  you  just  handed  me,  Mrs.  Haisch.  Would 
you  describe  to  us,  if  you  will  please,  just  what  that 
is.  A.     This  is  the  file — you  mean  the 

Q.     The  whole  exhibit  there. 

A.  Well,  this  is  the  complete  file  of  all  the  records 
for  this  registrant  since  the  day  he  registered. 

Q.  To  your  knowledge,  that  is  a  full  and  com- 
plete file;  [8]  is  that  right? 
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A.  Yes.  Yes,  that  is  true.  Everything  pertaining 
to  him  that  has  been  sent  into  the  office  is  in  this 
file. 

Q.  You  are  required  by  regulations,  are  you  not, 
to  keep  that  file  all  together  ? 

A.    Yes.  Oh  yes,  absolutely. 

The  Court :  That  has  to  do  with  the  case  of  the 
defendant  ? 

The  Witness:  Yes,  sir.  This  particular  regis- 
trant, yes,  sir. 

Q.  (By  Mr.  Duncan) :  That  is  the  file  of  Carlin 
Venus,  isn't  ii%  A.     Yes,  it  is. 

Q.  Those  records  that  are  contained  in  that  file, 
Exhibit  for  Identification  Number  1,  Mrs.  Haisch, 
are  they  prepared  in  the  routine  of  the  operation  of 
the  board,  as  a  routine  procedure  to  prepare  those 
records  '^.  A.     Yes.  Yes,  it  is. 

Q.  Mrs.  Haisch,  you  have  seen  the  defendant, 
Carlin  Venus,  before,  have  you  not? 

A.     Yes,  I  have. 

Q.  And  do  you  recall  about  the  last  time  you 
saw  him? 

A.  Well,  the  last  time,  I  don't  recall  the  exact 
date.  It  was,  oh,  probably  a  month  or  so  ago ;  he 

Q.  And  did  you  see  him  some  time  before  [9] 
that  ?  A.     I  have  seen  him  before  that ;  yes,  sir. 

Q.  And  do  you  recall  the  time  preceding  about  a 
month  ago  that  you  saw  him? 

A.  Yes,  I  do.  That  was  in  April  when  he  was  in 
the  office. 

Q.     Is  that  April  of  this  3^ear?  A.     Yes,  sir. 
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Q.  And  do  you  recall  the  specific  date,  by  any 
chance  ?  A.    Well,  April  the  25th  was  the  date. 

Q.  And  where  was  it  that  you  saw  him  at  that 
time?  A.     In  the  office;  our  office. 

Q.     And  did  you  have  any  conversation  with  him  *? 

A.     Yes,  I  did. 

Q.  Was  anybody  else  present  at  that  conversa- 
tion ?  A.     He  brought  with  him  a  friend. 

The  Court:     I  beg  your  pardon? 

The  Witness:  He  brought  a  friend  with  him  at 
the  time,  and  also  our  eo-ordinator,  Mrs.  Huckaby, 
in  the  office. 

Q.  (By  Mr.  Duncan)  :  Did  he  tell  you  what  the 
friend 's  name  was,  do  you  recall,  by  any  chance  ? 

A.  I  don't  recall  the  name.  However,  it  is  written 
in  the  note  that  I  wi-ote  for  me,  because  he  wanted  a 
friend  to  help  him. 

Q.     What  happened  that  day? 

A.  Well,  he  came  into  the  office,  and  he  had  with 
him  [10]  his  typewriter  and  asked  that  he  could 
copy  some  of  the  information  from  his  file. 

Q.     Did  you  give  him  the  file  ? 

A.  No,  I  did  not.  I  took  him  into  the  office,  and 
we  sat  down  at  a  desk,  and  I  opened  the  file  and 
told  him  that  he  could  copy  anything  he  liked  out 
of  it,  in  my  presence,  of  course. 

Q.     Did  you  see  him  look  through  the  file? 

A.    Yes,  I  did. 

Q.  Did  he  go  through  the  whole  file  ?  Did  you  see 
him?  A.    Yes.  Yes,  sir,  he  did. 

Q.     Do  you  remember  about  how  long  it  took  him  ? 
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A.     Well,  it  took  several  hours.  I  don't  know.  Two 
or  three  hours,  I  should  say.  I  don't  recall. 

Q.     It  was  a  long  period  of  time?  It  wasn't  five 
minutes  ? 

A.     Oh,  yes.  Yes;  much  longer  than  that. 

Q.     Did  the  friend  assist  him  in  going  through  the 
file? 

A.  Yes,  he  did.  He  copied  some  of  the  informa- 
tion. 

Q.  And  the  two  of  them  sat  there  in  your  pres- 
ence and  went  through  the  file ;  is  that  it  ? 

A.     Yes,  sir. 

Q.     Was  Mrs.  Huckaby  there? 

A.  She  came — I  went  to  lunch,  and  she  came  and 
sat  with  him  while  I  was  at  lunch. 

Q.  Now,  Mrs.  Haisch,  will  you  open  that  file 
please.  [11] 

The  Court :  I  think  we  will  suspend  at  this  time 
for  the  noon  period. 

Mr.  Duncan:  I  have  exceeded  my  minute  and  a 
half,  judge. 

The  Court:  Yes,  your  minute  and  a  half  was 
being  extended ;  so  we  will  give  you  plenty  of  time. 

We  will  suspend  at  this  time  until  2:00  o'clock. 
Ladies  and  gentlemen,  please  keep  in  mind  and  ob- 
serve the  admonition  heretofore  given. 

Is  it  satisfactory  to  counsel  if  I  merely  call  the 
attention  of  the  jury  to  the  admonition  rather  than 
repeat  it  ? 

Mr.  Barwick:  Yes,  your  Honor;  that  is  satis- 
factory. 
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The  Court :    Very  well. 

You  are  now  excused  until  2:00  o'clock.  Recess  at 
this  time. 

(Whereupon  at  12:00  o'clock  noon  a  recess 
was  taken  until  2:00  o'clock  p.m.  the  same 
day.)  [12] 

Wednesday,  November  13,  1957—2 :00  P.M. 

The  Clerk:  The  case  on  trial:  United  States 
versus  Venus. 

The  Court:  Do  you  stipulate  the  jurors  and  the 
defendant  are  now  present  % 

Mr.  Barwick :     I  so  stipulate,  your  Honor. 

Mr.  Duncan :     It  is  so  stipulated. 

The  Court:    Proceed. 

Mr.  Duncan :  Will  you  take  the  stand  again,  Mrs. 
Haisch. 

Direct  Examination 
(Continued) 
By  Mr.  Duncan : 

Q.  Mrs.  Haisch,  I  am  now  handing  you  again 
Government's  Exhibit  for  Identification  Number  1 
which  you  previously  identified  as  the  selective  serv- 
ice file  of  Carlin  Venus.  I  ask  you  now,  Mrs.  Haisch, 
to  open  that  file,  if  you  will  please,  and  see  if  you 
can  locate  this  Order  to  Report  for  Induction  which 
is  dated  October  28th  of  1955. 

A.     Yes,  I  have  it.  Yes,  I  have  it. 

Q.     Did  you  find  it?  A.    Yes. 

Q.     Mrs,  Haisch,  was  that  copy  there  the  orig-inal 
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or  what  ?  Would  you  tell  us  please,  how  an  Order  to 

Report  for  Induction  is  prepared.  [13] 

A.  Well,  it  is  prepared  with  the  original  and 
carbon  copy.  This  is  the  carbon  copy  of  the  original. 

Q.  And  do  you  remember  in  this  case  what  was 
done  with  the  original  ? 

A.  No.  It  was  folded  and  placed  in  the  envelope 
together  with  instructions  and  mailed  to  the  regis- 
trant at  this  address  typed  on  the  order  for  induc- 
tion. 

Q.     Did  you  mail  it  yourself  ? 

A.  Yes,  I  did.  I  remember  it,  because  I  initialed 
a  board  member's  initial  on  the  copy,  the  carbon 
copy. 

Q.  Your  initial  is  ''H.  H."  appearing  on  that 
carbon  ? 

A.  No,  I  initialed  "J.  L."  only.  The  original 
order  for  induction  is  signed  by  a  board  member 
himself,  so  I  initialed  the  board  member's  initial  on 
this  copy  so  that  I  would  know  the  board  member 
who  had  signed  the  original  order. 

Q.  And  you  are  the  individual  that  placed  the 
initials  "J.  L."  on  that  copy,  is  that  right? 

A.     Yes.  Yes,  I  am. 

Q.  Now,  Mrs.  Haisch,  this  original  order  which 
was  placed  in  the  mail,  have  you  ever  seen  it  since 
that  time  ?  A.     No,  sir,  I  have  not. 

Q.  What  normally  happens  when  you  send  an 
order  out,  and  it  is  not  received  by  the  individual  to 
whom  it  is  directed  ? 

A.     It  is  returned  to  us  by  the  post  office  marked 
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** Moved,"  or  whatever  the  case  might  be — "Left  no 

Address" — [14]  but  it  is  returned  by  the  post  office. 

Q.  And  I  take  it  that  the  original  in  this  case 
was  never  returned  to  you  by  the  post  office  ? 

A.     No,  sir. 

Q.  Now,  I  want  to  get  back,  Mrs.  Haisch,  to  the 
day  of  April  25th  of  1957.  You  testified  that  the  de- 
fendant and  one  other  individual  came  to  the  local 
board  at  that  time  and,  in  your  presence,  went  over 
this  file  ?  A.     Yes,  that  is  correct. 

Q.     They  went  over  the  file  that  is  Exhibit  Num- 
ber I  for  Identification,  is  that  right "? 
.,..      A.     Yes,  sir.  Yes,  they  did. 

Ij      Q.     And  did  you  assist  in  that  in  any  way,  Mrs. 
M,  Haisch  ?  Did  you  point  out  any  documents  to  either 
the  defendant  or  the  other  person? 

A.  Yes.  We  went  over  it  more  or  less  together, 
and  I  did  show  him  his  Order  to  Report  for  Induc- 
tion. 

Q.     You  showed  him  that  Order  to  Report  for 
i  Induction"?  A.     Yes. 

Q.     That  copy,  is  that  correct?  A.     Yes. 

Q.     That  was  on  April  the  25th  of  1957? 

A.     I  showed  it  to  him,  and  I  said,  ''This  is  the 
l|  <k)py  of  the  original  mailed  to  you  on  this  date  and 
to  the  address  written  on  the  order."  [15] 

The  Court :     What  is  the  date  of  that  order  ? 

The  Witness:  October  the  28th,  it  was  made, 
1956.  Is  that  right  or — wait  a  minute. 

Mr.  Duncan  :     1955,  I  believe. 
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The  Witness:  1955,  yes.  I'm  sorry.  October  28, 
1955,  it  was  made. 

The  Court:  The  order  to  report,  is  that  it?  Is 
that  the  one  that  bore  that  date  ? 

The  Witness :     Yes,  sir. 

The  Court :     October  what  ? 

The  Witness:     28th,  1955. 

The  Court:     That  is  the  date  of  the  order? 

The  Witness :     The  date  the  order  was  mailed. 

The  Court :     The  date  of  the  mailing  ? 

The  Witness :     Yes,  sir. 

Q.  (By  Mr.  Duncan)  :  As  a  matter  of  fact,  that 
date  appears  right  over  the  wording  ''Date  of  Mail- 
ing, ' '  doesn  't  it,  Mrs.  Haisch  ? 

A.     Yes.  Yes,  it  does. 

The  Court:  Did  the  order  have  a  date  writ- 
ten  

The  Witness:     For  him  to  report? 

The  Court :     Yes. 

The  Witness:  Yes,  sir.  There  is  a  mailing  date 
on  it  and  also  a  reporting  date. 

The  Court :     It  is  a  duplicate  of  a  form,  is  it  ?  [16] 

The  Witness :     Yes. 

The  Court :     Of  a  formal  order? 

The  Witness:  Yes,  sir.  It  reads:  "Order  to  Re- 
port for  Induction." 

The  Court :    And  what  is  the  date  of  the  order? 

The  Witness :     The  date  of  mailing  ? 

The  Court:     No,  the  date  of  the  order. 

The  Witness :     Oh,  for  him  to  report  ? 
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The  Court :  No,  the  date  the  order  is  signed.  Does 
that  bear  a  date  ? 

The  Witness :     October  28th,  1955. 

The  Court :     When  it  was  made '? 

The  Witness :     Is  the  date  of  mailing. 

The  Court:  Does  it  have  a  date  on  the  order 
when  it  was  issued  ? 

The  Witness:  Oh,  you  mean  the  form  issuance? 
That  is  on  the  date  the  form  was  issued? 

The  Court:     Yes. 

The  Witness:     Yes,  it  is  a  Revised  Form  1950. 

The  Court :     That  isn't  what  I  mean. 

The  Witness:     That  isn't  what  you  meant? 

Mr.  Duncan:  Your  Honor,  I  don't  believe  there 
is  any  other  date  than  the  date  of  mailing. 

The  Witness :  And  the  date  of  reporting ;  that  is 
right.  [17] 

The  Court :  This  is  a  copy  of  the  order  that  was 
mailed  out? 

The  Witness :     Yes,  sir. 

The  Court :  Do  you  have  a  record  of  where  it  was 
mailed  to? 

The  Witness :     Yes,  sir. 

Q.  (By  Mr.  Duncan)  :  Would  you  tell  us  please, 
the  address  to  which  it  was  mailed,  Mrs.  Haisch  ? 

A.  It  was  mailed  to  1431 — 10th  Street,  Modesto, 
California. 

Q.     And  would  you  teU  us,  please 

The  Court :     What  street  is  that  ? 

The  Witness :     Tenth.  Tenth  Street. 

O.     (By  Mr.  Duncan)  :     Would  you  toll  iis  please, 
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Mrs.  Haisch,  where  it  was  that  you  got  that  address 

of  1431— 10th  Street? 

A.     From  a  letter  received  from  the  registrant. 

Q.     Was  that  within  the  file? 

A.     Yes,  the  letter  is  here. 

Q.  Would  you  see  if  you  can  find  that  letter 
please?  A.    Yes. 

Mr.  Barwick:  John,  can  I  help?  I  can  tell  her 
what  number  it  is.  It  is  number  141. 

The  Witness :     Thank  you. 

Yes,  the  letter  is  here.  And  it  was  written  June 
7th,  1954.  [18] 

Q.  (By  Mr.  Duncan)  :  Would  you  read  that  let- 
ter to  us  please,  Mrs.  Haisch. 

A.  It  is  addressed  to  Local  Board  140,  Fox 
Theater  Building,  Room  205,  1215-7th  Avenue,  San 
Diego,  California: 

^ '  Dear  Ladies  and  Gentlemen : 

"At  this  time  I  wish  to  inform  you  of  my  de- 
parture from  San  Diego  to  Modesto,  California  be- 
cause of  secular  employment.  The  Federal  Bureau 
of  Investigation  I  have  notified  when  in  Los  Angeles 
after  induction  proceedings.  My  new  address  is  1431- 
10th  Street,  Modesto,  California.  Same  employee" — 
''same  employer" — he  has  here— "but  can  be  reached 
within  one  or  two  days  at  my  San  Diego  address. 

"Thanking  all  of  you,  remain 

"Sincerely  or  respectfully, 

"/s/  CARLIN  VENUS." 
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Q.  Do  you  know  whether  or  not  there  is  any  let- 
ter in  the  file  after  that  date,  Mrs.  Haisch,  of  June 
7th,  1954,  indicating  a  different  address  for  the  de- 
fendant? 

A.  Yes.  Yes,  I  have  other — since  received 
changes  of  address  for  him. 

The  Court:  Before  we  get  to  that:  Now,  what 
appeared  on  the  mailing  address,  on  the  mailing 
envelope?  What  was  on  that  envelope  when  it  was 
mailed  out? 

The  Witness :  The  address,  the  same  address  that 
is  on  the  Order  to  Report  for  Induction. 

The  Court :     The  name  ? 

The  Witness:  Yes,  sir;  the  name  and  the  same 
address. 

The  Court :    Whose  name  ?  [19] 

The  Witness:  Carlin  Venus;  Carlin  Constantine 
Venus. 

The  Court:  The  same  address.  What  else  ap- 
pears on  there? 

The  Witness :     The  envelope  ? 

The  Court :     The  envelope. 

The  Witness :  His  name  in  full  and  his  address, 
mailing  address  in  Modesto. 

The  Court :    Was  there  any  return  address  ? 

The  Witness:  Oh,  yes.  Our  selective  service  en- 
velopes always  have  the  return  address. 

The  Court :     What  does  it  say  ? 

The  Witness:  It  says,  ''Return  to  Sender."  And 
then  there  is  a  box,  and  we  stamp  the  local  board 
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stamp  in  that  box,  our  name  and  address,  our  local 

board  and  office  address. 

The  Court:  That  all  appeared  on  the  return  en- 
velope? 

The  Witness :     Yes,  sir. 

The  Court:  Do  you  have  a  copy  of  that  in  the  file? 

The  Witness:     I  don't  believe  we  do. 

The  Court:  Can  we  state  exactly  what  was  in 
the  box  that  you  say  was  stamped? 

The  Witness:     The  box? 

The  Court:     Yes. 

The  Witness:  It  says:  "Local  Board  140,  Fox 
Theater  Building,  Room  205,  1215-7th  Avenue,  San 
Diego  1,  California."  [20] 

The  Court:  What  else  does  it  say  on  there  in 
connection  with  the  box  ? 

The  Witness:  Above  it  I  believe  it  says:  ''Re- 
turn to  Sender. ' ' 

The  Court:     "Return  to  Sender?" 

The  Witness :     Yes. 

The  Court :     Then  the  address  ? 

The  Witness :  Then,  of  course,  up  at  the  top  it  is 
"Official  Business" — "Selective  Service  System  Of- 
ficial Business. " 

The  Court:     Go  ahead. 

Q.  (By  Mr.  Duncan)  :  Mrs.  Haisch,  after  June 
7th,  1954,  and  before  October  28th,  1955,  did  you 
receive  any  other  letters  indicating  another  address 
from  the  defendant? 

A.  Yes.  Let's  see.  We  received  one  on  April  10, 
1956. 
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Q.  Is  that  the  next  letter  you  received,  to  your 
knowledge  ? 

A.     The  change  of  address ;  yes,  sir. 

Q.  Now,  every  letter  and  every  bit  of  correspond- 
ence concerning  a  registrant  goes  in  that  file,  doesn't 
it?  A.    Yes,  it  does. 

Q.  That  is  part  of  your  job,  to  put  those  things 
in  that  file?  A.     Yes,  sir. 

Q.  To  the  best  of  your  knowledge,  every  docu- 
ment and  [21]  every  letter  concerning  this  defend- 
ant is  in  that  file,  isn't  it"?  A.     Yes,  it  is. 

Mr.  Duncan :     I  have  nothing  further. 

Mr.  Barwick:  If  the  Court  please,  may  I  ques- 
tion the  witness  from  the  counsel  table  ? 

The  Court :     What  is  that  ? 

Mr.  Barwick:  May  I  question  the  witness  from 
the  counsel  table  ? 

The  Court :     Oh,  yes,  go  right  ahead. 

Cross-Examination 
By  Mr.  Barwick : 

Q.  Mrs.  Haisch,  approximately,  to  the  best  of 
your  knowledge,  how  many  selective  service  regis- 
trants do  you  have  in  your  files  in  your  office? 

A.     In  my  local  board? 

Q.    Yes. 

A.    Or  you  mean  in  the  selective  service  office  ? 

Q.  No,  in  your  local  board  that  you  have  charge 
of?  A.     Oh,  more  than  seventeen  thousand. 

The  Court :     More  than  what  ? 

Tho  Witness:     Sevonteen  thousand. 
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The  Court:    Seventeen  thousand? 

The  Witness:    Yes,  sir. 

The  Court:  Would  you  keep  your  voice  up 
please. 

The  Witness :     Surely.  [22] 

The  Court:  These  acoustics  here  are  not  very 
good,  and  it  is  difficult  for  me  to  hear.  Although  the 
people  in  the  rear  of  the  courtroom  can  hear,  I  can't. 

The  Witness :     All  right. 

Q.  (By  Mr.  Barwick) :  And  you  are  personally 
the  custodian  of  all  those  records  ? 

A.    Yes,  I  am.  I  am  responsible  for  them. 

Q.  And  is  it  your  personal  duty  to  mail  out  all 
the  notices  of  any  nature,  or  do  you  delegate  some  of 
your  responsibilities  to  other  clerks  in  the  office  ? 

A.     Some  of  my  work  is  done  by  others,  yes. 

Q.  Now,  when  it  comes  to  mailing  out  a  classifi- 
cation card  or  an  order  to  report,  do  you  do  that 
personally  or  do  you  delegate  it,  or  both? 

A.    Well,  I  usually 

Mr.  Duncan :  I  will  object  to  that  question,  your 
Honor.  We  are  only  concerned  with  what  happened 
here. 

The  Court:     Only  what? 

Mr.  Duncan:  We  are  only  concerned  with  what 
happened  here. 

The  Court :     You  are  asking  about  a  custom  ? 

Mr.  Barwick :     Yes,  your  Honor. 

Mr.  Duncan:  I  have  no  objection  to  counsel's 
showing  the  full  picture  of  what  happens  at  the  local 
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board,  but  the  witness  has  already  testified  that  she 

is  the  one  that  sent  [23]  this  order. 

The  Court :  I  take  it  he  is  testing  the  memory  of 
this  witness.  She  may  answer. 

The  Witness:  Will  you  please  repeat  the  ques- 
tion. 

Q.  (By  Mr.  Barwick)  :  Yes.  Do  you  personally 
mail  out  all  the  notices  of  classification  and  orders 
to  report,  or  do  you  delegate  some  of  that  specific  re- 
sponsibility to  another  clerk  ? 

A.  Well,  some  of  the  work  is  done  by  others,  but 
the  orders  for  induction,  those  I  usually  send  out 
myself  if  I  am  in  the  office. 

Q.  And  if  you  are  not  in  the  office,  is  it  possible 
that  someone  else  does  it'? 

A.     Yes,  if  I  am  not  there. 

Q.  Is  there  any  way  to  tell  who  did  it  in  a  spe- 
cific case  ? 

A.     Yes ;  in  this  specific  case  there  is  a  way  to  tell. 

Q.     And  how  is  that? 

A.  Because  I  initialed  the  carbon  copy  of  the 
order. 

Q.  Now,  do  you  actually  recall  mailing  this  par- 
ticular order'? 

A.  Yes,  I  do,  because  I  knew  Mr.  Venus,  and  I 
remembered  mailing  it. 

Q.  And  do  you  have  a  regular  mail  box  that  you 
put  all  your  mail  in?  A.     Yes.  [24] 

Q.  And  on  this  occasion  did  you  put  this  particu- 
lar letter  in  that  box? 

A.     I  can't  say  that  I  put  it  in  the  mail  box.  I 
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put  it  in  the  box  in  our  office,  mail  box  in  our  office. 

Q.  Who  picks  the  mail  up  from  the  mail  box  in 
your  office  ? 

A.  Usually  one  of  us  clerks  takes  the  mail  over 
and  puts  it  in  the  box  before  or  at  the  close  of  busi- 
ness for  the  day. 

Q.  You  have  a  specific  receptacle  in  your  office 
then  where  you  put  all  your  out-going  mail  ? 

A.     Yes,  that  is  correct. 

Q.  Who  goes  and  gets  the  mail  out  of  the  re- 
ceptacle ? 

A.  One  of  the  clerks  puts  the  mail  together, 
bundles  it  and  puts  a  rubber  band  around  it.  The 
out-going  mail,  we  put  ''Out  of  Town"  on  it,  and 
the  local,  we  put  a  local — little  something  that  is 
furnished  to  us  by  the  post  office.  And  we  put  rubber 
bands  around  them.  And  one  of  the  clerks  is  respon- 
sible for  the  mailing  of  all  our  mail. 

Q.  Then,  in  other  words,  you  didn't  actually  mail 
this  notice ;  you  merely  put  it  in  the  box  within  your 
office  to  be  mailed? 

A.  Yes.  I  don't  recall  if  I  mailed  it  that  day  or 
not. 

Q.  In  other  words,  some  days  you  have  the  chore 
of  collecting  it  out  of  the  box  and  taking  it  over,  and 
then  on  other  days  someone  else  might  do  it ;  is  that 
correct  ?  [25]  A.     That  is  correct. 

Q.  And  on  this  particular  day  all  you  recall  doing 
is  putting  it  in  the  box  within  the  office  ? 

A.     Yes. 
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Q.  But  that  is  not  a  government  mail  box;  that 
is  just 

A.  Well,  it  is  too,  because  we  are  a  government 
office.  So  in  a  way  it  is  a  government  mail  box.  We 
are  responsible  for  it  to  see  that  it  gets  in  the  box. 

Q.  It  is  not  a  regular  postal  box  from  which  a 
governmental  employee  would  come  and  get  mail  out 
of  it?  A.     No. 

Q.  When  did  you  initial  the  order  to  report,  the 
copy  you  have,  which  is  part  of  the  exhibit?  When 
did  you  make  that  initialing? 

A.  After  I  had  written  out  the  order.  And  plac- 
ing his  order  in  the  envelope,  then  I  initialed  the 
carbon  copy. 

Q.  Then,  in  fact,  a  carbon  copy  could  be  initialed 
and  never  be  mailed  ? 

A.     You  mean  the  carbon  copy  never  be  mailed? 

IQ.     No,  the  original. 
A.     The  original  ?  I  doubt  that. 
Q.     It  could  happen  ? 
A.     Oh,  I  suppose  anything  is  possible,  but 

Q.  What  I  mean  is  the  initialing  takes  place 
before  it  is  mailed?  [26] 

A.  The  initialing  is  usually  while  I  can  see  the 
order  original  to  see  who  signed  it.  That  is  when  I 

initialed  it,  so 

Q.     So,  the  fact  that  the  duplicate  is  initialed  does 
not  mean  that  you  put  it  in  the  mail  box  ? 
^     A.     No. 
"     Q.     It  only  means  that  you  have  prepared  it?  You 
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have  addressed  an  envelope  and  put  the  original  in 

the  envelope  ?  And  then  you  initial  the  duplicate  ? 

A.     That  is  right. 

Q.     You  don't  have  a  duplicate  copy  of  the  en- 
velope, do  you  ? 

A.  No.  Who  would  ever  make  a  duplicate  copy 
of  an  envelope  ? 

Q.    Well,  you  don't  have  one?  A.     No. 

Q.  Then,  there  is  no  way  of  knowing  whether  the 
envelope  was  properly  addressed  ? 

A.  Well,  if  the  order  was  properly  addressed, 
then  the  envelope  was  properly  addressed. 

Q.     And  why  do  you  reach  that  conclusion? 

A.  Because  we  have  copied  the  address  from  the 
order  on  to  the  envelope. 

Q.  Is  all  your  copy  work  always  accurate  even 
to  a A.     The  boys  get  their  mail.  [27] 

Q.  Do  you  ever  have  letters  come  back  that  you 
misaddressed  ? 

A.     Probably.  I  don't  recall  any  at  the  moment. 

Q.  In  other  words,  the  fact  that  1431-lOth  Street 
appears  on  the  original  order  that  goes  inside  the 
envelope  doesn't  necessarily  mean  that  1431-lOth 
Street  appeared  on  the  envelope  itself? 

A.     I  don't  know  that  it  does,  but I 

Q.  In  other  words,  it  is  two  separate  manual 
tasks :  One,  you  could  address  the  envelope  1431-lOth 
Street — and  that  we  can  see;  we  have  a  copy — but 
the  actual  envelope  itself  you  don't  have  a  copy  of? 

The  Court :     She  has  already  stated  that. 

The  Witness:     No,  I  don't  have  a  copy  of  that. 
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but  I  was  very  careful  to  see  that  envelope  was  ad- 
dressed properly.  That,  I  recall. 

Q.  (By  Mr.  Barwick)  :  I  recognize  the  fact  that 
you  are  very  careful.  I  am  not  trying  to  impugn  that 
you  are  not  careful. 

Directing  your  attention,  Mrs.  Haisch,  to  the 
Minute  Cover — well,  it  is  called  Minutes  of  Action — 
you  are  familiar  with  that  particular  section? 

A.    Yes. 

Q.  And  I  believe  it  is  Page  2,  the  second  page, 
starting  with  "1-22-53."  [28] 

A.     Yes,  I  have  it. 

Q.  I  notice  after  the  item  marked  "1-22-53"  you 
have  got  your  initials  "H.  H." 

A.     That  is  correct. 

Q.  And  for  the  next  one,  two,  three  items  that 
you  got  there  entered  you  have  your  initials  marked 
"H.  H."  A.     Yes,  that  is  right. 

Q.  Then,  after  the  item  on  May  4th  there  is  no 
initial.  A.     That  is  correct. 

Q.  And  on  May  20th  and  May  26th  and  June  3rd 
there  are  no  initials.  A.     That  is  correct. 

Q.  Then,  the  following  items,  numbering  one, 
two,  three,  four,  five,  six  in  number,  are  all  initialed. 

A.    Yes. 

The  Court:  How  is  anybody  to  know  what  you 
are  talking  about? 

Mr.  Barwick:  I  have  referred  to  the  file,  the 
page  of  the  folder. 

The  Court :  Has  that  been  marked  as  an  exhibit 
for  identification? 
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Mr.  Barwick:    That  is  a  photostatic  copy  she  has 
got. 

The  Court :    Well,  the  entire  file  has  been  marked, 
but  is  there  some  specilic  part  of  the  file  that  you 
are  alluding  to  now  ?  [29] 
Mr.  Barwick:    Yes. 

The  Court:    Do  you  want  to  mark  that  specific 
file? 

Mr.  Barwick:     It  is  called  the  Minutes  of  Action. 
It  has  a  specific  number. 
The  Court :     I  see.  All  right. 
Q.     (By  Mr.  Barwick)  :     Now,  after  each  one  of 
those  items  you  have  your  initials  "H.  H."  When  do 
you  make  this  notation  on  this  minute  entry  ? 
A.     You  mean  when  do  I  write  these  minutes  ? 
Q.    Yes. 

A.  Well,  whenever  any  action  is  taken  that  re- 
quires the  minutes  be  written  on  the  back.  Then  I 
write  them  at  the  time. 

Q.     Then,  at  the  actual  time  you  do  the  thing  that 
is  referred  to,  you  write  it  on  the  minute  action? 
A.     Yes. 

Q.    And  then  you  initial  it? 
A.    Yes,  in  some  instances. 
Q.     Pardon? 

A.  Yes,  I  initial  them  in  some  instances.  I  don't 
always  initial  them. 

Q.  In  which  instances  do  you  initial  them?  Are 
there  any  specific  ones  ? 

A.  Well,  if  I  write  it  on  the  typewriter,  ordi- 
narily I  do  put  my  initials  after  them.  However   if 
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[  use  a  stamp —  [30]  we  do  have  several  different 
dnds  of  stamps  in  the  office — then  I  do  not  initial 
hem,  because  that  would  mean  putting  the  cover 
iheet  in  the  typewriter  to  put  the  initials  on.  And  I 
lo  not  initial  it  when  I  use  a  stamp. 

Q.  Directing  your  attention  to  June  3rd,  1954, 
;ntry,  I  find  the  initials  ''A.  W.  R."  after  that 
mtry.  A.    That  is  ^'B."  That  is  "A.  W.  B." 

Q.    "A.  W.  B.r'  A.    Yes. 

Q.     Is  that  some  other  clerk's  initials'? 

A.     No,  that  is  a  board  member's  initials. 

Q.  Directing  your  attention  to  ''9-1-55"  on  the 
ninute  cover.  There  are  some  initials  there.  Do  you 
mow  whose  initials  those  are'? 

A.  "J.  L."  That  is  a  board  member;  Joseph 
Levikow. 

Q.  Then,  ordinarily  if  a  board  member  makes  an 
intry,  they  initial  it  after  the  entry  ? 

A.     Yes.  Yes,  they  do. 

Q.  Did  Mr.  Venus  ever  come  into  your  office 
ifter  October  28th,  1955,  on  any  occasion  other  than 
;hat  April  25th  meeting  ? 

A.     Of  '55,  did  you  say^ 

Q.  Yes.  That  was  when  he  was  sent  the  order  to 
report. 

A.  I  don't  recall  him  coming  into  the  office  at 
my  time  except  in  April,  and  then  since,  I  don't 
recall  it.  [31] 

Q.  Directing  your  attention  to  the  letter  that  the 
rlpff'udant  wrote  you  notifying  you  of  the  change  of 
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address  to  Modesto,  which  is  Item  Number  21  in  the 

file,  the  letter  being  dated  June  7th,  1954. 

A.    Yes,  I  have  it. 

Q.  Do  you  recall  receiving  that  letter  and  read- 
ing it?  A.    Yes,  I  do. 

Q.  And  do  you  recall,  in  addition  to  the  fact  that 
there  is  a  Modesto  address,  that  the  last  line  of  the 
letter  reads :  "  *  *  *  but  can  be  reached  within  one  or 
two  days  at  my  San  Diego  address?" 

A.     That  is  right.  Yes,  I  remember  it. 

Q.  Now,  when  you  sent  out  the  notice  to  report 
to  Mr.  Venus,  you  heard  nothing  from  him;  is  that 
correct?  A.     That  is  correct. 

Q.     Did  that  puzzle  you  ? 

A.  Well,  yes  it  did ;  because  I  thought  it  strange 
that  he  had  not  reported  for  induction  since  he  had 
been  ordered  to. 

Q.  Did  you  recall  at  that  time  this  portion  of 
the  letter,  that  he  could  be  reached  at  his  San  Diego 
address  ? 

A.  I  saw  no  reason  to  use  the  San  Diego  address. 
He  received  the  letter  at  the  Modesto,  California  ad- 
dress ;  because  it  wasn  't  returned  by  the  post  office. 
So  I  saw  no  reason  to  use  his  San  Diego  [32]  ad- 
dress, i 

Q.  In  other  words,  you  assumed  that  by  the 
fact  that  the  letter  didn't  come  back  that  he  had  re+ 
ceived  it  and,  therefore,  there  was  no  need  to  notify 
him  at  the  San  Diego  address  ? 

A.     That  is  correct. 

Q.     Now,  you  are  quite  familiar  with  this  regis- 
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trant's  whole  file?  A.     I  believe  so. 

Q.    And  his  history  before  the  Board? 

A.     I  believe  so,  yes. 

Q.  Would  you  characterize  his  attitude,  his 
promptness  in  reporting  or  lack  of  it  as  good  or  bad  ? 

A.    Well 

Mr.  Duncan:  I  will  object  to  that,  your  Honor. 
That  is  incompetent 

The  Court:  Just  a  minute.  Let  me  have  that 
question. 

(Question  beginning  with  Line  11  and  ending 
with  Line  12,  Page  33  reread.) 

The  Court :     The  objection  is  sustained. 

Q.  (By  Mr.  Barwick)  :  According  to  the  selec- 
tive service  file  that  you  have  before  you,  was  Mr. 
Venus  always  prompt  in  notifying  the  Board  of  any 
change  in  his  addresses? 

The  Court:  That  is  argumentative.  It  is  along 
the  same  line.  The  record  will  speak  for  itself  what- 
ever has  been  done.  [33] 

The  Witness:     I  am  not  to  answer  that,  am  I? 

The  Court:     Pardon? 

The  Witness :     T  am  not  to  answer  that,  am  I  ? 

The  Court:  We  will  see  in  just  a  moment.  We 
will  see  if  the  United  States  Attorney  has  anything 
to  say  about  it. 

Mr.  Duncan  :     Are  you  finished,  counsel  ? 

The  Court:  I  think  that  last  question  is  in  line 
with  the  previous  question  to  which  the  objection 
was  sustained.  The  record  will  speak  for  itself. 
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Mr.  Barwick ;  All  right,  your  Honor.  I  will  with- 
draw the  question. 

Q.  Directing  your  attention  to  the  cover  sheet  of 
the  registrant's  file,  how  many  changes  of  address  do 
you  find  there  ? 

Mr.  Duncan:  I  will  object  to  that,  your  Honor. 
The  record  can  speak  for  itself.  This  record  can 
speak  for  itself. 

Mr.  Barwick :  If  the  Court  please,  it  is  going  to 
be  much  easier  for  the  jury  to  be  told  some  of  these 
things  than  have  to  go  through  a  hundred  and  fifty 
pages  of  items  to  find  out  how  many  times  he  re- 
ported or  changed  his  address.  I  am  only  trying  to 
help  get  the  facts  in  front  of  the  jury.  They  can 
look  at  this  all  day  and  not  discover  some  of  these 
items. 

The  Court :  Let  me  see  this  exhibit  that  you  [34] 
are  inquiring  into. 

Mr.  Barwick :     Here  is  a  photostatic  copy  of  it. 

The  Court :     Yes. 

You  have  reference  to  addresses  previously 
changed,  is  that  correct  ?  Is  that  your  question  ? 

Mr.  Barwick :     And  subsequent,  your  Honor. 

The  Court:  Are  there  any  subsequent  to  what 
has  already  been  testified  to  ? 

Mr.  Barwick :  I  believe  the  file  shows  that  there 
are  subsequent  addresses  after  the  Modesto  that  are 
listed  in  his  folder  that  he  sent  in. 

The  Court:     I  see. 

Mr.  Barwick:  There  are  also  a  large  number  of 
prior. 
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The  Court:     She  may  answer. 

The  Witness :  Would  you  ask  the  question  again 
please? 

Q.  (By  Mr.  Barwick)  :  I  believe  it  was  phrased 
this  way :  In  the  cover  sheet  of  this  registrant 's  file 
bow  many  changes  of  address  do  you  find  listed 
there?  A.     There  are  eight. 

Q.  Are  any  of  those  subsequent  to  the  Order  to 
Report  for  Induction?  A.     Yes. 

Q.     How  many  ?  A.     Two. 

Q.  Directing  your  attention  to  this  conversation 
on  [35]  April  25th,  1957,  did  you  or  did  you  not  at 
that  time  tell  the  defendant,  Mr.  Venus,  that  the 
matter  was  out  of  your  hands  and  was  up  to  the 
United  States  Attorney? 

Mr.  Duncan:  I  will  object  to  that  as  being  ir- 
relevant and  immaterial. 

The  Court:     The  objection  is  sustained. 

Q.  (By  Mr.  Barwick)  :  Did  you  at  that  time 
tell  the  defendant  that  he  had  a  duty  to  report? 

A.     I  don't  recall. 

The  Court :     The  answer  was  ? 

The  Witness:     I  don't  recall. 

Q.  (By  Mr.  Barwick) :  Do  you  recall  the  defend- 
ant's asking  you  at  that  time,  ''What  procedure  do 
I  follow  now?"  A.     No. 

Q,     You  just  don 't  recall  ?  A.     No. 

Q.  Do  you  recall  anything  that  the  defendant 
asked  you  on  that  occasion  ?  A.     Certainly. 

The  Court :  Just  a  minute.  What  about  this  line 
of  questioning?  She  is  a  clerk  in  the  office;  she  is 
not  a  board  member. 
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Mr.  Duncan:  Well,  I  went  into  the  April  25th 
meeting,  your  Honor.  I  suppose  it  is  proper  to  bring 
out  all  the  facts  surrounding  that  meeting.  [36] 

The  Court:  Was  this  during  a  meeting,  or  was 
it  just  an  informal  visit  you  refer  to? 

Mr.  Barwick:  It  is  an  informal  visit,  your 
Honor,  but  it  bears  highly  on  the  question  of  his 
intent. 

The  Court :     I  beg  your  pardon  ? 

Mr.  Barwick:  It  bears  quite  strongly  on  the 
question  of  his  intent. 

The  Court :  April,  1957 ;  that  is  this  year,  is  that 
correct  ? 

Mr.  Barwick:     Yes,  your  Honor. 

The  Court:  Do  you  understand  the  question, 
ma'am? 

The  Witness:  Yes.  He  wanted  to  know  if  I  re- 
membered anything  the  registrant  said.  -, 

Is  that  what  you  said?  1 

Q.     (By  Mr.  Barwick)  :     Yes.  - 

A.  Why,  certainly  I  remember.  He  came  into  the 
office  and  asked  if  he  could  see  his  file,  and  I  said 
absolutely  he  certainly  could.  So  I  asked  him  to  come 
in,  seated  him  at  a  desk,  and  got  his  file  for  him,  and 
opened  it  open.  And  he  started  looking  through  it. 
We  looked  through  it  together  and  discussed  it  to- 
gether. And  he  wanted  to  see  his  Order  to  Report 
for  Induction.  We  got  that  out,  and  he  reviewed  all 
of  it.  And  he  also  had  a  friend  with  him  who  helped 
him  copy  the  information  from  the  file.  And  I  stayed 
with  him  while  he  copied  it.  [37] 
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Q.  Now,  that  you  have  refreshed  your  memory 
by  repeating  it,  do  you  recall  anything,  in  substance, 
wherein  he  asked  you,  ''What  do  I  do?" 

A.     Why  would  he  ask  me  a  question  like  that? 

Q.     I  don't  know  why. 

A.  I  couldn't  tell  him  what  to  do.  I  couldn't  tell 
him  what  to  do. 

Q.     I  just  want  to  know  if  he  did. 

A.  No,  I  don't  recall  him  asking  me,  "What  do 
I  do?" 

Q.     Did  he  ask  you? 

A.  I  don't  recall  him  asking  me  that.  I  do  recall 
something  he  said. 

The  Court:     What  is  that? 

The  Witness:  I  said  I  do  recall  something  he 
said,  but  probably  that  would  be  out  of  order. 

Q.  (By  Mr.  Barwick) :  No,  anything  he  said 
would  be  in  order  if  you  can  recall  it. 

A.  Well,  he  did  say  that  if  he  had  gotten  his 
Order  to  Report  for  Induction,  of  course,  he  would 
have  refused  induction. 

Q.     I  see.  A.     He  did  say  that. 

Q.  Do  you  recall  during  that  conversation,  being 
asked  whether  the  Board  had  ever  received  a  post 
card  written  by  the  defendant  from  Modesto  and 
mailed  to  the  Board  showing  a  [38]  change  of  ad- 
dress ? 

A.  Yes,  he  asked  the  question.  And  I  said  if  we 
had  received  the  card,  it  would  have  been  in  the  file. 

Q.  Then,  you  do  remember  something  more  than 
what  you  have  just  stated.  You  do  remember  that? 
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A.     I  remember  that,  yes. 

Q.  Do  you  recall  the  defendant's  mentioning  a 
letter  that  he  had  written  in  September  of  1956,  to 
the  Board  requesting  that  he  be  not  considered  de- 
linquent? Did  you  have  a  discussion  about  that 
letter?  A.     I  don't  recall. 

Q.  I  direct  your  attention  in  the  file  to  Septem- 
ber 4th,  1956,  Item  Number  26.  A.     Yes. 

Q.    Would  you  please  read  that  letter  to  the  jury. 

Mr.  Duncan:     I  will  object  to  that,  your  Honor. 

That  letter  will  speak  for  itself. 

The  defendant  can  call  Mrs.  Haisch  as  his  own 
witness  if  he  desires  and  go  into  this  exhibit  more 
particularly.  I  went,  simply,  into  the  happenings  on 
April  25th  of  1957,  and  this  is  exceeding  the  scope  of 
the  direct  examination  when  he  goes  into  another 
letter  on  an  entirely  different  thing.  ^ 

The  Court :     I  would  like  to  see  the  letter. 

Mr.  Barwick :     This  is  a  photostat. 

The  Couii: :     Is  this  a  copy  of  the  letter  ?  [39] 

The  Witness :  Yes,  sir.  This  is  the  original  here ; 
yes,  sir. 

The  Court:     I  will  take  your  letter.  v; 

The  Witness:     All  right.  Surely.  J 

The  Court :  I  am  going  to  excuse  the  jury  for  a 
few  minutes.  You  are  excused  for  a  few  minutes. 
Please  keep  in  mind  the  admonition.  r- 

(Whereupon  the   jury  retired  to   the   jury 
room,  and  the  following  proceedings  were  had 

outside  the  presence  and  hearing  of  the  jurv:) 


I 
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The  Court :  Now,  I  want  some  information  from 
soimsel  here.  This  file  has  been  introduced. 

Mr.  Duncan:  It  hasn't  been  introduced  yet,  your 
Bonor. 

The  Court :     What  is  that  ? 

Mr.  Duncan:     It  hasn't  been  offered  yet. 

The  Court :  It  has  been  referred  to.  And  are  you 
'oing  to  offer  the  entire  file  in  evidence  ? 

Mr.  Duncan :  I  am  still  contemplating  that,  your 
Honor. 

The  Court:  I  want  to  know  that  before  I  can 
pass  on  this  matter. 

Mr.  Duncan :  I  think  I  will  offer  the  entire  file, 
^our  Honor. 

The  Court :     This  is  part  of  the  file,  is  it  not  ? 

Mr.  Duncan:  Yes,  it  is  part  of  the  file,  your 
Honor,  [40]  but  the  thing  that  I  have  an  objection 
;o  is  I  referred  on  direct  examination 

The  Court :     Can  you  come  forward. 

Mr.  Duncan:     I'm  sorry.  I  beg  your  pardon. 

I  referred  on  direct  examination  to  a  conversation 
)n  April  25  of  this  year  that  the  defendant  had  with 
:he  witness  at  the  Board.  Now,  by  referring  to  that 
conversation  counsel  then  is  attempting  to  have  the 
^tness  read  this  letter  in.  Now,  that  is  exceeding 
:he  scope  of  the  direct  examination,  because  he  is 
emphasizing  this  letter;  and  the  letter  speaks  for 
.tself. 

The  Court:  It  seems  to  me  this  letter,  reading 
Lt,  is  self-serving.  He  is  talking  about  himself  as  to 
5vhat  he  did,  and  ho  argues  the  matter  somewhat.  He 
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writes  it  to  the  local  board.  But  if  this  entire  file  is 

going  to  be  introduced,  this  is  part  of  the  file. 

It  is  true  parts  of  the  file  may  not  bear  upon  this 
subject  matter,  but  here  is  a  letter  dated  September 
4,  1956.  The  notice  that  he  is  alleged  to  have  ignored 
is  dated 

Mr.  Duncan :     October  28,  1955. 

The  Court:     1955. 

Mr.  Duncan :     Eleven  months  before. 

The  Court :  And  the  letter  that  he  had  previously 
sent  in  as  to  his  change  of  address  is  dated  June  the 
7th,  1954.  Now,  I  don't  know  just  what  the  scope 
ought  to  cover  here  [41]  in  this  case. 

Mr.  Duncan :     It  has  always  been  my  impression, 
your  Honor,  that  a  letter  should  speak  for  itself. 
This  letter,  while  it  is  a  part  of  Government's  Ex- 
hibit for  Identification  Number  1,  there  was  no  em- 
phasis placed  upon  it  on  the  direct  examination. 
Now,  this  is  a  self-serving  declaration.  Nothing  on  i 
direct  examination  referred  to  this  letter.  It  should 
speak  for  itself.  The  jury  should  have  the  opportun-  -| 
ity,  your  Honor,  to  review  these  letters  and  to  place 
such  em]^hasis  on  them  as  they  desire,  rather  than  i 
having  particular  ones  read  to  them. 

I  realize  I  had  a  letter  read  in.  Perhaps  it  is  not  t 
proper,  but  it  went  in  without  objection.  f 

The  Court:  This,  for  example,  says  in  here:  "If 
have  always  complied  with  all  the  instructions  of  the  • 
Board.  Never  have  I  tried  to  avoid  any  duty  by* 
means  of  trickery."  That  is  a  gratuitous  statement! 
on  liis  part.   It  is   self-serving.   "In   other  words, 
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therefore,  I  honestly  object  to  your  conclusion  that 
I  have  been  delinquent  in  advising  the  Board  of  my 
own  matters.  I  concealed  nothing  and  refused  in- 
iuction  openly,  because  of  being  conscientiously  op- 
posed to  combat  and  noncombatant  service  as  an 
Drdained  minister,  on  May  the  20th,  1954.  I  reported 
to  the  induction  station  because  of  receiving  mail  at 
my  home  address  in  San  Diego.  I  definitely  did  not 
receive  any  other  induction  notice.  And  if  I  did,  I 
svould  have  [42]  reported  as  before.  After  openl}^ 
ip])earing  at  the  marshal's  office,  I  was  put  in  jail 
m  bail  in  August  of  '55,  and  my  case  was  completely 
:hrown  out  of  couii:,  as  the  case  in  the  Supreme 
I'ourt  had  been  won  that  had  bearing  on  my 
jase  *  *  *"  He  argues  the  matter  here,  and  he  not 
)nly  argues  it  hut  puts  himself,  by  reason  of  that 
irgument,  in  a  favorable  light. 

I  think  al]  you  are  interested  in  is  what  the  pro- 
ceedings here  concern. 

Mr.  Barwick :  I  will  withdraw  the  letter  if  coun- 
sel will  stipulate  the  file  into  evidence  now. 

^Ir.  Duncan:  I  am  going  to  offer  the  whole  file, 
rour  Honor.  T  just  don't  want  emphasis  placed  on 
;his  particular  letter,  putting  in  the  defendant's 
;estimony  during  the  government's  case. 

:^It.  Barwick:  That  is  right.  I  will  withdraw  it 
for  that  purpose  if  counsel  will  stipulate  the  file  into 
evidence  now. 

The  Court:  But  are  you  going  to  argue  from  the 
mtire  file  at  random?  I  don't  know.  It  may  have 
something  to  do  with  the  previous  case  which  we 
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have  nothing  to  do  with  here  at  this  time.  It  may 

have  something  to  do  with  the  war  in  China.  I  don't 

know. 

Mr.  Barwick:  Naturally,  I  don't  intend  to  spend 
any  more  time  here  arguing  than  is  pertinent.  And  if 
we  go  through  that  file  letter  by  letter  determining 
what  is  and  [43]  isn't  going  to  go  in,  we  will  be 
here  a  week. 

The  Court :  The  only  thing  we  have  before  us  in 
this  case:  Did  he  or  did  he  not  receive  the  letter? 
You  have  already  developed  the  custom  and  the 
action  in  regards  to  the  mailing  of  the  letter.  Now 
then,  that  would  call  for  some  burden  or  some  ex- 
planation on  the  part  of  the  defendant.  There  is  ai 
dispute  about  his  having  received  the  letter.  There 
is  in  evidence  the  fact  that  he  subsequently  went  into 
the  office.  There,  that  is  correct,  isn't  it? 

Mr.  Duncan:     Yes. 

The  Court:     And  discussed  the  matter  with  the 
witness  and  possibly  others.  He  had  a  friend  with  i 
him.  The  only  material  matters,  I  think,  are  in  rela- 
tion to  these  occurrences  to  determine  what  his  in- 
tent was  and  knowledge  in  this  matter.  Now,  if  you 
go  into  another  case  that  was  thrown  out,  as  he  said, , 
if  you  go  into  argumentative  matters — the  letter,  forr 
example,  in  which  he  attempted  to  give  himself  ai 
good  recommendation,  in  which  he  talks  about  trick- 
ery and  all  that,  putting  himself  in  a  favorable  light  1 
in  relation  to  that  portion  of  the  letter — if  you  are' 
going  to  go  into  all  these  matters,  I  am  wondering:^ 
just  how  far  we  should  go. 
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Mr.  Duncan:  Your  Honor,  I  intend  to  put  the 
whole  file  into  evidence,  but  I  think  the  file  should 
speak  for  itself,  and  that  particular  emphasis  should 
not  be  put  on  any 

The  Court:  We  don't  want  to  divert  the  atten- 
tion [44]  of  the  jury  here  as  to  the  issue  at  hand, 
the  whole  issue  we  have  to  determine :  Did  he  or  did 
he  not  receive  the  letter? 

What  was  his  state  of  mind  in  relation  to  this 
entire  situation?  So  that  the  jury  may  have  some 
knowledge  as  to  either  his  prior  or  subsequent  ac- 
tions so  as  to  determine  his  state  of  mind  and  deter- 
mine his  intent  in  relation  to  whether  or  not  he  de- 
sired to  report  for  induction  or  not.  Now,  if  you 
people  can  work  out  a  formula  to  confine  the  evi- 
dence within  proper  bounds,  we  can  probably  make 
progress ;  but 

Mr.  Duncan:  This  problem  of  putting  in  the 
whole  selective  service  file  is  always  raised  in  this 
type  of  case,  and  it  has  been  the  general  procedure  to 
do  so;  because  it  represents  a  true  and  fair  picture 
to  both  sides.  It  gives  the  complete  history  of  the 
whole  case.  And  that  is  the  reason,  generally,  de- 
fense counsel  raises  no  objection  to  its  going  in;  and 
the  government  wishes  to  have  it  in. 

The  Court:  In  a  way,  he  makes  a  statement  in 
this  letter  which  is  not  in  his  best  interest.  That  is 
not  my  affair  to  comment  on  that,  but  you  are  con- 
ducting the  case,  Mr.  Duncan,  and  I  am  calling  this 
to  your  attention  so  you  can  work  out  these  probler-is 
fiDir,  vour  point  of  view. 
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Mr.  Duncan:  I  will  at  this  time  offer  the  com- 
plete file  that  has  heretofore  been  identified  as  Gov- 
ernment's Exhibit  Number  1. 

Mr.  Barwick:  I  have  no  objection,  your  [45] 
Honor.  I  want  it  in.  I  will  stipulate  that  it  may  be 
entered  right  now. 

The  Court:  I  may  have  something  to  say  about 
that  later  on.  This  thing  is  going  to  take  two  weeks 
to  try  it.  If  you  are  going  through  every  letter  and 
cross-examine  the  witness  on  every  document  that  is 
in  the  file,  I  am  going  to  put  a  stop  to  it. 

Mr.  Barwick:     I  don't  intend  to,  your  Honor. 

Mr.  Duncan:  The  government  doesn't  intend  to, 
either,  your  Honor.  I  think  we  will  wind  the  case  up 
in  short  order. 

The  Court :     Very  well. 

The  Clerk:  The  exhibit  is  marked  Government's 
Number  1  in  evidence  then,  your  Honor? 

The  Court:  It  may  be  received  in  evidence  sub- 
ject, however,  to  further  developments ;  and  we  will 
see  whether  there  are  some  immaterial  matters,  im- 
material to  this  situation,  in  the  file. 

Call  back  the  jury. 

Mr.  Barwick:  By  that,  does  the  Court  mean  to 
say  it  will  exclude  portions  of  the  file  later  on? 

The  Court:     WiU  what?  t 

Mr.  Barwick :  Will  exclude  a  portion  of  the  evi- 
dence later  on? 

The  Court:     Will  what? 

Mr.  Barwick:  Exclude  any  portion  of  the  [46] 
file. 
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The  Court:  I  can't  tell  you  what  I  might  do.  I 
don't  know  mj^self  at  this  time.  We  will  see.  But  the 
file  is  in  evidence  now. 

(Government's  Exhibit  Number  1  for  Identi- 
fication was  received  in  evidence  as  Govern- 
ment's Exhibit  Number  1.) 

(The  proceedings  were  resumed  within  the 
presence  and  hearing  of  the  jury:) 

The  Court :  Do  you  now  stipulate  the  jurors  and 
the  defendant  are  present? 

Mr.  Duncan:     It  is  so  stipulated. 
Mr.  Barwick :     I  so  stipulate. 
The  Court :     You  may  proceed. 

Cross-Examination 
(Continued) 
By  Mr.  Barwick : 

Q.  Did  you  have  a  conversation  on  April  25, 
1957,  in  your  office  with  the  defendant  concerning  a 
letter  he  had  written  to  you  on  September  4,  1956? 

A.  T  don't  recall  that  letter  in  particular.  We 
discussed  several  of  the  letters  in  his  file,  but  I  don 't 
recall  that  one  in  particular. 

Q.  You  don't  recall  discussing  that  particular 
letter? 

A.  No,  not  any  more  than  some  of  the  other  in- 
formation in  here. 

Q.    Mrs.  Haisch,  do  you  recall  the  defendant's 
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asking  [47]  you  a  question,  in  substance,  as  follows: 

''Didn't  it  strike  you  as  unusual  that  I  didn't  re-      ] 

port?" 

A.     Yes,  i  remember  him  asking  me  that,  and  I      ' 
said,  yes,  I  thought  it  strange  that  he  didn't  report. 

Q.     And  why  did  you  give  the  answer  ''I  thought 
it  strange  that  you  didn't  report?"  k 

A.     Well,  I  thought  he  had  received  his  order  and    iai 
that  he  would  report.  e^ 

Mr.  Barwick :     No  further  questions,  your  Honor.      n 

Mr.    Duncan:     I    have    nothing    further,    vour 
Honor.  ^ 

The  Court:    That  is  all.  ^ 

(Witness  withdrew.) 

The  Court :     That  file  may  now  be  marked  in  evi- 
dence. ■ 
The  Clerk :     It  is  so  marked.  [ 

(Government's  Exhibit  Number  1,  Selective  '\ 
Service    File,   heretofore   marked   as   Govern-  1 
ment's  Exhibit  Number  1  for  Identification  was  j 
then  marked  in  evidence  as  Government's  Ex- 
hibit Number  1.)  ,  ' 

I  (i 

Mr.  Duncan :     The  government  rests,  your  Honor.  '  «^^ 

The  Court:     Do  you  have  an  opening  statement  at      ^ 
this  time?  i  ^i 

Mr.  Barwick:     Yes.  If  the  Court  please,  I  would    i  ? 

like  to  make  an  opening  statement.  '  'n 

The  Court:     Proceed.  p 
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(Whereupon  followed  an  opening  statement 
by  defendant's  counsel.)  [48] 

Mr.  Barwick:    At  this  time  I  would  like  to  call 
he  defendant  to  the  stand,  your  Honor. 
The  Clerk :    Will  you  be  sworn. 

CARLIN  CONSTANTINE  VENUS 
he  defendant,  called  as  a  witness  in  his  own  behalf, 
Laving  been  first  duly  sworn,  was  examined  and 
estified,  as  follows : 

The  Clerk:  Be  seated  please.  Please  state  your 
ame  for  the  record. 

The  Witness:  Carlin  Constantine  Venus, 
^  e  n  u  s,  last  name. 

Direct  Examination 
5y  Mr.  Barwick : 

Q.  And  where  do  you  live  at  the  present  time, 
Ir.  Venus  f 

A.     302  Market  Street,  Venice,  California. 

Q.  Directing  your  attention  to  1954,  in  the  fall 
f  the  year,  where  were  you  living  at  that  time  ? 

A.     In  Modesto,  California;  1431-lOth  Street. 

Q.  And  how  long  did  you  live  at  1431-lOth  Street 
Q  Modesto  f 

A.  Prom  approximately  June  of  1954  to  Decem- 
er,  1954. 

Q.  In  June  of  1954,  where  were  you  living  prior 
0  moving  to  Modesto  ? 

Prior  to  moving  to  Modesto  in  June  of  1954, 
srhere  did  you  live? 
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A.     650-llth   Street,   San  Diego.   That  was  my> 
parents'  home  address.  [49] 

Q.     And  have  you  notified  the  draft  board  that 
that  was  your  address?  A.     Yes. 

Q.    And  then,  when  you  went  to  Modesto,  did  you 
notify  the  draft  board  of  a  new  address  *? 

A.    Yes,  I  did. 

Q.     How  did  you  notify  them  ? 

A.     By  mail ;  the  letter  of  June  7th,  1954. 

Q.     Is  that  the  letter  that  was  read  into  evidence 
a  short  time  ago  ?  A.     Yes. 

Q.     Did  you  ever  leave  Modesto  after  June,  19541 

A.     I  left  from  time  to  time,  but  I  was  always  in 
close  contact  with  the  address  within 

Q.     What  was  the  address  at  1431-lOth  Street  in 
Modesto'?  A.    What  was  if? 

Q.     Yes.  What  was  there  ? 

A.     It  was  a  large  building.  It  was  a  gymnasium. 

Q.     Did  you  work  there "?  A.     Yes,  I  did. 

Q.     Did  you  sleep  there?  A.     Yes,  I  did. 

Q.     Did  you  receive  mail  there  regularly  ? 

A.    Yes. 

Q.     When    did    you   leave    1431-lOth    Street    in 
Modesto?  [50] 

A.  I  left  there  around  the  fall  of  the  year — the 
winter  of  the  year  of  1954.  But  I  went  back  and 
forth  to  call  to  San  Diego  visiting  my  parents  bel' 
cause  of  activity  engaged  in  previous  of  this  nature 
And  when  I  finally  left  Modesto  to  call,  I  helped  mjjg^y 
parents  move  in  February  of  1955.  And  then  I  noti 
fied  them  of  this  new  address  of  my  parents. 
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Q.    Just  a  moment.  Now,  you  left  Modesto  in 
'ebruary  of  1955,  is  that  right  % 

A.     That  was 

Q.     That  was  the  last  time  ? 
A.    Yes,  as  far  as  address  goes. 
Q.     Just  before  you  left  did  you  notify  the  board 
I  a  new  address  ? 

A.     It  was  about  the  same  time,  because  I  didn't 
now  if  I  was  going  to  stay  in  Modesto  or  if  I  was 
)ing  to  stay  in  San  Diego.  So  I,  after  helping  my 
irents  move,  I  decided  that  that  would  be  the  ad- 
ress.  And  then,  after  I  had  made  sure  of  that,  I  had 
oved  in  February  of  1955,  That  was  my  new  ad- 
ress,  and  I  notified  the  draft  board  of  that  addi'ess. 
Q.     Now,  what  address  is  that  ?  What  address  did 
)u  notify  them  of  in  February,  1955  ? 
A.     1120-30th  Street  in  San  Diego. 
Q.     And  that  was  your  parents'  home? 
A.     Yes. 

Q.     And  you  weren't  living  there,  though?  [51] 
A.     At  that  time  I  was,  because  I  was  waiting 
r  another  case. 

Q.  You  moved  back  from  Modesto  to  San  Diego 
id  resumed  residence  with  your  parents  at  1120- 
Ith  Street?  A.    Yes. 

Q.     In  February  of  1955? 
A.     That  is  right. 

Q.  How  did  you  notify  the  draft  board  of  that 
;w  address?  A.     By  mail;  post  card. 

Q.     Did  you  address  the  post  card? 
A.     Yes;  I  did. 
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Q.     Did  you  put  it  in  the  mail  box"? 

A.    Yes. 

Q.    Did  anyone  see  you  put  it  in  the  mail  box? 

A.     Yes. 

Q.     And  what  did  the  card  say  on  it  *? 

A.    I  said:  "This  is  to  notify  you  of  my  new 
home  address.  You  can  contact  me  at  this  address  i 
at  all  times.  Please  send  all  mail  to  this  new  ad- 
dress as  from  the  date  of  February" — I  believe  it 
was  February  20th.  I  am  not  accurate  on  that,  but ; 
it  w^as  a  February  date.  I  said,  "as  of  February' 
20th."  I  will  say  that.  I  would.  "Please  send  all  I 
mail   to   this  new^  address:   1120-30th   Street,   San 
Diego."  And  I  signed  it,  my  name:  "Thank  you,. 
Carlin  Venus."  Then,  I  put  my  draft  board  number 
right  on  the  bottom  of  4140529  or  578.  [52] 

Q.  When  was  the  next  time  you  heard  from  the 
draft  board  or  any  agency  of  the  United  States 
Government  concerning  your  draft  status? 

A.     Well,  it  wasn't  until  April  of  1956,  or  the 
beginning  of  the  year  of  1956  one.  An  F.  B.  1.  agent  t 
contacted  me,  and  he  said  that  I  was  delinquent. 
And  I  said,  "What?  Delinquent  for  what?"  Audi 
he  said,  ' '  Well,  you  haven 't  notified  the  draft  board 
of  your  address, ' '  He  said,  ' '  They  have  you  charged  I 
with  wilfully  and  knowingly  refusing  induction."^ 
And  1  said,  "Well,  I  don't  even  know  what  you  are 
talking  about,  because  I  would  never  refuse  to  re- 
port for  induction."  And  he  said,  "Well" 

Mr.  Duncan:  I  will  object  to  any  more  conversa- 
tion with  the  aoent  as  hearsay,  vour  Honor. 
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The  Court:    That  is  when?  April  of  1956? 

Mr.  Barwick:     Yes,  your  Honor. 

The  Court:  I  ^\\\\  sustain  that  objection  at  this 
point. 

Mr.  Barwick :    May  I  say  something,  your  Honor  % 

The  Court:     Yes. 

Mr.  Barwick :  We  are  not  interested  in  the  truth 
or  veracity  of  what  the  agent  said.  We  are  only 
interested  in  what  effect  it  had  on  him.  We  don't 
care  whether  all  the  words  are  true  or  not.  So  in 
that  sense,  it  is  not  hearsay.  We  don't  care  whether 
it  is  true.  It  is  only :  Did  he  hear  it  %  [53]  And  what 
was  his  reaction  to  it?  So  for  that  purpose  alone 
what  the  agent  said  ought  to  be  admissible. 

Mr.  Duncan :  I  will  withdraw  the  objection,  your 
Honor,  if  a  proper  foundation  is  laid  for  the  con- 
versation. 

Mr.  Barwick:     All  right. 

Q.  Where  did  this  conversation  take  place  with 
theF.  B.  I.  agent? 

A.  In  an  establishment  called  Physical  Services. 
It  is  physical  therapy.  It  is  a  gymnasium. 

Q.     Where?  A.     In  Los  Angeles. 

Q.     Who  was  present  during  the  conversation  ? 

A.  Well,  the  employer  saw  me  talking  to  the 
F.  B.  I.  agent,  but  he  wasn't  there;  he  was  in  an- 
other room. 

Q.     Do  you  remember  who  the  F.  B.  I.  agent  was? 

A.  I  remember  him  if  I  see  him,  but  I  can't  re- 
member his  name. 

Q.     Was  anyone  else  present? 
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A.     No;  not  in  that  room. 

Q.     Do  you  recall  what  he  said  and  what  you 
said?  A.     Yes;  not  clearly. 

Q.  Would  you  repeat  it  to  the  best  of  your  recol- 
lection ? 

A.  He  asked  me  if  my  name  was  Venus,  and  I 
said,  ''Yes.'^  And  he  said  that  he  was  representing 
the  federal  government,  and  that  he  had  been  noti- 
fied to  notify  me  as  a  matter  of  [54]  myself  not 
reporting  for  induction.  And  I  said,  ''Well,  I  don't 
know  what  you  mean,  because  I  have  never  received 
any  notice  to  report  for  induction."  He  says,  "Well, 
obviously  then  there  is  something  about  your  ad- 
dress. Maybe  you  didn't  notify  the  draft  board,  or 
there  is  something  in  that  connection  that  took  place 
or  didn't  take  place."  And,  as  the  conversation 
went,  I  said  that  I  definitely  would  have  reported 
if  I  would  have  received  an  induction  notice,  but 
I  didn't.  And  I  told  him  that  I  did  at  that  time — I 
told  him  I  mailed  a  card  to  the  draft  board  of  the 
1120-30th  Street  address  in  February  of  1955. 

He  said  that  a  notice,  a  card,  was  sent  to  me  and 
a  notice  in  September  or  October  of  1955.  "Well," 
I  said,  "at  that  time  I  wasn't  even  at  that  address. 
So  if  it  was  sent  then,  I  couldn't  have  received  it, 
because  I  wasn't  there."  And  he  said,  "Well,  it's 
not  a  matter  for  me."  He  said,  "You  had  better 
notify  your  draft  board."  And  that  is  what  I  did. 

Q.     How  did  you  notify  your  draft  board? 
A.     I  wrote  them  a  letter,  and  I  told  them  of  m^ 
new  address.  I  told  them  of  the  address  at  thai 
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time,  and  then  my  new  address  was  756  Pier  Ave- 
nue. And  I  informed  them  of  that.   That  was  in 
1956. 

Q.  Did  you  leave  a  forwarding  address  when 
you  left  Modesto?  A.     No;  I  didn't.  [55] 

Q.     Why  didn't  you  leave  a  forwarding  address? 

A.  Because  the  main  people  I  was  in  contact 
with  knew  of  my  whereabouts.  And,  as  far  as  the 
draft  board  was  concerned,  I  knew  they  knew  of 
my  address.  And  when  I  moved,  I  notified  the  draft 
board  of  my  new  address. 

Q.     That  is  the  card  that  you  mailed  to  them? 

A.     Yes. 

Q.  Was  there  any  other  way  that  they  knew  of 
your  address? 

A.  No.  They  might  have  been  able  to  contact 
my  parents'  address,  my  parents'  previous  address, 
if  they  didn't  have  that  address,  of  1431-lOth  Street. 
They  say  that  they  sent  the  notice.  Now,  if  the 
notice  was  sent  to  the  Modesto  address  in  1955,  Oc- 
tober, 1955,  they  sent  it  to  the  wrong  address,  be- 
cause T  wasn't  living  at  that  address.  I  was  living 
at  1120-30th  Street,  San  Diego,  as  of  February, 
1955.  Not  only  that,  as  you  mentioned,  the  building 
wasn't  even  there. 

Mr.  Barwick:  No.  No.  Just  strike  that  as  non- 
responsive,  your  Honor. 

The  Court:     What  do  you  want  stricken? 

Mr.  Barwick:  The  last  portion  about  the  build- 
ing not  being  there. 

The  Court:     It  may  be  stricken. 
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Q.  (By  Mr.  Barwick)  :  Directing  your  atten- 
tion to  April  25,  1957,  did  you  go  to  the  local  draft 
board's  office?  A.     Yes.  [56] 

Q.  Was  that  the  first  time  you  went  to  the  draft 
board  after  finding  out  that  you  had  been  reported 
delinquent  ?  A.     Yes. 

Q.  Why  did  you  go  to  the  draft  board  at  that 
time? 

A.  Well,  because  of  after  writing  back  and  forth 
—I  wrote  to  the  Board,  and  I  told  them  of  this, 
of  my  status,  and  so  on.  I  thought  that  they  would 
consider  sending  me  another  induction  notice,  be- 
cause I  didn't  get  it.  I  honestly  felt  that  T  deserved 
to  get  another  notice.  But  because  I  didn't,  I  went 
to  the  draft  board  to  review  my  file;  because  here 
the  thing  had  already  gone  into  other  hands. 

Q.  How  did  you  know  that  things  had  gone 
into  other  hands  ? 

A.     I  had  talked  to  an  attorney  about  it. 

Q.     What  other  hands  do  you  refer  to  ? 

A.  Well,  possibly  the— I  didn't  know  actually. 
Maybe  the  District  Attorney  or  some — or  the  United 
States  Attorney. 

Q.  You  went  to  the  draft  board.  Did  you  have 
a  conversation  on  April  25  with  Mrs.  Haisch? 

A.    Yes;  I  did. 

Q.    And  did  you  take  anyone  with  you? 

A.    Yes;  I  did. 

Q.    And  who  did  you  take  with  you?  '^ 

A.    Bill  McManis.  "^ 

Q.     Was  he  there  at  all  times  during  your  con- 
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versation  with  Mrs.  Haisch  %  [57]  A.    Yes. 

Q.  And  did  you  go  there  for  any  specific  pur- 
pose? A.     Yes;  I  did. 

Q.    What  was  that  purpose? 

A.     To  copy  the  file. 

Q.    And  did  anyone  tell  you  to  copy  the  file? 

A.     A  friend  of  mine  did,  yes. 

Q.  You  had  a  conversation  with  Mrs.  Haisch. 
Do  you  recall  what  you  said  and  what  Mrs.  Haisch 
said  during  that  conversation?  A.     Yes. 

Q.  Would  you  please  repeat,  as  fully  as  you  can 
remember,  what  was  said  during  that  conversation? 

A.  Well,  I  went  into  the  office,  and  I  was  im- 
mediately shown  in  because  of  procedure  there.  And 
I  asked  to  see  my  file,  and  she  said  that  was  all 
right.  And  I  said  I  would  like  to  have  my  friend 
copy  my  file  with  me,  and  she  said,  "Well,  you  mil 
have  to  sign  a  statement  allowing  him  to  do  so."  And 
I  said,  "That  is  all  right."  So  I  went  in,  and  he 
went  in  with  me.  We  had  two  typewriters,  and  we 
tried  to  copy  everything  as  of  January,  1955,  be- 
cause of  this,  whatever  it  is  termed.  And  then,  from 
that  time  on  Mrs.  Haisch  and  myself,  we  were  dis- 
cussing, we  were  reviewing  the  file.  And  I  asked 
her,  I  said,  "Didn't  you  think  it  strange  that  I 
didn't  report,  since  I  have  reported  and  been  com- 
pletely [58]  co-operative  for  four  or  five  years?" 
And  she  said,  "Yes,  I  thought  it  very  strange,  be- 
cause you  have  been  very  co-operative."  And  the 
conversation  went  on,  and  I  referred  to  the  letter- 
that  I  had  written  speaking  about  my  address  i]i 
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San  Diego.  And  she  said,  ''Well,  we  didn't  get  thej| 
induction  notice  back,  so  we  automatically  figured 
that  you  got  it.  And  so  we  went  through  with  the 
proper  procedure,  because  we  assumed  that  you 
had  gotten  it."  Now,  she  said,  ''Whether  you  got 
it  or  not  we  don't  know,  but  we  assume  that  you 
did."  And  I  said,  "Well,  I  did  not  get  it,  and  it 
certainly  is,  you  know,  quite  a  bit  of  difficulty  that 
it  is  bringing  up  because  of  something  that  I  am 
not  even  responsible  for  as  far  as  it  is  actually  a 
fact."  And  she  mentioned,  "Well,  we  usually  file 
everything  accurately  and  try  to  do  our  best."  And 
I  agreed  with  that.  I  wasn't  trying  to  mention  that 
she  didn't  mail  it  or  anything.  But  as  we  discussed 
it,  I  said,  "Well,  what  is  the  possibility  of  this, 
then*?"  And  she  mentioned,  "Well,  perhaps  it  is  a 
postal  mistake." 

Q.  Did  you  ask  her  at  any  time  during  that  con- 
versation, "What  do  I  do  now,"  or  "Where  do  I 
stand,"  or  did  you  ask  her  for  any  advice  as  to 
what  you  ought  to  do  ? 

Mr.  Duncan:     I  will  object  to  that  as  leading. 

The  Court:  It  is  leading.  The  objection  is  sus- 
tained. 

Q.  (By  Mr.  Barwick)  :  Do  you  recall  any  fur- 
ther conversation  at  that  time  with  Mrs.  [59] 
Haisch? 

A.  We  said  many  things,  but  I  don't  remember 
everything  about  it.  I  just  remember  the  main  high- 
lights of  it,  naturally. 


i 


United  States  of  America  71 

(Testimony  of  Carlin  Constantine  Venus.) 

Q.     Did  she  give  you  any  advice? 

Mr,  Duncan:  I  will  object  to  that  as  calling  for 
a  conclusion  of  the  witness,  your  Honor.  What  was 
said  is  the  thing  in  issue,  not  the 

The  Court:    The  objection  is  sustained. 

The  Witness:  What  was  said  was  that  it  is  not 
in  our  hands  anymore.  And  I  said 

Q.     (By  Mr.  Barwick)  :     Who  said  that? 

A.     Mrs.  Haisch. 

Q.     Was  that  in  response  to  a  question  by  you? 

A.     Yes. 

Q.     What  was  the  question  ? 

A.  ''Can  I  appeal  this  or  anything  now?"  And 
she  mentioned  that  it  is  not  in  their  liands  anymore, 
because  it  is  in — either — I  don't  remember  if  she 
said  District  Attorney  or  United  States  Attorney, 
But  she  mentioned  it  was  not  in  their  jurisdiction 
anymore. 

Q.     Did  she  offer  any  solution? 

Mr.  Duncan:  T  will  object  to  that,  your  Honor, 
as  calling  for  a  conclusion. 

The  Court:  That  objection  is  sustained  and  as 
to  questions  along  that  line.  It  has  been  established 
she  hasn't  the  authority  to  give  advice  or  offer  solu- 
tions, and  all.  [60] 

Mr.  Barwick :  That  is  a  point,  your  Honor,  She 
may  not  have  had  the  authority,  and  she  may  have 
given  it,  and  he  relied  on  it. 

The  Court:     I  will  sustain  the  objection. 

Q.     (By  Mr.  Barwick)  :    Has  anyone  m  any  ])()si- 
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tion   in   the   United   States   Government,   to   your 
knowledge,  told  you  directly  that  you  should  report 
for  induction  ?  A.     No. 

Q.  Has  anyone  in  the  United  States  Govern- 
ment prior  to  the  indictment  in  this  case  told  you 
or  informed  you  that  you  might  have  a  duty  to 
report  for  induction  even  though  you  did  not  actu- 
ally receive  a  notice? 

Mr.  Duncan:    I  will  object  to  that  as  leading. 

Mr.  Barwick:    It  calls  for  a  yes  or  no  answer. 

Mr.  Duncan :  It  is  direct  examination,  your 
Honor.  We  are  not  interested  in  counsers  testimony; 
we  are  interested  in  that  of  the  witness. 

The  Court:  Don't  the  regulations  and  laws  re- 
quire all  these  things  without  any  specific  notice  ? 
I  am  asking  you  now. 

Mr.  Barwick:  Your  Honor,  it  requires  specific 
notice,  but  I  want  to 

The  Court:  I  mean  without  additional  formali- 
ties when  a  situation  arises  such  as  we  have  dis- 
cussed here  ?  Is  there  anything  necessary  other  than 
the  written  forms  that  are  sent  out?  [61] 

Mr.  Barwick:     This  question  is  asked  in  connec- 
tion with  his  intent,  your  Honor,  to  show  what  his* 
intent  was.  In   other  words,  if  someone  had  told  I 
him  to  go,  even  though  it  was  wrong 

The  Court:  This  doesn't  depend  on  a  verbal  no- 
tice ;  it  depends  on  a  written  notice.  ^ 

Mr.  Barwick:     True,  the 

The  Court :    And  the  records  are  on  file.  So  what  t 
somebody  else  might  have  told  him  cannot  be  con- 
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sidered.  We  don't  know  who  yon  mean  by  **any 
officer  of  the  United  States  Government."  If  it  is  a 
question  of  knowledge  or  intent,  he  can  testify  what 
is  in  his  mind  on  those  matters.  But  I  think  when 
you  go  into  a  question  of  that  kind,  unless  you  show^ 
me  that  it  is  incimibent  upon  the  government  to 
give  him  verbal  notice  in  addition  to  written  no- 
tice  

Mr.  Barwick:     No,  it  is  not. 

The  Court:  then  I  would  sustain  the  ob- 
jection. 

Q.  (By  Mr.  Barwick)  :  At  all  times  during  your 
selective  service  career,  Mr.  Venus,  from  the  mo- 
ment you  first  registered  up  to  the  present  time, 
what  has  been  your  intent  in  connection  with  ful- 
filling any  order  received  by  you  to  report  for  in- 
duction ? 

Mr.  Duncan:  I  will  object  to  that  as  invading 
the  province  of  the  jury,  your  Honor.  That  goes 
to  the  ultimate  issue  in  this  case.  That  is  a  matter 
for  the  jury  and  not  to  be  defined  by  the  [62]  wit- 
ness. 

The  Court:  It  seems  to  me  that  he  would  have 
a  right  to 

Mr.  Duncan:  Well,  the  question  is  also  leading, 
your  Honor.  I  beg  your  pardon. 

The  Court:     Go  ahead. 

Mr.  Duncan:  I  think  the  question  is  leading,  and 
it  invades  the  province  of  the  jury.  Perhaps  the 
same  thing  can  be  reached  by  a  different  type  ques- 
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tion.  But  I  think  that  question  is  clearly  leading 

and  invades  the  province  of  the  jury. 

The  Court :    After  all,  his  intent  is  at  issue  here. 

Mr.  Duncan :  It  is  the  ultimate  issue,  your  Honor, 
to  be  determined  by  the  jury. 

The  Court :  And,  of  course,  the  jury  has  a  right 
to  draw  its  own  conclusions;  but  I  think  he  would 
have  the  right  to  express  himself  in  the  light  of  his 
actions  in  this  case. 

Now,  I  would  confine  it  to  the  matter  at  issue 
here  instead  of  going  into  all  his  experiences,  be- 
cause, I  don't  know,  it  may  relate  back  ten  years  or 
more. 

Mr.  Barwick:  I  did  confine  the  question  to 
Orders  to  Report  for  Induction,  your  Honor. 

Mr.  Duncan:  I  think  the  question  can  be  more 
properly  phrased,  your  Honor.  It  is  vague  and  un- 
certain. 

The   Court:     Reframe  your  question.   [63] 

Q.  (By  Mr.  Barwick)  :  Mr.  Venus,  have  you 
formed  any  intent  concerning  what  you  would  or 
wouldn't  do  if  you  received  an  order  to  report? 

A.     No. 

Q.     Did  you  have  an  intent  if  you  got  an  order? 

A.     Yes;  I  would  have  reported  if  I 

Q.     Did  you  have  an  intent?  Yes  or  No? 

A.     To  report? 

Q.  No ;  just  did  you  have  some  thoughts  on  the 
subject?  Would  you  do  something  when  you  got  an 
order  ?  A.    Yes. 

Q.     Now,  what  would  you  do  if  you  got  an  order  ? 
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A.     I  would  report. 

Mr.  Duncan:  It  is  all  hypothetical  and  specula- 
tive, your  Honor. 

The  Court:  The  answer  may  stand.  As  I  say, 
it  is  a  province  of  the  jury.  After  all,  he  is  just  a 
witness  the  same  as  any  other  witness.  The  jury  will 
be  instructed  what  the  law  is  on  that  subject  matter. 

Q.  (By  Mr.  Barwick)  :  Has  it  ever  been  your 
intent  to  wilfully  and  knowingly  fail  to  report  if 
you  received  an  order?  A.     No. 

Q.  Have  you  always  stood  ready  to  report  for 
induction  if  you  received  a  notice?  [64] 

A.     Yes. 

Q.  Have  you  ever,  in  fact,  reported  for  induc- 
tion ?  A.     Yes. 

Q.     When  did  you  report  for  induction? 

A.     May,  1954. 

Mr.  Barwick :  No  further  questions,  your  Honor, 
at  this  time. 

The  Court:  We  will  take  a  recess  at  this  time. 
Again,  I  remind  you  of  the  admonition,  ladies  and 
gentlemen,  you  will  please  obser^^e.  We  will  recess 
for  fifteen  minutes. 

(Recess  taken.) 

The  Court.:  Do  you  stipulate  the  jurors  and  the 
defendant  are  present? 

Mr.  Barwick :     It  is  so  stipulated. 
Mr.  Dimcan :     It  is  so  stipulated. 
The  Court:     I  don't  see  the  defendant. 
Mr.  Barwick :    He  is  on  the  stand. 
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Mr.  Duncan :    He  is  on  the  stand,  your  Honor. 
The  Court:    Oh,  there  he  is.  I  didn't  look  in  that 

direction.  Go  right  ahead. 

Cross-Examination 
By  Mr.  Duncan: 

Q.  Mr.  Venus,  you  testified  that  in  February, 
I  believe  of  1955,  you  notified  the  draft  board  here 
of  your  address  being  1120-30th  Street  in  San 
Diego;  is  that  correct?  [65]  A.     Yes,  sir. 

Q.  What  means  did  you  use  to  notify  the  draft 
board  of  that? 

A.     I  mailed  them  a  post  card. 

Q.     And  that  post  card  was  mailed  where? 

A.     It  was  mailed  from  a  Los  Angeles  post  office. 

Q.     Did  you  send  it  by  registered  mail  ? 

A.     No;  I  didn't. 

Q.  You  said  that  somebody  else  was  with  you, 
however,  when  you  mailed  it;  is  that  correct? 

A.    Ye's. 

Q.  You  also,  on  June  7,  I  believe,  1954,  sent  a 
change  of  address  to  the  draft  board  giving  them 
the  Modesto  address,  didn't  you?  A.     Yes. 

Q.     By  what  means  did  you  send  that  address? 

A.     Sent  it  by  means  of  a  letter. 

Q.     And  where  did  you  mail  that? 

A.     I  mailed  that  from  Modesto. 

Q.  And  you  sent  that  one  by  registered  mail, 
didn't  you? 

A.  I  am  not  sure.  I  don't  remember  if  I  did 
or  not.  " 
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Q.  I  will  ask  you  to  look  through  the  exhibit 
here,  Government's  Exhibit  1,  and  see  if  you  can 
find  that  letter  that  you  wrote  and  dated  June  7, 
1954. 

Can  you  find  thaf?  [66]  A.     Yes. 

Q,  Didn't  you  ask  for  a  return  receipt  for  regis- 
tered mail  when  you  sent  that  change  of  address  % 

A.    Yes ;  I  guess  I  did  on  this  one. 

Q.     The  envelope  is  attached,  isn't  it? 

A.    Yes. 

Q.  You  also  sent  the  draft  board,  did  you  not, 
a  change  of  address  in  September  of  1956? 

The  Court:     Are  all  those  exhibits  numbered? 

Mr.  Duncan:  They  are  all  in  Exhibit  Number 
1,  your  Honor. 

The  Court:  I  know,  but  are  the  pages  separately 
numbered  ? 

Mr.  Duncan :  Your  Honor,  there  are  about  three 
numbers  on  each  one  of  those  pages. 

The  Court :  I  am  just  wondering  if  any  of  these 
exhibits  that  you  take  out  now  have  any  particular 
place  in  that  file? 

Mr.  Barwick:  Yes;  they  do,  your  Honor.  If  the 
Court  please,  each  exhibit  is  numbered  either  in  ink 
or  pencil  from  1 

The  Court:  I  think  they  ought  to  be  kept  in 
order.  You  had  better  take  this  fiile  and  hand  him 
the  exhibits  as  you  want  him  to  identify  them. 

Mr.  Duncan:     All  right,  your  Honor.  [67] 

The  Court:  That  one  you  took  out  you  put  on 
toj)  there,  did  you? 
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The  Witness:    Yes,  sir. 

Mr.  Duncan:  I  would  like  to  have  Mrs.  Haisch 
assist  me  here,  if  I  may,  your  Honor,  at  the  counsel 
table.  Is  that  all  right? 

The  Court:     Yes;  do  that. 

Mr.  Duncan:  Will  you  come  forward,  Mrs. 
Haisch? 

The  Court:  I  notice  that  you  have  copies,  so 
that  we  can  keep  all  these  copies  and  everything  in 
order,  the  original  file  in  conformity  with  the  copies. 

Mr.  Duncan:  It  is  a  letter  dated  September  4,  I 
believe,  Mrs.  Haisch'? 

Mrs.  Haisch:     Yes. 

Q.  (By  Mr.  Duncan) :  And  I  show  you  now, 
Mr.  Venus,  a  letter  dated  September  4,  purporting 
to  bear  your  signature  as  well  as  the  envelope  that 
is  attached  thereto.  Now,  that  was  sent  certified 
mail  with  return  receipt  requested,  was  it  not? 

A.    Yes. 

Q.  In  other  words,  in  June  of  1954,  you  re- 
quested a  return  receipt  and  again  in  September  of 
1956,  you  requested  a  return  receipt,  but  there  was 
no  return  receipt  requested  in  February  of  3955; 
is  that  right?  A.     That  is  right.  [68] 

Q.     Can  you  explain  that? 

A.  Yes.  I  had  no  need  to.  As  far  as  I  was  con- 
cerned, I  was  just  dropping  the  draft  board  a  line 
to  let  them  know  of  my  new  address.  It  was  only 
about  a  short  ways  away  from  one  address  to  the 
other,  from  the  previous  San  Diego  address  to  the 
new  San  Diego  address. 
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Q.  Why  is  it  in  June  of  1954,  and  again  in  Sep- 
tember of  1956,  you  requested  a  return  receipt? 

A.  At  that  time  I  had  reported  for  induction, 
May,  1954,  and  then  I  noticed  that  the  possibility 
of,  or  the  necessity  of,  getting  a  return  receipt  for 
the  address.  Then,  I,  on  the  other  one,  I  did  the 
same  thing.  But  on  the  one  in  February,  1955,  I 
didn't  have  to.  I  mean,  I  didn't  feel  that  it  was 
necessary  for  me  to  do  so. 

Q.     You  thought   it   was  necessary   in  June   of 

1954,  and  you  thought  it  was  necessary  in  September 
of  1956,  but  it  wasn't  necessary  in  February  of 
1955? 

A.  Well,  that  is  the— I  didn't— I  wasn't— that 
didn't  cross  my  mind  at  that  time. 

Q.  You  are  aware  of  the  fact,  are  you  not,  Mr. 
Venus,  that  the  draft  board  file  does  not  contain  the 
change  of  address  that  was  sent  in   February  of 

1955,  are  you  not?  A.     Yes. 

The  Court:  You  may  be  seated.  You  can  sit 
down. 

Mrs.  Haisch :     Thank  you.  [69] 

Q.  (By  Mr.  Duncan) :  Mr.  Venus,  you  said 
that  you  reported  for  induction  in  May  of  1954. 
Were  you  inducted?  A.     No;  I  wasn't. 

Q.    Why  not? 

A.  Because  T  am  an  ordained  minister,  and  I 
refused  induction  openly. 

Q.     In   1954?  A.     Yes. 

Q.  And  then,  in  June  of  1954,  after  that,  you 
sent  a  change  of  address  to  tlie  rlraPt  ])oni'(l   and 
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requested    a    return   receipt,   right?  A.     Yes. 

Q.  When  were  you  first  aware  of  the  fact,  Mr. 
Venus,  that  you  had  been  ordered  to  report  for 
induction  on  November  8  of  1955  ? 

A.  First  time  I  heard  of  it  was  when  the  F.  B.  I. 
agent  contacted  me.  I  had  not  heard  of  it  before 
that  time. 

Q.     And  that  was  in  April  of  1956,  was  it  not? 

A.     Approximately,  yes.  A 

Q.  And  you  knew  at  that  time  that  you  had  been 
ordered  to  report  for  induction,  did  you  not? 

A.  Yes,  but  the  agent  notified  me  to  inform  the 
draft  board. 

Q.  Have  you  at  any  time  since  the  day  of  No- 
vember 8,  1955,  presented  yourself  for  induction 
at  an  induction  station  ?  [70] 

Mr.  Barwick:    Objection,  your  Honor. 

The  Witness:     No. 

Mr.  Barwick:  It  is  irrelevant,  and  immaterial 
whether 


Mr.  Duncan:  That  is  the  issue  in  the  case,  your 
Honor. 

The  Court:    The  objection  is  overruled. 

Q.  (By  Mr.  Duncan)  :  You  may  answer  the 
question.  A.     No. 

Q.  So  you  were  advised  then  in  April  of  1956, 
that  you  had  been  ordered  to  report  for  induction. 

When  is  the  next  time  you  went  into  your  draft 
board  ? 

A.  Well,  I  wrote  the  draft  board  right  away, 
and  I  thought  that,  because  I  didn't  receive  anv 
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induction  notice,  that  they  would  send  me  another 
induction  notice,  if  anything,  and  then  I  could  ap- 
peal that.  Or  I  didn't  even  receive  a  1-A  Classifica- 
tion, let  alone  an  induction  notice.  But  after  not 
hearing  from  the  board — I  had  written  them,  and 
then  I  had  gotten  a  letter  from  another  office.  It 
might  have  been  the  United  States  Attorney  or  Dis- 
trict Attorney,  I  am  not  sure,  and  it  said  there  is 
a  certain  matter  of  delinquency  of  you  not  report- 
ing the  address,  and  so  on. 

Q.  Just  answer  the  question.  Now,  Mr.  Venus, 
you  found  out  you  had  been  inducted  in  November. 
You  found  that  out  in  April  of  1956? 

A.     Yes.  [71] 

Q.  The  next  time  you  went  to  your  draft  board 
was  a  year  later,  in  April,  1957,  wasn't  if? 

A.  According  to  instructions  that  the  F.  B.  I. 
agent  gave  me,  that  is  right. 

Q.  He  told  you  to  go  to  your  draft  board  a  year 
later? 

A.  He  told  me  to  write  to  the  draft  board,  and 
that  is  what  I  did. 

Q.     When  did  you  write  that  letter? 

A.  I  wrote  it  in  April  of  1956.  It  was  right  after 
he  talked  to  me. 

Q.  You  did  appear,  did  you  not,  in  April  of  1957 
at  the  local  board,  didn  't  you  ?  A.    Yes. 

Q.  And  at  that  time  you  went  entirely  through 
your  selective  service  file,  didn't  you  ?  A.     Yes. 

Q.  And  Mrs.  Haisch  pointed  out  to  you  the 
Order  to  Report  for  Induction,  did  she  not  ? 
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A.    Yes. 

Q.  And  at  that  time  you  saw  that  Order  to  Re- 
port for  Induction,  did  you  not? 

A.  Yes,  but  I  didn't  know  that  I  was  supposed 
to.  I  didn't  know  that  was  the  procedure. 

Q.  This  notice,  change  of  address,  Mr.  Venus, 
that  you  sent  in  February  of  1955,  you  sent  that 
from  Los  Angeles,  [72]  I  believe  you  said? 

A.    Yes. 

Q.  And  you  said  that  somebody  was  with  you 
when  you  mailed  it  ?  A.     Yes. 

Q.     Did  he  go  with  you  to  the  mail  box? 

A.  He  was  there  in  the  post  office,  and  I  believe 
he  saw  me  mail  it. 

Q.     Did  you  have  him  read  it  ?  A.     No. 

Q.  And  he  doesn't  know  for  sure  what  you  sent, 
does  he?  A.     I  don't  know  exactly. 

Q.  You  didn't  have  him  read  this  post  card  you 
sent  to  the  draft  board? 

A.  No.  No;  because  at  that  time  it  wasn't  in 
issue  like  it  is  now. 

Q.  To  your  knowledge,  you  are  the  only  one 
that  has  ever  seen  this  post  card  with  the  change 
of  address  that  you  sent  in  1955  ? 

A.    Would  you  repeat  the  question,  please  ? 

Q.  To  your  knowledge  then,  you  are  the  only 
one  that  has  ever  seen  this  post  card  that  you  sent 
to  the  draft  board  in  February  of  1955  ? 

A.  No;  I  would  not  say  I  am  the  only  one  that 
has  seen  the  post  card.  I  might  say  I  am  the r73"| 

Q.     Well,  the  completed  post  card. 
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Now,  you  have  said,  Mr.  Venus,  that  at  some  time 
you  had  talked  to  an  attorney.  When  was  that  % 

A.  I  called  him  on  the  phone,  an  attorney,  and 
asked  him  about  the  F.  B.  I.,  told  him  about  the 
F.  B.  I. 

Q.  I  didn't  ask  you  that.  I  asked  you  when  it 
was,  Mr.  Venus  %  A.    When  % 

Q.     Yes. 

A.  It  was  right  at  the  moment  that  the  F.  B.  I. 
agent  talked  to  me,  right  after  that. 

Q.    Was  it  an  attorney  in  Los  Angeles? 

A.    Yes. 

Q.     Or  one  down  here  ? 

A.     Yes.  His  name  was  Berlin. 

Q.     Mr.  Berlin  there  in  Beverly  Hills'? 

A.    Yes. 

Q.     Did  you  just  talk  to  him  on  the  telephone  ? 

A.    Yes. 

Q.  That  was  in  April  of  1956  that  you  talked 
to  an  attorney? 

A.     (No  audible  response.) 

Q.  Now,  this  building  in  Modesto,  this  1433 -10th 
Street,  you  say  that  is  a  gymnasium? 

A.     Yes ;  it  was.  [74] 

Q.    You  worked  there?  A.     Yes;  I  did. 

Q.    What  kind  of  work  did  you  do  there  ? 

A.     Physical  instructing  and  massage. 

Q.    You  say  the  building  is  no  longer  there  ? 

A.     That  is  what  I  recently  learned,  yes. 

Q.  But  the  last  time  you  were  in  Modesto  it  was 
there,  wasn't  it?  A.     Yes. 
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Q.     And  when  was  that?  ! 

A.     February,  1955. 

Q.     February,  1955? 

A.  Yes.  I  had  gone  back  either  January  or  Feb- 
ruary; I  am  not  exactly 

Q.     The  building  was  standing  at  that  time? 

A.     Yes. 

Q.  And  you  are  sure  that  the  address  there  was 
1431-lOth  Street?  A.    Yes. 

Q.  I  want  to  get  this  clear  now,  Mr.  Venus ;  you 
didn't  learn  that  you  had  been  ordered  for  induction 
until  April  of  1956? 

A.  Yes;  I  believe  that  is  right.  I  am  not  sure 
day  to  day,  but  it  was  a  long  time  after  they  had 
said  they  sent  the  induction  notice,  that  the  F.  B.  I. 
agent  contacted  me.  [75]  '• 

Q.  You  don't  remember  the  name  of  the  F.  B.  I. 
agent  that  contacted  you?  A.     No;  I  don't. 

Q.     It  wasn't  Bill  Scruggs?  A.     Pardon? 

Q.     Bill  Scruggs? 

A.     Scruggs.  I  am  not  sure. 

The  Court:  Can  you  describe  the  man,  how  he 
looked,  what  he  looked  like? 

The  Witness:  He  was  a  pleasant-looking  man. 
He  was  about  six  foot,  I  would  say;  weighed  about 
190  pounds,  maybe  185.  i!f 

Q.  (By  Mr.  Duncan)  :  A  ruddy  complexioned 
man  ?  Mr.  Sayers,  by  any  chance  ? 

A.  I  can't — well,  his  face  was — he  had  a  fair 
complexion.  He  didn't  have  a  middy  complexion, 
the  man  that  I  talked  to. 
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Mr.  Duncan:  I  have  nothing  further. 
Mr.  Barwick :    I  have  a  couple  of  questions,  your 

Honor. 

The  Court:     Yes. 

Redirect  Examination 
By  Mr.  Bar\sdck: 

Q.  This  conversation  that  you  had  with  an  at- 
torney in  Beverly  Hills  in  April  of  1956 [76] 

A.     Yes. 

Q.  who  was  present  during  that  conversa- 
tion ?  A.     Myself. 

Q.     Or  was  it  over  the  telephone?  A.     Me. 

Q.     On  the  telephone  or  in  his  office  ? 

A.     I  was  on  the  telephone. 

Q.     And  what  did  you  ask  him? 

A.  I  just — he  had  been  working  for  a  ])revious 
attorney  that  I  had  hired,  and  the  other  attorney 
had  retired;  so  he  was  there  in  the  office.  T  asked 
him  what  should  I  do  about  this  induction  they  say 
they  sent,  that  the  draft  board  said  they  had  sent 
me?  I  told  him  about  myself  notifying  the  Board, 
and  so  on ;  and  he  said,  well,  as  far  as  he  knows,  he 
said,  the  best  thing  to  do  is  to  check  your  file  and 
see  what  actually  has  gone  on  and  go  from  there. 
He  didn't  give  me,  tell  me  what  to  do  and,  actually, 
what  not  to  do.  He  gave  me  suggestions,  and  so  I 
went  on  from  there. 

Q.  And  did  you  write  the  draft  board  immedi- 
ately thereafter?  A.     Pardon? 
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Q.    Did  ywDi  write  IShe  draft  board  imr    '       ly 

ttontflerf  A.    Ye& 

Hr.  Bunvick:    Is  lOie  file  ilMoref 
Mr.  Dmmn:    I  haTe  it  here^  jmsr  Honor.  [77] 
Mir.  Barvriek:   Actoail^,  tiial  eopj  is  good  enoa^ 
Q.    Direetin^  jonr  attaotioai  to  Item  Number  32 

in  your  draft  fSitt^  m  tihat  tibe  letter  fliat  you  wrote 

to  jour  draft  board  after  I^Qdi^  to  tiie  F    6.  I. 


A-    YcsL 

Maj  I  say  sometbingr  eke? 

Tlie  Court:    Tcmi  ha^e  answered  tine  qoestioii.   j 

Q.  (By  Mr.  Banrii^) :  Did  yon  reeehre  a  rep^ 
to  tbat  letter? 

A.    No ;  I  didnt  get  a  diieet  reply  :  r 

board. 

Mr.Barwi^:  If  Idie  Court  ]^ea9e^  coold  I  confer 
witii  19ie  oiflMar  eoonsd  before  I  a^  my  next  ques- 
tion? 

The  Cohort :    Snarely . 

Mr.  Barwi^:    Jobi^  would  yoa  eome  oTer  here 

{OSt  the  leeord  dfiMU&aon  between  eounse' 

Q.     (By  Mr.  Baiwiek)  :    Whoa  yon  received 
forOier  diredt  response  to  your  letter^  did  jon  wril 
the  draft  board  again?  A.    Yes;  I  did. 

Q.    And  when  is  €heii€xt  time  you  wrote  them? 
A.    I  hdieve  tl  is  SeptanlKx^  1956L 

Q.    Aftcir  the  alleged  nolk^  to  report  was 
did  yon  ever  1«»  your  draft  ord?  A.    Yes. 
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Q.  Did  you  write  the  Board  for  another  [78] 
!ard !  A.     Yes. 

Q.     Did  they  send  it  to  yon?  A.     Yes. 

jVIt.  Duncan:  The  cross-examination  is  being  ex- 
ceeded now.  your  Honor.  I  assume  that  this  is  re- 
iirect  ? 

Mr.  Barwick:     It  is  redirect. 

The  Court :     All  right.  Go  ahead. 

Q.  (By  Mr.  Barwick) :  Did  your  Board  inform 
rou  by  mail  at  any  time  after  you  talked  to  the 
F.  B.  I.  agent  about  reporting  for  induction  ? 

Mr.  Duncan:  That  calls  for  a  conclusion  of  the 
)dtness,  I  believe,  your  Honor.  I  think  the  file  is 
^oing  to  have  to  speak  for  itself. 

The  Court:  You  are  inquiring  about  a  notice, 
vhether  he  received  a  notice  ? 

Mr.  Barwick:  Yes;  whether  he  received  the  no- 
ice  from  the  Board  in  wTiting  after  the  original 
lotice. 

The  Court :  Assuming  that  a  notice  was  sent.  Is 
hat  what  you  are  driving  at? 

Mr.  Barwick:  I  am  not  assiuning  anything.  I 
im  just  asking  him  if  he  ever  got  one. 

The  Court:     Any  communication? 

Mr.  Barwick:     Any  conunurdcation  relative 

The  Court:     You  may  ask  that  question. 

Q.  (By  Mr.  Barwick) :  Did  you  receive  any 
lommunication  [79]  after  this  first  order  was  sup- 
)osed  to  have  been  sent  ?  A.     No. 

Q.     To  the  best  of  your  knowledge,  did  the  draft 
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board  try  to  reach  you  at  your  local  San  Diego 

residence  that  you  mentioned  in  your  letter? 

A.    No. 

Mr.  Duncan:  I  will  object  to  the  manner  in 
which  that  question  is  phrased,  your  Honor.  I  think 
it  could  be  asked:  Did  he  receive  any  mail  from 
them,  without 

The  Court:    The  objection  is  sustained. 

How  would  he  know  if  the  draft  board  ever  tried 
to  reach  him? 

Mr.  Barwick :  That  is  what  we  want  to  find  out, 
your  Honor,  if  he  does  know. 

The  Court:  How  would  he  know  that  they  tried 
to  reach  him?  He  said  he  had  no  communication 
from  the  draft  board. 

Mr.  Barwick:  I  am  talking  about  any  type  of 
communication  to  his  home.  They  could  pick  up  a 
phone  and  call  him.  I  want  to  know  if  that  took 
place. 

The  Court:  Ask  your  question  over  again  that 
you  have  in  mind. 

Q.  (By  Mr.  Barwick)  :  Did  the  draft  board  at 
any  time  subsequent  to  October  28,  1955,  to  your 
own  knowledge,  contact  you  at  your  San  Diego  ad- 
dress? [80]  A.     No. 

Q.  You  ordinarily  receive  phone  calls  at  that 
San  Diego  address?  A.     Yes. 

Q.     At  that  time?  A.     Yes. 

Q.  Did  you  receive  other  correspondence  at  that 
address?  A.    Yes. 
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Q.  And  you  had  no  communication  from  the 
draft  board  ? 

The  Court:  Just  a  moment.  You  are  continuing 
with  that  course  of  examination.  Is  it  on  the  theory 
that  there  was  some  obligation  on  the  part  of  the 
draft  board  to  communicate  with  the  witness? 

Mr.  Barwick:  Yes;  there  is,  your  Honor.  There 
is,  your  Honor.  Under  the  regiilations  the  draft 
board  has  a  duty,  if  they  have  any  other  way  of 
fhiding  a  delinquent,  to  pursue  it  and  notify  the 
delinquent. 

The  Court :    Let's  see  that  regulation. 

Mr.  Barwick:  I  don't  have  a  complete  copy  of 
the  regulations.  I  can  give  you  the  number. 

The  Court:     Let's  see  it. 

Mr.  Barwick:  Regulation  1642.41,  sub  (a)  and 
sub  (b),  and 

The  Court:     1642.  What  else? 

Mr.  Barwick:     .41.  [81] 

The  Court:     .41. 

Mr.  Barwick:     Sub  (a)  and  (b). 

The  Court:     Sub  (a)  and  (b). 

Mr.  Barwick:  And  I  believe  there  are  a  couple 
more  right  next  to  it,  but  I  didn't  write  down  all 
the  rest  of  the  citations. 

The  Court:  These  regulations  impose  a  duty  or 
some  kind  on  the  draft  board? 

Mr.  Barwick:     Yes. 

The  Court :    Let's  see  the  regulation. 

Mr.  Barwick:     I  don't  have  the  regulations  in 
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writing,  your  Honor.  Mr.  Duncan  has  a  complete 

copy  of  the  regulations  in  his  office. 

Mr.  Duncan:  I  think  it  is  a  matter  of  proper 
instruction,  your  Honor.  I  intend  to  submit  in- 
structions predicated  upon  regulations.  It  is  32 
CFR,  incidentally. 

The  Court:  The  counsel  has  asked  the  question 
assuming  the  state  of  fact  to  exist.  Now,  I  don't 
know.  You  have  objected  to  the  question,  haven't 
you  ?  Or  have  you  ? 

Mr.  Duncan:  I  don't  believe  I  had  interposed 
an  objection  to  that  particular  question,  your  Honor. 
I  would  like  it  restated  or  read  back. 

The  Court :     You  would  like  what  ? 

Mr.  Duncan:  I  would  like  it  read  back,  if  the 
Court  please.  [82] 

The  Court:    You  want  the  question  read  back? 

Mr.  Duncan:     Yes,  please. 

The  Court:     Let's  have  the  question. 

(The  question  beginning  and  ending  on  Line 
9,  Page  81,  was  read  by  the  reporter.) 

The  Court:  I  think  he  already  answered  that 
before;  he  had  no  communication  whatsoever.  ^ 

Mr.  Barwick:  Yes;  that  was  when  you  asked 
whether 

The  Court:     He  had  answered  that  then? 

Mr.  Barwick:     Yes. 

The  Court:  Then  I  asked  you  if  there  was  some 
regulation  requiring  it? 

Mr.  Barwick:     Right. 
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The  Court :  Then  that  is  nothing  for  him  to  an- 
swer ? 

Mr.  Barwick :     No. 

The  Court:  That  is  a  legal  matter  that  I  want 
to  look  into. 

Mr.  Barwick :     No  further  questions. 

Recross-Examination 
By  Mr.  Duncan: 

Q.  Mr.  Venus,  I  sho\v  you  a  letter  dated  April  9, 
1956,  and  purporting  to  bear  your  signature.  Is  that 
the  letter  you  wrote  to  the  draft  board  after  the 
F.  B.  I.  agent  contacted  you?  A.     Yes. 

Q.  This  is  the  only  one  you  wrote  after  the  [83] 
F.  B.  I.  agent  contacted  you? 

A.     I  think  this  is  the  first  one  I  wrote. 

Q.  And  would  you  look  at  the  envelope  on  that 
letter,  please  ?  A.     Yes. 

Q.     How  was  that  sent  ? 

A.  That  is  Special  Delivery,  and  it  is  air  mail. 
This  is 

Q.     You  also  wrote  a  letter? 

The  Court:  Just  a  moment.  You  asked  him  a 
question,  didn't  you? 

Mr.  Duncan :     I  beg  your  pardon. 

The  Court:     T  didn't  hear  the  answer. 

The  Witness:  I  said  yes,  this  was  the  letter; 
and  he  asked  me  if  it  was 

The  Court:     A  little  louder,  please. 

The  Witness :    He  asked  me  how  it  was  stamped, 
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and  I  said  it  was  marked  ''Special  Delivery''  and 
"Air  Mail."  This  was  after  I  had  moved  to  Santa 
Monica,  California. 

Q.  (By  Mr.  Duncan) :  You,  on  November  14  of 
1956,  also  advised  the  draft  board,  did  you  not,  of  a 
change  of  address?  A.     November  14,  1956? 

Q.  Yes.  I  will  show  you  this  letter.  Perhaps  it 
will  refresh  your  memory.  This  is  just  a  copy. 

A.     Yes ;  that  is  right.  I  was  thinking  in  the  past. 

Q.  And  this  is  the  envelope  here,  or  a  copy  of 
the  [84]  envelope,  in  which  the  letter  was  sent  ? 

A.     I  believe  it  is,  yes. 

Q.     That  is  sent  by  certified  mail,  is  it  not? 

A.  Yes.  I  will  tell  you  why,  if  you  would  like  to 
know. 

Q.  Let's  see.  That  is  November  of  1956,  Sep- 
tember of  1956,  and  June  of  1954,  you  used  certi- 
fied or  registered  mail  to  send  in  a  change  of  ad- 
dress; is  that  right?  A.     Yes. 

Q.     But  not  in  February  of  1955? 

A.  That  is  right,  because  there  are  about  five 
other  cards  in  there  to  the  same  effect.  They  were 
not  registered,  or  even  possibly  ten. 

Q.  Mr.  Venus,  I  have  no  objection  if  you  want 
to  show  us  those  that  were  sent  by  some  other 
method  than  registered  mail. 

A.    Well,  they  are  in  the  file,  I  believe,  in  the 

Q.     How  many  of  them  are  there,  would  you  say? 

A.  I  would  say  there  are  about  five.  There  are 
probably  five  cards  similar  to  the  one  I  sent,  either 
notifying  the  Board  I  was  going  to  be  at  a  now 
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address,  or  something  to  that  effect,  anything  in 
connection  with  procedures,  because  I  never  tried 
to  run  away  from  anything. 

Mr.  Duncan:     That  is  all.  I  have  nothing  more. 

Mr.  Barwick :    No  further  questions,  your  Honor. 

The  Court:     Is  that  all? 

Mr.  Barwick :     That  is  all. 

The  Court :     Is  that  all  ?  [85] 

The  Witness :     Would  you  like  these  % 

Mr.  Barwack:     Yes;  they  belong  in  the  file. 

Mr.  Duncan :  I  beg  your  pardon,  your  Honor,  I 
would  like  to  ask  the  defendant  one  further  ques- 
tion, if  I  may.  I  am  sorry. 

Q.  You  were  represented,  were  you  not,  Mr. 
Venus,  by  an  attorne}^  in  1954,  on  a  selective  service 
matter?  A.     Yes. 

Q.     Who  was  that  attorney  ? 

A.     Harold  Shircliff(\  Los  Angeles. 

Q.  And  it  was  a  case  similar  to  this  one,  but  on  a 
diff(a'ent  transaction;  is  that  correct? 

A.     Not  similar  to  this  one. 

Q.  It  involved,  shall  we  say,  the  selective  service 
laws?  A.     Yes. 

Q.  And  that  man  represented  you  for  how  long 
a  period? 

A.  r  am  not  sure.  From  1954,  I  believe,  in  De- 
cember, January,  1955 ;  somewhere  around  that  area, 
around  that  time. 

Q.  He  represented  you  then  for  two  or  three 
months?  Were  you  in  contact  with  him? 

A.     Well,  lip  to  tho  tiiiK'  of  Aijoust,  1955^  wJicn 
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the  Supreme  Court  ruled  that  the  case  would  be 

thrown  out  of  court. 

Q.  Then  you  were  in  contact  with  this  attorney 
for  a  [86]  period  of  six  months  and  in  the  early 
part  of  1955?  A.    Yes. 

Q.  And  had  the  advice  of  an  attorney  then  dur- 
ing the  early  part  of  1955  ?  A.     Yes. 

Q.  That  is  the  same  time  you  sent  this  post  card 
in  advising  them  of  a  change  of  address? 

A.  Yes,  but  this  other  case  was  pending  at  that 
time,  and  then  it  was  won  in  August. 

Mr.  Duncan:  That  is  all,  your  Honor.  Thank 
you. 

Mr.  Barwick:  I  believe  I  will  have  the  witness 
go  back  on  the  stand,  your  Honor,  and  ask  him 
some  further  questions. 

Redirect  Examination 
By  Mr.  Barwick : 

Q.  How  long  have  you  been  sending  mail  regis- 
tered to  your  draft  board? 

The  Court:  Doesn't  the  record  show  it,  what  he 
said  ? 

Mr.  Barwick :  It  probably  does,  your  Honor,  but 
it  is  going  to  take  me  longer  to  dig  through  it  or 
have  the  jury  dig  through  it  than  to  ask  him.  If  I 
can  get  the  question,  and  he  can  answer  it,  it  mil 
save  time.  I  can  spend  the  time  digging  it  through 
and  asking  him  if- he  did  it,  but  the  jury  can  spenc 
an  hour 
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The  Court :  I  mean,  within  what  period  of  time 
did  he [87] 

Mr.  Barwick:  I  wanted  to  know  when  he  first 
started  sending  registered  mail  to  the  draft  board, 
if  he  recalls. 

Mr.  Duncan:  The  file  will  speak  for  that,  your 
Honor. 

The  Court:  You  have  a  file  of  the  file.  The  file 
is  in  evidence,  the  entire  file.  You  can  comment  and 
have  occasion  to  refer  to  that. 

Mr.  Barwick :  All  right,  your  Honor.  No  further 
questions. 

(Witness  withdrew.) 

Mr.  Barwick:     Mr.  Beil. 

The  Clerk:     Will  you  be  sworn? 

EDWIN  BEIL 

called  as  a  witness  on  behalf  of  the  defendant,  hav- 
ing been  first  duly  sworn,  was  examined  and  testi- 
fied as  follows: 

The  Clerk:    Be  seated,  please.  State  your  name. 

The  Witness :     Edwin  Beil. 

The  Clerk:     The  first  name  is  spelled  how? 

The  Witness:     E-d-w-i-n. 

The  Clerk:     The  last  name  is  spelled  how? 

The  Witness:     B-e-i-1. 

The  Clerk:     B-e-i-1  ? 

The  Witness:     Thnt  i?^  ri-ht. 
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Direct  Examination 
By  Mr.  Barwick : 

Q.  Mr.  Beil,  directing  your  attention  to  Febru- 
ary, 1955,  [88]  you  recall  that  particular  month  of 
1955?  A.     Yes;  I  do. 

Q.  Some  time  during  that  month  did  you  have 
a  conversation  with  the  defendant  concerning  the 
mailing  of  a  card?  A.    Yes. 

Q.    Where  did  this  conversation  take  place? 

A.     In  Los  Angeles. 

Q.     Where  in  Los  Angeles? 

A.  We  were  living  together  near  Sixth  and  Al- 
varado.  We  were  staying  there  temporarily  while 
we  were  doing  a  job  there. 

Q.  And  whereabouts  did  the  conversation  con- 
cerning the  card  actually  take  place  ?  In  what  build- 
ing, or  was  it  on  the  street? 

A.  Well,  along  the  street  on  the  way  to  the  post 
office. 

Q.  Were  you  going  to  the  post  office  to  mail  any 
letters?  A.     No.  j 

Q.    You  were  just  accompanying  the  defendant? 

A.     That  is  right. 

Q.     Was  anyone  else  present  ?  A.     No. 

Q.  Would  you  please  repeat  to  the  Court  and 
the  jury,  to  the  best  of  your  recollection,  what  was 
said  during  that  stroll  to  the  post  office?  [89] 

A.     Well,  we  were  discussing  various  things,  but 
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he  wanted  to  mail  the  draft  board  a  card,  because 

he  thought  he  might  be 

Mr.  Duncan:  I  object  to  the  manner  in  which 
the  witness  is  testifying,  your  Honor.  He  has  got 
to  give  the  conversation,  what  was  said. 

The  Court :    Answer  the  question  if  you  can. 

The  Witness :  I  don 't  remember  word  for  word 
what  was  said. 

Q.  (By  Mr.  Barwick) :  To  the  best  of  your 
recollection;  that  is  all  we  want.  Just  your  best 
recollection.  TTliat  you  said,  how  he  answered,  then 
what  you  said  relative  to  this  card. 

The  Court:  Relative  to  what  card?  He  wasn't 
on  the  witness  stand  before;  he  was  just  put  on. 
Now,  you  are  calling  his  attention  to  some  particular 
card? 

Mr.  Barwick:  Yes;  if  there  was  a  card.  That  is 
what  I  want  to  find  out,  what  they  talked  about. 

The  Court :    Lay  your  foundation.  Go  ahead. 

Q.  (By  Mr.  Barwick)  :  You  had  this  conversa- 
tion going  along  the  street,  is  that  correct? 

A.     That  is  right. 

Q.     And  you  were  discussing  various  subjects? 

The  Court:  And  he  is  your  witness.  Don't  lead 
your  watness.  [90] 

Q.     (By  Mr.  Barwick) :    Did  you  discuss  a  card? 

A.     Yes;  we  did. 

Q.  Would  you  please  tell  the  Court  and  the  jury 
what  you  said  relative  to  this  card,  if  anything? 

A.  T  asked  him  why  he  was  sending  it,  and  he 
told  me  that 
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Mr.  Duncan :  I  will  object  to  any  statement  made 
by  the  defendant  as  self-serving  and  hearsay,  your 
Honor.  The  defendant,  himself,  has  testified,  and  he 
was  perfectly  capable  of  testifying  for  himself  what 
the  situation  was. 

The  Court :  I  take  it  you  want  to  develop  whether 
he  saw  a  card  being  mailed  or  something? 

Mr.  Barwick:     That  is  correct,  your  Honor. 

The  Court:  If  such  a  conversation  between  the 
defendant  and  this  witness,  is  that  relevant  ? 

Mr.  Barwick:  I  believe  it  would  become,  your 
Honor,  to  corroborate  the  fact  that  the  defendant 
testified  that  he  actually  mailed  the  card  addressed 
to  the  Board.  If  another  witness  can  say,  "Yes,  we 
discussed  the  card,"  the  likelihood  is  there  was  such 
a  card.  It  is  all  weight  to  the  fact  that  the  defendant 
mailed  the  card  addressed  to  the  Board,  the  fact 
they  talked  about  it. 

The  Court:    We  haven't  identified  any  card. 

Mr.  Barwick:     No,  your  Honor. 

The  Court:  Any  particular  card.  You  haven't 
identified  any.  [91] 

Mr.  Barwick:     No. 

The  Court:  Or  any  address  on  the  card  or  to 
whom  it  was  directed. 

Mr.  Barwick :    I  haven't  asked  him  that  yet. 

The  Court:  If  he  saw  a  card  and  he  identifies 
the  card,  he  may  state  what  he  observed.  Jj 

Mr.  Barwick:  That  is  true,  your  Honor,  but 
this  witness  didn't  look  at  the  card  that  closely,  so 
I  can't  ask  him  that.  If  I  could,  I  would  have.  He 
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didn't  see  the  address  on  the  card.  The  only  thing 

he  knows  about  the  card  is  if  a  conversation  took 

place. 

Mr.  Duncan:  I  will  object  to  the  evidence  then, 
your  Honor,  as  being  too  remote.  Now,  the  witness 
could  have  been  with  the  defendant  on  a  dozen  oc- 
casions when  cards  were  mailed,  and  it  is  awfully 
remote  as  to  the  particular  card  in  question.  If  the 
^^itness  didn't  see  the  card,  he  is  not  the  proper 
witness  to  testify. 

The  Court:  The  witness  may  testify  as  to  what 
he  knows  from  observation. 

Mr.  Barwick:  All  right.  I  will  frame  the  ques- 
tions in  that  light. 

Q.  Did  you  see  the  defendant  carrying  a  postal 
card?  A.     Yes;  I  did. 

Q.     Did  you  see  what  was  on  the  card? 

A.    Not  all  of  it.  [92] 

Q.  Did  you  see  any  of  it?  Was  there  any  writ- 
ing on  it?  A.     Yes;  it  was. 

Q.  Could  you  make  out  the  writing  as  to  what  it 
said?  A.     I  couldn't  make  out  the  address. 

Q.     Could  you  make  out  any  words  on  the  card? 

A.    No. 

Q.     Did  you  see  the  defendant  mail  this  card? 

A.     Yes;  I  did. 

Q.    Did  he  put  it  in  the  U.  S.  mail  box? 

A.    Yes. 

Q.     In  what  post  office  station? 

A.     In  a  substation  in  Los  Angeles. 

Q.     Where? 

A.     Sixth  and  Alvarado  Streets. 
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Q.     Was  the  card  stamped? 

A.  Yes;  it  was  a  government  post  card  already- 
stamped. 

Q.     You  saw  that  ?  A.    Yes ;  I  saw  that. 

Mr.  Barwick :     No  further  questions. 

Cross-Examination 
By  Mr.  Duncan : 

Q.  Do  you  remember  when  this  card  was  mailed, 
Mr.  Beil? 

A.  I  remember  it  was  in  February.  I  don't  know 
the  date. 

Q.     Pebruaiy  of  1955?  [93] 

A.     That  is  right. 

Q.  Have  you  ever  been  with  the  defendant  be- 
fore when  he  mailed  things  ?  A.     Yes.  P 

Q.     In  February  of  1955  ? 

A.     In  the  month  of  February? 

Q.  As  a  matter  of  fact,  you  can't  say  you  can, 
isn't  that  it? 

A.  I  have  been  with  him  before,  and  I  remember 
that  particular  card  because  he  told  me  what  it 
was  for. 

Q.     Did  you  see  the  card? 

A.     Yes;  I  saw  the  card. 

Q.     You  did?  A.     Yes. 

Q.    What  did  it  say?  A.     I  didn't  read  it. 

Q.     It  was  a  post  card? 

A.     I  took  his  word  for  what  was  on  it.  ^ 

Q.     It  was  a  post  card?  ^ 
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A.     It  was  a  post  card,  yes. 

Q.    You  didn't  see  to  whom  it  was  sent? 

A.     No.  I  took  his  word  for  where  it  was  sent. 

Q.  Was  it  unusual  for  you  to  go  with  the  de- 
fendant to  mail  a  card? 

A.     No.  We  were  working  together.  [94] 

Q.  As  a  matter  of  fact,  what  happened,  the  two 
of  you  were  just  together  when  he  dropped  a  post 
card  in  the  mail  box,  wasn't  that  it? 

A.  We  were  together  most  of  the  time  during 
that  period  of  time. 

Q.  And  this  particular  card  you  are  talking 
about,  the  two  of  you  just  happened  to  be  together 
when  he  dropped  a  post  card  in  the  mail  box;  isn't 
that  right? 

A.  No;  we  made  a  special  trip  to  the  post  office 
at  that  time,  that  particular  time. 

Q.     But  you  had  done  that  before,  hadn't  you? 

A.     I  suppose. 

Q.     Had  you? 

A.  I  don't  remember  any  other  mail  that  im- 
portant that  he  sent. 

Q.     Why  do  you  specifically  remember  this  one? 

A.  Because  he  told  me  why  he  was  sending  it, 
and  T  thought  that  was  pretty  important. 

Q.     When  did  he  tell  you  that? 

A.     On  the  way  to  the  post  office. 

Q.  You  might  as  well  tell  us.  What  did  he  tell 
you? 

A.  He  said  that  he  had  to  mail  a  card  to  bis 
draft  board  to  give  thom  his  parents'  addross  to 
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make  sure  they  had  a  permanent  address,  because 

we  were  working  different  places. 

Q.  How  do  you  happen  to  remember?  That  was 
two  and  a  half  [95]  years  ago,  wasn't  itf 

A.  I  was  living  with  him,  and  I  thought  that  his 
draft  classification  and  his  relations  with  the  draft 
board  were  more  important  than  most  letters  are. 

Q.  But  you  remember  specifically  now  that  two 
and  a  half  years  ago  you  went  to  a  mail  box  with 
him,  and  he  told  you,  ''I  have  got  to  mail  in  a  change 
of  address  to  my  draft  board";  is  that  right? 

A.     Yes;  I  do. 

Q.  Do  you  remember  other  occasions  going  with 
him  to  the  mail  box  ? 

A.  There  is  a  lot  of  difference  between  mailing 
personal  letters  and  keeping  in  contact. 

Q.     I  am  asking  you  if  there  are  other  occasions  1 

A.     Yes. 

Q.  Do  you  remember  what  he  mailed  on  the 
other  occasions'? 

A.  Yes.  I  have  seen  on  certain  occasion's  I  re- 
member being  with  him  when  he  has  mailed  letters 
to  his  parents  or  to  his  cousin. 

Mr.  Duncan:     I  have  nothing  further. 

Mr.  Barwick :     No  further  questions. 

The  Court :     That  is  all.  | 

(Witness  withdrew.)  « 

The  Court:    I  think  we  will  suspend  at  this  time. 

We  will  have  a  recess  until  tomorrow  at  9 :45.  [96] 

Ladies  and  gentlemen,  please  keep  in  mind  the 
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admonition  heretofore  given:  Not  to  discuss  this 
case  with  anyone  or  to  permit  anyone  to  discuss 
this  case  with  you  or  within  your  presence,  or  to 
form  or  express  any  opinion  as  to  the  guilt  or  in- 
nocence of  the  defendant  until  the  case  is  finally 
submitted  to  you. 
Eecess  until  9 :45  tomorrow  morning. 

(Whereupon,  at  4:30  o'clock  p.m.  the  court 
recessed  until  9:45  o'clock  a.m.,  Thursday,  No- 
vember 14,  1957.)   [97] 

Thursday,  November  14,  1957 — 9:45  A.M. 

The  Clerk:  The  case  on  trial,  your  Honor,  United 
States  versus  Venus. 

The  Court:  Do  you  stipulate  the  jurors  and  the 
defendant  are  now  present? 

Mr.  Duncan:    It  is  so  stipulated,  your  Honor. 

Mr.  Barwick :     I  so  stipulate,  your  Honor. 

The  Court:     You  may  proceed. 

Mr.  Barwick:  At  this  time  I  would  like  to  call 
Mr.  McManis. 

The  Court:  Let's  see.  Wasn't  there  someone  on 
the  stand  at  the  time  we  adjourned  still  under  ex- 
amination ? 

Mr.  Barwick :    No,  your  Honor. 

The  Court:     Mr.  Bell. 

Mr.  Barwick:     Mr.  Beil  was  through. 

The  Court :     Was  he  1  All  right. 

The  Clerk:     Will   von  l)e  sworn? 
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WILLIAM  McMANIS 
called  as  a  witness  on  behalf  of  the  defendant,  hav- 
ing been  first  duly  sworn,  was  examined  and  testi- 
fied as  follows: 

The  Clerk :    Will  you  be  seated,  please,  and  state 
your  name"? 

The  Witness :    William  McManis. 

The  Clerk :    The  last  name  is  spelled  how  ?  [98] 

The  Witness:     M-c-M-a-n-i-s. 


Direct  Examination  '\ 

By  Mr.  Barwick: 

Q.  Mr.  McManis,  directing  your  attention  to  the 
period  of  time  early  in  1955,  where  were  you  living 
at  that  time  %  A.     Modesto,  California. 

Q.  Were  you  acquainted  with  an  address  known 
as  1431-lOth  Street  in  Modesto? 

A.     Yes;  I  was. 

Q.     Had  you  ever  been  at  that  address? 

A.  Yes.  I  had  previously  worked  at  that  ad- 
dress, the  gymnasium. 

Q.  In  any  time  during  the  early  part  of  1955, 
did  you  have  occasion  to  go  back  to  1431-lOth  Street? 

A.     Yes;  I  did. 

Q.     On  what  occasion? 

A.  My  wife  was  working  at  the  California  State 
Employment  Office,  which  was  located  near  that 
address,  and,  as  we  traveled  to  and  from  work  from 
our  home,  we  would  pass  by  that  address. 

Q.  Did  you  observe  any  unusual  activity  taking 
place  at  1431-lOth  Street  in  Modesto  when  you 
drove  by  ?  A.     Yes ;  I  did. 
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The  Court:  Why  don't  you  fix  some  dates  here, 
so  we  know  exactly  what  dates  you  are  talking 
about?  [99] 

Q.  (By  Mr.  Barwick)  :  When  did  this  activity 
take  place  % 

A.     It  was  after  the  first  of  March,  1955. 

Q.  And  how  long  did  this  activity  continue,  to 
the  best  of  your  knowledge  ? 

A.     Up  until  the  latter  part  of  April,  1955. 

Q.  And  what  was  the  nature  of  the  activity  at 
that  address  ? 

A.  The  building  was  being  wrecked  and  moved 
from  that  address. 

Q.     And  when  was  it  completely  removed? 

A.  In  the  latter  part  of  April.  To  be  specific, 
April  the  20th,  1955. 

Q.     Was  another  building  put  in  its  place? 

A.     Not  to  my  knowledge. 

Q.  To  the  best  of  your  knowledge,  what  was  at 
that  address  after  the  building  was  removed? 

A.  It  was  a  used  car  lot  right  next  door,  and 
they  had  taken  over  that  property,  and  it  was  used 
for  parking  of  cars. 

Q.  To  the  best  of  your  knowledge,  was  any  other 
building  put  on  that  location  up  until  October,  1955  ? 

A.  Well,  up  until  May  the  22nd  of  1955,  when 
I  left  Modesto,  no  building  was  on  that  lot. 

Mr.  Barwick :     I  have  no  further  questions. 

Mr.  Duncan :     I  have  no  questions. 

The  Coui-t:     That  is  all. 

(Witness  withdrew.)  [100] 
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Mr.  Barwick:     The  defense  rests,  your  Honor. 

The  Court:     Any  rebuttal? 

Mr.  Duncan :    The  government  rests,  your  Honor. 

Mr.  Barwick:  If  the  Court  please,  I  would  like 
to  approach  the  bench  for  the  purpose  of  discussing 
a  motion. 

The  Court :  I  am  going  to  excuse  the  jury  at  this 
time.  We  still  have  to  go  over  the  instructions,  and 
that  may  take  a  little  while.  I  am  going  to  excuse 
the  jury  now  for  another  recess. 

Please  keep  in  mind  the  admonition. 

(Whereupon,  the  jury  retired  to  the  jury 
room,  and  the  following  proceedings  were  held 
outside  the  presence  and  hearing  of  the  jury.) 

Mr.  Barwick:  Mr.  Clerk,  would  you  be  so  kind 
as  to  hand  this  to  the  judge  ? 

At  this  time,  your  Honor,  I  would  like  to  make 
a  motion  for  judgment  of  acquittal  on  the  following: 
grounds : 

(1)  There  is  no  evidence  to  show  that  the  defend- 
ant is  guilty  as  charged  in  the  indictment; 

(2)  The  government  has  wholly  failed  to  prove 
a  violation  of  the  Act  and  regulations  by  the  defend- 
ant as  charged  in  the  indictment; 

(3)  The  undisputed  evidence  shows  that  the  de- 
fendant is  not  guilty  as  charged ; 

(4)  The  Universal  Military  Training  and  Serv- 
ice Act  [101]  as  construed  and  applied  by  the  regu- 
lations thereunder,  and  more  particularly,  Section 
1641.3  of  the  Selective  Ser^dce  Regulations  is  un- 
constitutional, because  it  has  deprived  the  defend- 
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ant  of  due  process  of  law,  contrary  to  the  Fifth 
Amendment  of  the  United  States  Constitution ; 

(5)  Section  1641.3  of  the  Selective  Service  Regu- 
lations deprive  the  defendant  of  procedural  due 
process  of  law  at  the  trial,  because  it  denied  the 
defendant  of  his  right  to  a  full  and  fair  hearing 
upon  the  question  of  whether  he  actually  received 
the  notice  requiring  him  to  report  for  induction ; 

(6)  The  Universal  Military  Training  and  Serv- 
ice Act  as  construed  and  applied  by  the  regulations 
thereunder  and,  more  particularly,  Section  1642.2 
of  the  Selective  Service  Regulations  is  unconstitu- 
tional, because  it  deprived  the  defendant  of  due 
process  of  law,  contrary  to  the  Fifth  Amendment 
of  the  United  States  Constitution; 

(7)  Section  1642.2  of  the  Selective  Service  Regu- 
lations deprive  the  defendant  of  procedural  due 
process  of  law  at  the  trial,  because  it  denied  the 
defendant  of  his  right  to  a  full  and  fair  hearing  on 
the  question  of  whether  he  actually  received  the 
notice  requiring  him  to  report  for  induction. 

The  Court :  You  read  to  me  the  sections  that  you 
have  quoted. 

Mr.  Barwick:     I  don't  have  a  copy.  [102] 

The  Court :  You  should  have.  If  you  are  going  to 
quote  statutes,  you  should  be  able  to  produce  them. 

Mr.  Duncan:  I  will  produce  one,  your  Honor, 
that  counsel  can  use. 

The  Court :  In  other  words,  your  motion  is  purely 
on  statutory  or  regulation  provisions,  and  they  are 
not  particularly  concerned  with  the  evidence  in  this 
case. 
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You  haven't  made  any  point  as  to  the  insufficiency 
of  the  evidence,  or  anything  of  that  kind. 

Mr.  Barwick :  I  hope  to  argue  that  more  fully  in 
just  a  moment  as  to  where  the  evidence  is  insuffi- 
cient. 

The  Court:  I  haven't  noted  it  in  your  stating  of 
your  motion  that  you  have  alluded  to  the  evidence 
in  any  way.  You  just  merely  talked  about  the  law 
as  it  now  stands  in  relation  to  these  matters  or  the 
regulations  without 

Mr.  Barwick:  I  intend  to  amplify  the  statement 
as  to  insufficiency  of  the  evidence. 

The  Court:     All  right. 

Mr.  Barwick:  If  the  Court  please,  Regulation 
1641.3  of  the  Selective  Service  Regulation  reads,  as 
follows : 

"Communication  by  Mail.  It  shall  be  the  duty  of 
each  registrant  to  keep  his  local  board  advised  at  all 
times  *  *  *" 

The  Court :    Do  what  ?  To  do  what  there  ? 

Mr.  Barwick:  "*  *  *  to  keep  his  local  board 
advised" [103] 

The  Court:    Yes. 

Mr.  Barwick:     "at  all  times  of  the  address 

where  mail  will  reach  him.  The  mail  of  any  order, 
notice  or  blank  form  by  the  local  board  to  a  reg- 
istrant at  the  address  last  reported  by  him  to  the 
local  board  shall  constitute  notice  to  him  of  the 
contents  of  the  communication,  whether  he  actually 
receives  it  or  not." 

Now,  under  this  regulation,  your  Honor,  a  man 
could  never  receive  notice  in  any  form,  not  know  a 
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thing  about  it,  and  he  would  have  notice.  If  that 
doesn't  deprive  a  man  of  a  constitutional  right  to 
notice 

The  Court:  Isn't  there  a  jury  here  to  determine 
whether  or  not  he  was  notified?  That  is  the  factual 
matter  that  was  discussed  in  the  trial  of  the  case, 
wasn't  if? 

Mr.  Barwick:  But,  according  to  the  regula- 
tion  

The  Court:     Do  you  have  witnesses? 

Mr.  Barwick:  According  to  this  regulation,  it 
doesn't  make  any  difference.  He  is  guilty  whether 
he 

The  Court :  Then,  what  is  the  purpose  of  putting 
on  witnesses? 

Mr.  Barwick:     Pardon? 

The  Court :  What  was  the  purpose  of  putting  on 
witnesses  ? 

Mr.  Barwick :  Because  we  hoped  to  show  that  he 
actually  didn't  receive  it.  And,  in  addition,  we  hoped 
to  show  that  this  jjarticular  reg-ulatioii  is  uncon- 
stitutional, and  that  [104]  it  should  be  amended. 
Because,  if  there  is  a  conviction  in  this  case,  it  will 
certainly  be  appealed  on  the  basis  of  this  regula- 
tion. 

The  Court:  Is  there  any  decision  construing  the 
matter  ? 

Mr.  Barwick:  No.  That  regulation  has  never 
been  construed,  to  the  best  of  my  knowledge. 

Mr.  Duncan:     May  I  be  heard  on  that  problem? 

The  Court:  When  we  get  to  it.  Just  a  moment 
now.  What  else  do  you  have? 

Mr.  Barwick:     Now,  the  next,  1642.2. 
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The  Court:  We  are  not  here,  I  don't  believe,, 
construing  the  statute  there.  You  are  urging  that  the  i 
Acts  are  unconstitutional? 

Mr.  Barwick :  I  am,  your  Honor.  I  am  urging 
that  these  particular  regulations  are  unconstitu- 
tional, the  ones  that  I  have  cited,  and  they  are  ap- 
plied in  this  case.  They  have  to  be ;  otherwise,  the 
government  doesn't  have  a  case  if  they  don't  apply 
these  regulations  in  the  way  they  are  applied.  We 
feel  these  two  particular  ones  are  unconstitutional. 

The  Court :     It  is  a  factual  situation  in  this  par- 
ticular case.   You  have  spent  practically  all  your  ■ 
time,  that  is,  both  sides,  in  establishing  whether  or  • 
not  notice  was  given  as  required  by  the  statute. 

Mr.  Barwick :     That  is  true.  But  just  because  we  ; 
have  [105]  got  the  evidence  in  that  doesn't  mean, 
that  the  jury  has  to  believe  it  in  light  on  the  regu- 
lation. The  jury  may  come  to  the  conclusion,  "Well, 
they  don't  have  to  pay  any  attention  to  whether  he  ; 
got  it  or  not.  Under  the  regulation  he  is  guilty,  and 
that  is  the  regulation."  I 

The  Court :     All  right.  Go  ahead. 

Mr.  Barwick:  "1642.2.  Duty.  When  it  becomes  a. 
duty  of  a  registrant  or  other  person  to  perform  an . 
act  or  furnish  information  to  a  local  board  or  other  • 
office  or  agency  of  the  selective  service  system,  the 
duty  or  obligation  shall  be  a  continuing  duty  or  ob- 
ligation from  day  to  day ;  and  failure  to  properly 
perform  the  act  or  supplying  of  incorrect  or  false  ' 
information  shall,  in  no  way,  operate  as  a  waiver  of ' 
that  continuing  duty." 

Taking  this  section  in  conjunction  with  the  other 
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section,  the  two  constitute  an  impossible  situation 
for  a  defendant. 

The  Court:  Hasn't  that  matter  been  determined 
in  the  case  we  discussed  yesterday  % 

Mr.  Barwick:  It  has  been  determined  in  the 
Eighth  Circuit,  but  that  isn't  the  Ninth  Circuit. 
And  the  Eighth  Circuit  can  still  be  wrong,  and  we 
can  still  urge  the  grounds  that  it  is  unconstitutional. 
In  that  particular  case,  the  grounds  were  not  urged. 

The  Court:  In  that  case,  apparentaly,  [106]  no- 
body  

Mr.  Barwick:  Nobody  urged  the  constitutional- 
ity of  the  section,  according  to  my  reading  of  the 
case. 

The  Court:  But  the  case  could  have  been  taken 
U])  to  the  Supreme  Court,  but  nothing  was  done 
about  that,  was  it  ?  And  it  is  law  so  far  as  we  know 
it  now,  isn't  it? 

Mr.  Barwick:  The  law  insofar  as  that  particu- 
lar Circuit,  says  that  if  you  have  an  indictment  that 
charges  a  man  with  failure  to  report  on  one  dnt ', 
yon  can  convict  him  of  failure  to  report  thereafter. 
The  Circuit  did  not  rule  on  the  constitutionality  of 
the  provision.  Maybe  it  was  never  around  in  the 
trial  court. 

The  Court :  I  know,  but  the  Circuit  by  the  court 
did  express  itself  on  what  it  thought  the  situation 
amounted  to.  It  is  a  continuing  process  of  from  day 
to  day. 

Mr.  Barwick:  Yes,  the  court  did  say  that  it  was 
a  continuing  process.  And,  because  of  this,  they 
could  look  into  his  subsequent  acts,  particularly  in 
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the  intent.  That  whole  case  seemed  to  bear  on  the 
question  of  intent.  The  court  was  more  concerned 
with  letting  these  subsequent  acts  show  intent,  but 
what  is  relevant  was  now  it  said  nothing  about 
whether  the  section  was  constitutional  or  uncon- 
stitutional. And  we  can't  speculate  why  it  wasn't 
appealed  or  what  the  reason  was.  But  I  intend  to 
urge  it  to  this  court  that  the  section  is  unconstitu- 
tional regardless  of  what  the  Eighth  Circuit  [107] 
says.  A_ 

The  Court:  I  don't  know  what  was  urged  or 
what  was  not  urged  in  that  case.  I  know  what  the 
pronouncement  is  and  the  decision  of  the  court. 

Mr.  Barwick:  Yes.  And  if  the  judge  in  the  court 
feels  that  that  is  the  law  in  this  Circuit,  why  then 
that  would  be  your  decision.  But,  nevertheless,  I 
urge  that  it  is  not  the  law. 

The  Court:  I  will  say  this:  That  we  don't  have 
to  look  behind  the  scenes  in  every  decision.  .^ 

Mr.  Barwick:     No. 

The  Court:  The  decision  speaks  for  itself.  And 
we  assume  that  everything  that  had  to  do  with  the 
court's  pronouncement  was  presented  to  the  court. 

Mr.  Barwick:  I  don't  want  to  jeopardize  my  de- 
fendant by  presuming  that  it  was  done  in  another 
defendant's  c^se  in  this  particular  case.  I  want  to 
ur.o'e  to  the  Court  that  that  regulation  is  not  consti- 
tutional, and  I  particularly  want  to  urge  that  in  this 
particular  case  he  was  charged  with  failing  to  report 
on  November  8,  1955,  and  no  other  date.  And  the 
entire  indictment  is  framed  to  point  to  his  intent,  to 
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his  duty  to  report  on  that  date.  Because  of  what  this 
regulation  says 

The  Court:  Of  course,  we  haven't  wandered  too 
far  away  from  the  date  in  question;  that  is,  here 
in  this  case 

Mr.  Barwick:     Well,  not  yet.  [108] 

The  Court:  The  testimony  is  direct  as  to  the 
particular  date. 

Mr.  Barwick:     Yes,  your  Honor,  it  is. 

The  Court:  And  so  we  are  not  too  much  con- 
cerned with  continuing  effects  up  to  the  present 
date. 

Mr.  Barwick:     No. 

The  Court:  If  a  date  is  established  to  the  sat- 
isfaction of  the  jury,  as  recited  in  the  indictment, 
that  is  the  date  we  are  talking  about. 

Mr.  Barwick:  If  the  evidence  were  limited  to 
that  date  alone,  it  would  be  fine.  But,  as  the  Court 
knows,  the  Silverman  case  doesn't  limit  it  to  that 
alone,  although  I  feel  that  case  is  wrong. 

The  Court:  The  case,  of  course,  that  we  exam- 
ined seems  to  speak  on  that  subject  matter. 

Mr.  Barwick:     Yes. 

The  Court:  In  fact,  it  speaks  on  almost  every- 
thing: that  we  have  discussed  in  this  case,  in  our 
case  on  trial. 

Mr.  Barwick:  I  would  like  to  urge  one  more 
ground  for  acquittal.  It  is  not  in  the  written 
grounds  that  I  gave  the  Court,  but  I  would  like 
to  urge  that  the  government  has  failed  in  every  re- 
sp('ct  to  shov;  that  the  notice  was  actually  mailed. 


f 

114  Carlin  Constantine  Venus  vs. 

The  Court :  I  am  concerned  about  that,  Mr.  Dun- 
can. That  is  one  error  in  your  case.  [109] 

Mr.  Barwick:  If  the  Court  pleases,  there  is  a 
case — just  a  minute ;  I  want  to  find  which  one  it  is — 
United  States  versus  Rice.  United  States  versus 
Rice,  281  F  326.  The  Court  in  that  case  said: 
"Where  the  fact  of  notice  is  made  by  statute  to 
rest  on  the  presumption  that  a  letter  mailed  was 
received,  there  must  be  clear  proof  of  the  mailing." 

The  Court:  You  are  citing  a  civil  case,  some 
other  jurisdiction,  aren't  you?  Isn't  that  a  civil 
case? 

Mr.  Barwick:     That  is  a  draft  case,  your  Honor. 

The  Court:     A  draft  case? 

Mr.  Barwick:     Yes. 

The  Court:  There  is  one  case  recited  to  the 
same  effect,  I  think  in  your  instructions,  didn't 
you? 

Mr.  Barwick :  I  prepared  that  instruction  before 
I  found  this  case. 

The  Court:     Yes. 

Mr.  Barwick:  Now,  this  is  a  draft  case,  and  it 
goes 

The  Court:    What  is  that  case? 

Mr.  Barwick:  United  States  versus  Rice,  281 
Federal. 

The  Court:    Versus  Wright? 

Mr.  Barwick:    Rice,  R-i-c-e. 

The  Court:    2— what? 

Mr.  Barwick:    281  Federal  326. 

The  Court:     Where  is  that? 
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Mr.  Barwick:  To  my  best  recollection,  your 
Honor,  [110]  it  is  in  Texas.  It  was  a  Texas  case. 

The  Court:     It  was  a  federal  case,  of  course. 

Mr.  Barwick:  Yes,  a  federal  case.  And  it  was 
dealing  with  the  selective  service  law  and  the  regu- 
lations. And  the  case  is  page  after  page  in  the  de- 
cision telling  what  type  of  proof  is  necessary  for 
mailing. 

As  the  Court  pointed  out,  further  in  that  case — 
it  is  in  my  defendant's  jury  instructions  Number 
14  and  15. 

The  Court:     Niunber  what? 

Mr.  Barwick:     Number  14  and  15. 

The  Court:     That  is  in  your  instructions? 

Mr.  Barwick:     Yes. 

Now,  under  the  rule  of  that  case,  your  Honor,  the 
government  has  failed  to  show  that  this  notice  was 
properly  mailed.  And  on  that  basis  alone,  I  be- 
lieve the  Court  could  find,  after  reviewing  the  law, 
that  the  government  has  not  established  or  carried 
the  burden  of  proof  of  showing  that  the  notice 
was  mailed,  as  required  by  law,  and  as  decided  b}^ 
this  case. 

The  Court:  There  is  evidence  in  the  case  that 
the  mailing  was  done  by  a  clerk  who  had  that  duty 
to  perform,  another  clerk.  The  witness  who  was  on 
the  stand,  the  clerk  for  the  Board,  testified  as  to 
the  custom  or  the  routine.  She  presented  every- 
thing for  mailing  and  checked  everything,  and  then 
it  was  put  in  a  receptacle,  and  then  from  there  [111] 
it  was  taken  by  a  mailing  clerk. 

Mr.  Barwick:     That  is  correct,  your  Honor. 
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The  Court:  There  is  nothing  in  the  evidence 
that 

Mr.  Barwick:  The  mailing  clerk  was  not  on  the 
stand.  We  don't  even  know  what  she  does. 

The  Court:     nothing  in  the  evidence  to  show 

a  specific  act  of  this  mailing.  Of  course,  we  have 
custom.  That  is  evidence. 

Mr.  Barwick:     Yes,  the  custom. 

The  Court:  We  have  the  practice  which  is  es- 
tablished in  the  mailing. 

Mr.  Barwick :  But,  if  the  Court  please,  if  I  could 
read  this  jury  instruction  aloud,  it  might  help.  It 
said  in  the  case  of  United  States  versus  Rice : 

''To  establish  mailing  of  a  letter  containing 
notice,  in  the  absence  of  direct  evidence,  there  must 
be  proof  of  an  invariable  custom  or  usage  in  an 
office  of  depositing  mail  in  a  certain  receptacle, 
that  the  letter  in  question  was  deposited  in  such 
receptacle,  and  in  addition  there  must  be  testimony 
of  the  employee  whose  duty  it  was  to  deposit  the 
mail  in  the  post  office  that  he  (or  she)  either  ac- 
tually deposited  that  mail  in  the  post  office,  or  that 
it  was  his  (or  her)  invariable  custom  to  deposit 
every  letter  deposited  in  the  usual  receptacle." 

Now,  on  cross-examination  with  this  in  mind,  I 
asked  [112]  the  clerk  of  the  Board  specifically 
where  she  posted  the  mail,  and  her  invariable  cus- 
tom was  to  get  it  together  and  put  it  in  a  com- 
munication box  or  receptacle  within  the  office.  And 
she  said,  well,  that  was  mailing  it.  And  I  asked 
her  again:  ''Is  that  where  the  United  States  Gov- 
ernment picks  it  up?"  And  she  said,  "No." 
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So  there  is  no  testimony  of  the  employee  who 
actually  took  it  out  of  the  box,  invariably  or  by 
custom. 

The  Court :  Other  than  the  testimony  of  the  clerk 
as  to  what  the  practice  w^as  and  that  this  practice 
had  been  carried  out  and  consistently  in  that  man- 
ner. 

Mr.  Barwick:  Yes,  that  is  true.  But  under  this 
case,  it  says  there  must  be  testimony  of  the  em- 
ployee who  takes  it  down.  And  we  have  no  testi- 
mony of  the  employee  who  regularly  takes  it  down. 

The  Coui-t:  That  is  correct.  As  I  said  before,  I 
am  concerned  about  that  one  point. 

Mr.  Duncan:  Your  Honor,  we  have  a  presump- 
tion that  the  Ninth  Circuit  has  recognized  in  many 
other  selective  service  cases — one  of  them  is  the 
Kaline  case.  They  haven't  a  slip  opinion,  but  it  is 
a  1956  Ninth  Circuit  case  where  they  allude  to  the 
presumption  of  the  regularity  of  the  performance 
of  official  duties. 

Now,  that  point  also,  your  Honor,  has  been  imm- 
ognized  in  other  Ninth  Circuit  cases  of  1956,  one 
of  them,  the  Uffelman  [113]  case,  I  believe. 

The  Court:  Does  this  case  have  to  do  with  a 
situation  of  this  kind  ? 

Mr.  Duncan:  No,  it  does  not,  your  Honor.  It 
doesn't  apply  to  mailing.  But  I  would  like  to  make 
this  point:  Counsel  has  moved  for  judgment  of 
acquittal  on  the  basis  of  this  regulation  providing 
that  the  mailing  of  the  notice  shall  be  deemed 
notice.  Now,  that  point  hasn't  entered  into  this 
trinl.  The  jury  hasn't  been  so  instructed  ns  yei.  The 
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motion  for  judgment  of  acquittal  is  not  the  proper 
time  to  raise  this  point.  That  has  never  come  up.  He 
should  object  to  the  instruction  if  the  Court  decides 
to  give  the  instruction,  and  the  Court  possibly  wiU 
not  give  that  instruction.  That  is  tied  into  this  ques- 
tion of  mailing.  If  we  use  that  instruction,  then  the 
slight  deficiency  in  the  evidence  here  as  to  the  mail- 
ing might  become  pertinent,  but,  without  the  use  of 
that  instruction,  your  Honor,  this  question  of  mail- 
ing is  purely  a  question  of  fact  for  the  jury.  It  is 
not  a  matter  of  law. 

The  Court:  You  proposed  an  instruction  as  to 
mailing  didn't  you? 

Mr.  Duncan,  Yes,  I  did,  your  Honor,  but  it 
hasn't  been  given  by  the  Court  as  yet.  It  is  cer- 
tainly not  before  the  jury.  I  say  that  urging  that 
ground  on  a  motion  for  judgment  of  acquittal  is 
premature  at  this  time.  Counsel  might  object  to  the 
instruction  and  then  make  this  point,  but  the  [114] 
instruction  hasn't  been  given  as  yet. 

Now\  the  government  doesn't  intend  to  rely  solely 
on  this  receipt  of  the  notice.  I  don't  know  whether 
he  got  it  or  not,  but  I  intend  to  rely  quite  heavily 
on  this  continuing  duty  theory. 

The  Court:  What  do  you  say  about  the  lack  of 
testimony  as  to  the  actual  mailing  by  a  clerk? 

Mr.  Duncan :  I  say,  your  Honor,  that  that  with- 
out that  instruction  being  given  is  a  question  of 
fact  for  the  jury.  And  I  say  this,  your  Honor,  that 
if  that  instruction  is  given  by  the  Court,  the  jury 
can  also  be  instructed  that  that  regulation  is  not 
to    remove    this    element    of    knowingly    which    is 
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charged  in  the  indictment.  We  have  charged  he 
knowingly  failed  to  report.  Now,  counsel  is  assum- 
ing that  by  that  regulation  the  government  is  con- 
tending that  he  didn't  have  to  have  knowledge.  We 
can  still  argue  that  he  is  charged  with  knowingly 
failing  to  report. 

The  Court :  However,  a  man  must  have  notice  be- 
fore he  can  report  if  he  is  required  to  report. 

Mr.  Duncan:  That  goes  to  the  essential  element 
of  the  indictment  of  knowingly,  your  Honor. 

The  Court:  We  are  getting  back  to  the  very 
point  I  am  considering:  If  it  is  incumbent  upon 
you  to  prove  mailing,  and  that  creates  a  presump- 
tion that  notice  was  given  as  required  by  law  or  reg- 
ulation, that  places  the  burden  on  the  [115]  defend- 
ant; and  he  must  meet  it  if  he  can.  But  before  ar- 
riving at  that  point,  we  have  the  testimony  only  of 
the  clerk  who  testified  as  to  custom  and  practice  in 
mailing,  but  there  is  no  direct  testimony  other  than 
the  custom.  Now,  if  that  custom  establishes  a  fact, 
there  is  a  different  matter.  If  you  have  some  law 
on  that  subject 

]\Ir.  Duncan:     No,  your  Honor,  I  say 


The  Court:  But  if  you  rely  entirely  upon  that 
as  the  performance  of  the  task  of  mailing,  I  am 
not  sure  about  it. 

Mr.  Duncan:  Your  Honor,  doesn't  that  become 
pertinent  ?  The  case  counsel  has  cited  says  we  must 
show  conclusively  to  mailing  only  when  that  mailing 
is  per  se  to  give  the  man  notice.  We  have  to  take  that 
further  step;  we  have  to  show  that   mailing  am- 
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clusively  only  in  connection  with  this  regulation 
which  your  Honor  hasn't  yet  given.  •^- 

The  Court:  No,  but  in  the  ordinary  events,  or- 
dinary situations — take  a  case  that  isn't  a  criminal 
case,  any  case.  If  you  are  going  to  establish  the 
mailing  of  a  notice,  you  are  going  to  have  to  estab- 
lish it  by  the  person  who  mailed  it,  aren't  you? 

Mr.  Duncan:  Doesn't  that  go  to  weight,  your 
Honor?  Isn't  that  a  question  of  fact  for  the  jury? 

The  Court:  That  is  what  I  want  you  to  advise 
me  of,  if  you  have  some  law  on  that  subject  matter. 
Does  that  Rice  case  establish  that  in  that  [116] 
case? 

Mr.  Duncan:  On  that  point,  your  Honor,  the 
Rice  case  says  where  the  government  is  going  to  rely 
on  a  presumption  that  mailing  amounts  to  receipt, 
then  they  must  show  clearly  the  mailing.  We  haven't 
as  yet  relied  on  this  point,  that  the  mere  mailing 
was  goins:  to  be  the  receipt.  j 

I  may  withdraw  that  instruction.  | 

The  Court:     What  you  rely  upon  is  to  the  fact  of  ' 
the  giving  of  the  notice? 

Mr.  Duncan:  On  the  fact  that  this  man  was  told 
in  April  of  1956,  and  again  in  April  of  1957,  that 
he  had  been  ordered  to  report  for  induction,  your 
Honor,  and  then  I  switch  over  to  continuing  duty,  . 
as  pointed  out  in  this  Silverman  case,  and  say  that  I 
he  had  a  continuing  duty  from  November  8  of  1955, 
up  to  the  date  of  the  return  of  the  indictment  to 
report  for  induction;  and  if  he  had  notice  in  any 
way  during-  that  period,  he  had  a  duty  to  report 
for  induction. 
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The  Court :  Is  it  not  mandatory  upon  a  board  to 
notify  a  person  by  mail  as  provided  by  the  statute 
or  regulation,  whichever  provides  for  it? 

Mr.  Duncan:  The  Board  has.  We  have  put  on 
the  best  testimony  available,  your  Honor.  The  lady 
who  prepared  the  order  said  she  prepared  it,  and 
she  put  it  in  the  mail  box.  Now,  the  only  step  that 
is  absent  here  is  the  individual  that  took  it  from  her 
mail  box  and  put  it  in  another  mail  box. 

The  Court :  Where  is  that  individual  ?  You  [117] 
haven't  produced  him. 

Mr.  Duncan:  We  don't  know  who  the  individual 
is.  We  have  custom;  we  have  the  presumption  well 
reco^iiized  by  the  Ninth  Circuit  of  the  regularity 
of  the  performance  of  official  duties.  And,  in  the 
absence  of  an  eyewitness,  we  have  to  rely  on  that. 

Mr.  Barwick:  If  the  Court  please,  I  would  like 
to  say  something.  The  regulations  that  you  asked 
counsel  about,  the  regulations  provide  that  a  man 
must  receive  notice;  and  it  provides  for  the  board 
to  mail  him  a  notice.  I  mean 

The  Court:  It  doesn't  say  that  exactly.  He  must 
be  2:1  ven  notice. 

Mr.  Barwick:     He  must  be  given  notice. 

The  Court:     Yes. 

Mr.  Barwick :  The  point  we  are  driving  at  under 
the  Rice  case  is  there  is  no  evidence  sufficient  to 
support  the  government's  case  he  was  given  notice. 
If  he  was  never  given  notice,  regardless  of  the  fact 
that  already  he  might  have  looked  through  his  file 
and  found  out  about  it,  the  Board  had  attempted 
tr>  dve  notice,  that  doesn't  put  any  obligation  on 
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him.  The  government  has  got  to  carry  the  burden 
of  showing  they  gave  the  proper  notice.  Then,  if  he 
later  found  out  about  it,  that  is  where  the  continuing 
duty  comes  in.  But  he  doesn't  have  the  continuing 
duty  until  first  the  government  has  shown  to  the 
Court's  satisfaction  that  the  original  notice  was 
properly  given.  [118]  And  that  is  where  I  contend 
it  was  not,  because  the  employee  who  was  required 
to  be  here 

The  Court:  You  don't  need  to  repeat  what  you 
have  already  stated.  You  don't  need  to  spend  the 
time. 

Mr.  Barwick :     Yes,  your  Honor. 

The  Court:     Is  there  something  else? 

Mr.  Barwick:     No. 

The  Court:  Let's  look  at  it  from  another  view- 
point. We  have  other  evidence  besides  the  evidence 
of  the  clerk.  We  have  evidence  that  the  defendant 
himself  went  do^ai  and  discussed  the  matter  with 
the  clerk. 

Mr.  Barwick:     That  is  true. 

The  Court:  And  now,  isn't  the  jury  entitled  to 
take  all  of  the  evidence  in  the  case  and  determine 
whether  or  not  he  actually  did  receive  or  had 
knowledge,  notwithstanding  anything  which  may 
appear  to  you  to  be  a  deficiency  in  the  link  of  the 
process  of  mailing? 

Now,  the  custom  was  established,  and  that  custom 
prevailed.  And  that  is  the  way  the  mail  was  put  in 
the  United  States  Post  Office,  in  the  manner  stated 
by  the  clerk.  Now  then,  wouldn't  the  actions  of  the 
defendant   with  respect  to  this   entire  matter,   in 
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connection  with  interviews,  and  what  not,  wouldn't 
that  be  an  element  which  the  jury  might  consider, 
whether  or  not  he  actually  received  the  notice? 

Mr.  Barwick:  That  is  true,  your  Honor.  But 
my  point  [119]  is  that  the  government  has  not 
made  out  a  case  yet,  because  one  essential  element 
of  the  case  is  that  the  Board  comply  with  these 
steps.  And  I  feel  that  the  evidence  is  insufficient  in 
that  respect. 

The  Court:  Is  that  for  us  to  say  or  is  it  for 
the  .iury  to  say? 

Mr.  Bar\\'ick:  It  is  for  the  Court  to  say,  if  an- 
other court — and  you  agree  with  that  court — has 
ruled  on  the  point  and  established  whatever  evi- 
dence is  necessary  to  create  the  presumption.  The 
government  has  to  rely  on  a  presumption  in  this 
case,  that  notice  was  duly  given.  Now,  it  is  true 
there  is  a  general  presumption  that  administrative 
acts  are  carried  out  by  official  employees;  but  that 
doesn't  help  us  here,  because  the  Rice  case  says 
you  have  got  to  have  the  employee  who  does  that 
act  regularly,  invariably,  and  have  them  testify  as 
to  what  they  did  each  day  when  they  took  the  mail 
down,  what  box  they  put  it  in.  And  that  employee 
was  not  there  on  the  stand.  There  is  an  essential 
link  missing.  Without  that  link,  the  government 
hasn't  established,  as  in  their  indictment,  the  notice 
and  order  by  said  Board  was  duly  given.  It  wasn't 
duly  given  if  they  can't  show  they  didn't  mail  it. 

The  Court:    Isn't  it  for  the  jury  to  determine? 

Mr.  Barwif'k:  Not  if  the  Court  can  deter- 
mine  
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The  Court:  In  other  words,  has  the  govern- 
ment [120]  proved  a  prima  facie  case? 

Mr.  Barwick:  I  don't  believe  so,  your  Honor, 
under  the  rules  of  the  Rice  case.  That  is  why  I  have 
included  this  ground  in  my  motion  for  acquittal,  be- 
cause the  Rice  case  discusses  what  is  necessary. 

Mr.  Duncan:  Your  Honor,  I  think  this  is  a 
perfect  situation  where  a  presumption  of  regularity 
in  the  performance  of  official  duties  has  to  apply. 
This  presumption  arose  in  precisely  this  situation 
where  there  were  a  number  of  employees  perform- 
ing these  acts. 

We  have  had  the  witness  testify  who  prepared 
this  order.  She  said  she  put  the  initials  on  it.  She 
remembered  it  specifically,  because  she  remembers 
this  defendant.  She  put  it  in  the  box,  and  she  never 
saw  it  again.  And  she  testified  what  the  regular  cus- 
tom was  there. 

Now,  that  is  precisely  the  situation  where  there 
might  be  some  man  that  that  is  his  job  to  run  in  and 
out  from  every  desk  to  pick  up  and  drop  these 
things  in  the  mail  box. 

Mr.  Barwick :  Then,  that  man  should  have  been 
here,  under  the  Rice  case. 

Mr.  Duncan:  That  is  the  reason  this  presump- 
tion arose,  your  Honor,  because  in  business  offices 
and  in  government  offices  there  is  no  way  of  de- 
termining who  picked  up  a  particular  letter.  And 
Mr.  Barwick 's  case  is  not  applicable  here  until  the 
government  relies  solely  upon  that  regulation.  [121] 

The  Court:  There  is  evidence  here  the  defend- 
ant came  to  the  Board  and  went  over  the  file,  and 
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the  clerk  showed  him  the  order  for  the  induction. 
There  is  that  evidence  in  the  case. 

Mr.  Barwick:  That  is  true,  your  Honor,  but 
that  doesn't  bear  on  the  question  of  whether  he  was 
duly  given  notice. 

The  Court:  It  may  have  some  bearing  on  it  if 
the  jury  believes  that  from  that  piece  of  evidence 
that  he  had  received  a  notice. 

Mr.  Barwick:  That  is  why  I  am  making  this 
motion,  because  I  feel  the  law  doesn't  allow  that 
even  to  get  to  the  jury,  unless  the  government  has 
complied  with  every  step  in  the  regulation  and 
taken  every  step  that  the  regulation  provides. 

The  Court:  Furtheruiore.  it  is  a  matter  of  cred- 
ibility of  witnesses.  The  jury  can  disbelieve  the  de- 
fendant if  the  jury  sees  fit. 

Mr.  Barwick:     That  is  true,  your  Honor. 

The  Court:  They  don't  have  to  believe  him, 
either  in  whole  or  in  part. 

Mr.  Barwick:  But  the  very  basis  for  a  motion 
for  judgment  of  acquittal,  to  put  the  question  to  the 
Court :  Has  the  government  made  out  a  prima  facie 
case  according  to  law?  And,  according  to  law,  the 
government  has  to  get  the  employee  [122]  up  there 
on  the  stand  that  actually  mailed  this.  It  is  true 
in  civil  cases,  there,  the  presumption  of  regularity 
of  administrative  acts  is  greater ;  but  this  is  a  crim- 
inal case. 

The  Court:  Furthermore,  the  minutes,  do  they 
not  show  the  mailing? 

Mr.  Dunr'aii:     Tes,  thoy  do,  your  Hoiio?'. 
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The  Court:     Doesn't  that  appear  in  the  minutes! 

Mr.  Duncan :    It  is  in  the  evidence. 

Mr.  Barwick :  In  our  cross-examination  the  clerk 
said  that  she  initials  that  when  she  puts  it  in  the 
inner-of&ce  communication  receptacle. 

The  Court:  I  know,  but,  aside  from  that,  does 
not  the  minutes  of  the  Board  show  the  mailing  of 
the  notice? 

Mr.  Duncan:    Yes,  your  Honor. 

Mr.  Barwick:  Your  Honor,  a  rubber  stamp  in- 
dicates ''Mailed."  Then,  it  is  initialed. 

Now,  I  ask  the  clerk:  "Do  you  initial  it  after 
you  put  it  in  the  U.  S.  mail  box?"  And  she  said, 
"No." 

The  Court:  Let's  look  at  the  entry  on  the  min- 
utes of  the  Board  and  see  what  it  says. 

Mr.  Duncan:  This  is  it  right  here.  That  is  the 
order,  the  order  number,  that  252,  your  Honor. 

The  Court:  "Form  Order  252  mailed."  Now, 
does  that  mean  anything  on  the  minutes  of  the 
Board? 

Mr.  Barwick:     No,  because [123] 

The  Court :     It  is  in  evidence,  is  it  not  ? 

Mr.  Duncan :  It  is  an  official  government  record, 
your  Honor. 

Mr.  Barwick:    Yes,  but 

Mr.  Duncan:  Under  the  law  it  is  proof  of  the 
fact  there  asserted. 

Mr.  Barwick:  We  have  direct  testimony  from 
the  clerk,  your  Honor,  that  she  stamps  that  and 
puts  it  in  the  inner-office  box.  So,  regardless  of 
Avhat  this  says,  her  own  testimony  says  she  put  it  in 
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the  box,  and  she  has  already  stamped  it;  and  it 
isn't  mailed.  That  is  why  I  asked  her. 

The  Court:  But  if  she  testified  definitely  as  to 
the  custom  and  practice  where  another  clerk  does 
the  mailing,  and  makes  an  entry  of  it 

Mr.  Barwick:  That  is  the  missing  link,  the 
other  clerk.  The  other  clerk  should  have  been  on 
the  stand  and  testified  as  to  what  she  did  and  when 
she  did  it,  how  she  did  it,  even  if  she  remembered 
doing  it,  if  she  could.  That  is  what  the  Rice  case 
holds. 

Mr.  Duncan:  T  wish  counsel  would  read  us  the 
Rice  case  where  it  says  that,  your  Honor.  Counsel 
is  citing  a  principle  of  law  that  I  have  some  doubts 
about. 

The  Court:  Is  there  any  communication  in  the 
file  from  the  defendant  that  he  never  received  a 
notice?  Did  he  ever  notify  the  Board  in  that  [124] 
respect  ? 

Mr.  Barwick:  I  am  not  sure.  Just  a  minute.  I 
believe  there  is  a  letter. 

Yes.  Would  you  like  to  read  the  photostatic  copy 
or 

The  Coui-t:     Just  tell  me. 

Mr.  Barwick:  It  says  here  on  September  4, 
1956 — that  was  the  letter  that  the  Court  read  that 
we  argued  about  and  were  discussing.  It  said:  ''I 
definitely  did  not  receive  any  other  induction  notice ; 
and,  if  I  did,  T  would  have  reported  as  before. 

The  Court:     What  else? 

Mr.  Barwick:  The  letter  is  quite  long.  Would 
vou  like  me  to  read  the  whole  thing? 
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The  Court:    No. 

Mr.  Barwick:  That  is  the  only  part.  It  is  in 
that  paragraph:  ''I  have  always  complied  with  all 
the  instructions  of  the  Board.  Never  have  I  tried 
to  avoid  any  duty  by  means  of  trickery.  Therefore, 
I  honestly  object  to  your  conclusion  that  I  have 
been  delinquent  in  advising  the  Board  of  my  home 
address." 

That  is  what  the  P.  B.  I.  talked  to  him  about; 
that  they  didn't  have  his  home  address. 

"I  concealed  nothing  and  refused  induction  only 
because  of  being  conscientiously  opposed" — he  is 
refeiTing  to  his  previous  induction. 

"I  reported  at  the  induction  station  because 
of  [125]  receiving  mail  at  my  home  address  at  San 
Diego.  I  definitely  did  not  receive  any  other  induc- 
tion notice."  There  he  is  referring  to  the  fact  that  . 
he  received  a  previous  induction  notice  and  went  . 
to  the  induction  station  a  couple  of  years  prior,  and 
that  is  the  only  induction  notice  he  ever  received. 

The  Court:  There  is  also  some  evidence  of  some 
conversation  that  even  if  he  had  gotten  his  notice, 
he  would  have  refused  induction. 

Mr.  Barwick:  That  is  one  statement  from  the 
clerk  of  the  board;  and,  yet  in  the  very  letter,  he 
says:  ''I  would  have  reported  as  before." 

The  Court:  Yes,  but  then  ''to  report"  and  ''to 
report  for  induction"  are  two  different  "reports," 
aren't  they?  In  other  words,  he  would  have  re- 
ported, but  he  would  not  have  submitted  ? 

Mr.  Barwick:  He  would  not  have  submitted, 
that  is  correct. 


IN 


United  States  of  America  129 

The  Court:  He  said  under  no  circumstances 
would  he  be  inducted;  he  would  refuse  to  be  in- 
ducted? 

Mr.  Barwick:     Right. 

The  Court:     Is  that  correct? 

Mr.  Barwick:  That  is  right.  But  that  has  no 
bearing  on  whether  he  would  show  up. 

The  Court :  It  may  not.  It  may  not,  but  it  is  in 
evidence;  and  the  jury  might  consider  everything 
that  is  in  [126]  evidence.  I  don't  know. 

I  am  going  to  investigate  this  case  here;  I  mean, 
the  citation  that  you  have.  Do  you  have  any  other 
citations  ? 

Mr.  Barwick:  No,  that  is  the  citation  on  the 
point  of  mailing. 

Did  the  Court  wish  to  read  it? 

The  Court:    I  want  to  read  it  myself. 

Mr.  Barwick :     It  is  quite  long. 

The  Court :    Is  that  the  case  you  cited  ? 

Mr.  Barwick:     Yes,  this  is  the  case. 

The  Clerk:     The  Court  is  now  in  recess. 

(Recess  taken.) 

(The  proceedings  were  resumed  within  the 
hearing  of  the  jury:) 

The  Court:  Do  you  stipulate  the  jurors  and  the 
defendant  are  now  present? 

Mr.  Barwick :     I  so  stipulate. 

Mr.  Duncan:     It  is  so  stipulated,  your  Honor. 

The  Court:  Ladies  and  gentlemen,  we  have  al- 
most  concluded   our   discussion   as   to   some   legal 
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matters  that  you  are  not  concerned  with  for  the 
moment,  and  we  will  suspend  now  until  this  after- 
noon at  1:45.  And  I  hope  we  will  be  ready  to  pro- 
ceed at  that  time;  so  please  return  and  be  here  at 
1:45.  And  keep  in  mind  the  admonition  heretofore 
given.  You  are  now  excused.  [127] 

(The  following  proceedings  were  had  between 
Court  and  counsel,  outside  the  hearing  of  the 
jury:) 

The  Court:  We  will  go  back  into  chambers  and 
finish  up  the  discussion. 

(Whereupon  at  11:50  o'clock  a.m.  the  Court 
recessed  until  1:45  o'clock  p.m.  the  same  [128] 
day.) 

Thursday,  November  14,  1957—2:25  P.M. 

The  Court:  Do  you  stipulate  the  jurors  and  the 
defendant  are  now  present  in  this  case  on  trial? 

Mr.  Duncan :     I  so  stipulate,  your  Honor. 

Mr.  Barwick :     I  so  stipulate,  your  Honor. 

The  Court:  Both  sides  have  rested,  is  that  cor- 
rect? 

Mr.  Duncan:     Yes,  your  Honor. 

Mr.  Barwick:     Yes,  your  Honor. 

The  Court:  Let  the  record  show  that  prior  to 
the  beginning  of  the  arguments  counsel  have  been 
informed  as  to  the  instructions  proposed  to  be  given 
by  the  Court. 

You  may  now  proceed  with  your  arguments.  J 
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(Then  followed  opening  argument  by  counsel 
for  plaintiff.) 

(Then  followed  argument  by  counsel  for  de- 
fendant.) 

The  Court :  I  think  we  will  take  a  recess  at  this 
time,  ladies  and  gentlemen.  It  is  a  little  warm  in 
here,  and  we  will  see  if  we  can  cool  off  the  court 
room.  Take  a  short  recess.  Please  keep  in  mind  the 
admonition. 

(Recess  taken.) 

The  Court:  Do  you  stipulate  the  jurors  and  the 
defendant  are  now  present? 

Mr.  Barwick :     I  so  stipulate,  your  Honor. 
Mr.  Duncan:     It  is  so  stipulated.  [129] 
The  Court :     You  may  proceed. 

(Then  followed  closing  argument  by  counsel 
for  plaintiff.) 

The  Court:  Ladies  and  gentlemen,  I  am  not 
going  to  instruct  you  this  evening.  It  will  take  about 
forty  minutes  to  instruct  you;  and,  by  that  time, 
it  will  be  after  4:00  o'clock.  And  that  is  pretty 
late  to  send  a  jury  out  to  consider  a  case.  So  we 
will  get  an  early  start  in  the  morning  at  9:45,  and 
you  will  have  your  instructions,  and  the  case  will 
be  submitted  to  you  at  that  time. 

So  we  will  have  a  recess  at  this  time.  And,  again, 
you  are  to  keep  in  mind  the  admonition.  The  case 
will  not  be  completed  imtil  it  will  have  been  sub- 
mitted to  you  after  the  instructions  shall  have  been 
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given.  Therefore,  keep  yourselves  in  that  condition 
that  you  will  await  passing  judgment  in  the  case 
until  after  the  instructions  shall  have  been  given 
and  until  you  go  into  the  jury  room. 

You  are  now  excused  until  tomorrow  morning 
at  9:45.  Please  be  here  at  that  time.  Recess  until 
that  time. 

(The  following  proceedings  were  had  between 
Court  and  counsel  outside  the  hearing  of  the 
jury:) 

The  Court:     Is  there  anything  further? 

Mr.  Duncan:  I  have  nothing  further,  your 
Honor. 

The  Clerk:  Is  your  Honor  going  to  rule  on  that 
motion?  [130] 

The  Court:    Which  motion  is  that? 

The  Clerk:     The  motion  for  an  acquittal. 

The  Court:  That  motion,  I  thought  I  ruled  on 
it.  The  motion  is  denied.  I  did  it  in  chambers,  but 
I  neglected  to  announce  it  in  open  court. 

(Other  matters.) 

The  Court:    Very  well.  Recess. 

(Whereupon  at  3:35  o'clock  p.m.,  Thursday, 
November  14,  1957,  the  court  recessed  until 
9:45  o'clock  a.m.  the  following  day.)  [131] 

Friday,  November  15,  1957—9:45  A.M. 

The  Clerk :  The  case  on  trial :  United  States  ver- 
sus Venus. 
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The  Court:  Do  you  stipulate  the  jurors  and  the 
defendant  are  now  present? 

Mr.  Duncan:     It  is  so  stipulated,  your  Honor. 

Mr.  Barwick:     I  so  stipulate,  your  Honor. 

The  Court:  I  am  about  to  give  the  instructions 
to  the  jury  in  this  case,  and  the  door  will  be  watched 
so  that  no  one  comes  in  or  goes  out  during  the  giv- 
ing of  these  instructions.  Any  people  in  the  court- 
room who  desire  to  leave,  either  go  now  or  wait 
until  the  instructions  shall  have  been  finished. 

The  instructions  are  an  important  element  in  the 
trial  of  the  case,  and  I  know  that  the  jury  wants 
to  concentrate  its  attention  on  the  instructions  of 
the  Court.  And  the  purpose  of  guarding  the  doors 
is  to  see  that  we  are  not  disturbed  during  the  giving 
of  the  instructions. 

First  of  all,  T  want  to  thank  the  members  of  the 
jury  for  their  faithful  attendance  here  during  the 
trial  of  this  case,  and  I  trust  that  you  will  listen  to 
these  instructions  with  the  same  attention  that  you 
have  evidenced  during  these  proceedings. 

(Then  followed  the  instructions  to  the  jury 
as  read  by  the  Court.)  [132] 

Friday,  November  15,  1957,  9:45  A.M. 

(Refer  to  line  25,  Page  132  of  Reporter's 
Transcript  of  Proceedings  which  reads  as  fol- 
lows: "Then  followed  the  instructions  to  the 
jury  as  read  by  the  Court.") 
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COURT'S  INSTRUCTIONS  TO  THE  JURY 

The  Court:  It  now  becomes  my  duty  as  judge 
to  instruct  you  in  the  law  that  applies  to  this  case, 
and  it  is  your  duty  as  jurors  to  follow  the  law  as 
I  shall  state  it  to  you.  On  the  other  hand,  it  is 
your  exclusive  province  to  determine  the  facts  in 
this  case,  and  to  consider  and  weigh  the  evidence 
for  that  purpose.  The  authority  thus  vested  in  you 
is  not  an  arbitrary  power,  but  must  be  exercised 
with  sincere  judgment  and  with  sound  discretion, 
and  in  accordance  with  the  rules  of  law  now  being 
stated  to  you. 

The  jury  must  accept  the  instructions  of  the 
court  as  comprising  together  a  correct  and  a  com- 
])lete  statement  of  law  governing  this  case.  You 
must  not  assume  the  existence  of  any  law  not  stated 
in  these  instructions,  nor  are  you  to  speculate  or 
guess  as  to  what  the  law  is.  And  regardless  of  any 
opinion  that  you  may  have  as  to  what  the  law  ought 
to  be,  it  would  be  a  violation  of  your  sworn  duty  as 
jurors  to  base  a  verdict  upon  any  other  view  of  the 
law  than  that  covered  in  these  instructions. 

If  during  your  deliberations  doubt  should  arise 
in  your  minds  concerning  the  law  upon  any  given 
question,  you  [206]  should  so  advise  the  court,,  and 
the  coui-t  will  then  again  read  the  instructions  cov- 
ering the  questions  as  to  which  you  may  be  in  doubt. 

This  case  presents  several  questions  or  proposi- 
tions of  law,  and  it  is  the  duty  of  the  court  to  in- 
struct you  fully  upon  each  proposition.  Some  prop- 
ositions mny  be   covered  by  only  one   instruction, 
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while  others  may  require  several  instructions.  You 
must  not  allow  yourselves  to  be  influenced  as  to 
any  question  of  law  or  fact  by  the  number  of  in- 
structions given  to  you  upon  such  question.  The 
court  does  not  intend  to  stress  the  relative  impor- 
tance of  any  question  of  fact  or  law  either  by  the 
number  of  the  instructions  given  to  you  on  a  par- 
ticular proposition  or  by  the  order  in  which  all  of 
the  instructions  are  given.  And  you  are  not  to 
single  out  any  certain  sentence  or  any  individual 
point  or  instruction,  and  ignore  the  others,  but  you 
are  to  consider  all  of  the  instructions,  and  as  a 
whole,  and  to  regard  each  instruction  in  the  light 
of  all  of  the  others. 

xVt  times  throughout  the  trial  the  court  has  been 
called  upon  to  pass  on  the  question  whether  cer- 
tain offered  evidence  might  properly  be  admitted. 
You  are  not  to  be  concerned  with  the  reasons  for 
such  rulings  and  you  are  not  to  draw  any  inference 
from  them.  Whether  offered  evidence  is  admissible 
is  purely  a  question  uf  law.  In  admitting  evidence 
to  which  an  objection  is  made,  the  court  does  not 
determine  [207]  what  weight  should  be  given  such 
eviden<'e ;  nor  does  it  pass  on  the  credibility  of  the 
witness.  As  to  any  offer  of  evidence  that  has  been 
rejected  by  the  court,  you,  of  course,  must  not  con- 
sider the  same;  as  to  any  question  to  which  an  ob- 
jection was  sustained,  you  must  not  conjecture  as 
to  what  the  answ^er  might  have  been  or  as  to  the 
reason  for  the  objection. 

You  must  not  consider  for  any  purpose  any  evi- 
deiK-e  which   may  have  been   stricken   out   by   the 
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court;  such  matter  is  to  be  treated  as  though  youi 
never  had  known  of  it. 

If  during  this  trial  I  may  have  said  or  done  any- 
thing whicli  might  have  suggested  to  you  that  I  am 
inclined  to  favor  the  claims  or  the  position  of  either 
side,  you  will  not  suffer  yourself  to  be  influenced 
by  any  such  suggestion;  for  I  have  not  expressed, 
nor  have  I  intended  to  express,  nor  have  I  intended 
to  intimate  any  opinion  as  to  which  witnesses  are, 
or  are  not,  worthy  of  belief;  or  what  inferences, 
should  be  drawn  from  the  evidence.  If  any  ex- 
pression of  mine  has  seemed  to  indicate  an  opinion 
relating  to  any  of  these  matters,  I  instruct  you  to 
disregard  it. 

If  any  counsel  has  intimated  by  any  question  or 
in  any  other  manner  that  certain  hinted  facts  were,, 
or  were  not,  true,  you  must  disregard  any  such  in- 
timation, and  you  must  not  draw  any  inference 
therefrom;  you  must  not  consider  as  evidence  any 
statement  of  counsel  made  in  your  presence,  unless> 
such  statement  was  made  as  an  admission  or  as  a 
stipulation.  [208] 

Keep  in  mind  at  all  times  that  you  are  the  ex- 
clusive judges  of  the  facts  and  of  the  effect  andl 
the  value  of  the  evidence,  but  that  you  must  deter- 
mine the  facts  from  the  evidence  produced  here  in 
court. 

By  the  filing  of  an  indictment  no  presumption 
whatsoever  arises  to  indicate  that  the  defendant  is^ 
guilty,  or  that  the  defendant  has  had  any  connec- 
tion with,  or  responsibility  for,  the  acts  charged. 

A  defendant  is  presumed  to  be  innocent  at  all 
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stages  of  the  proceedings  until  the  evidence  shows 
such  defendant  Xo  be  guilty  beyond  a  reasonable 
doubt.  The  presumption  of  innocence  follows  a  de- 
fendant to  the  jury  room  to  be  weighed  by  you  as 
evidence  along  with  the  other  evidence. 

The  evidence  in  this  case  consists  of  the  sworn 
testimony  of  the  witnesses,  all  exhibits  which  have 
been  received  in  evidence,  and  all  facts  which  have 
been  admitted  or  stipidated.  and  all  applicable  pre- 
sumptions stated  in  these  instructions. 

You  are  to  decide  this  case  solely  upon  the  evi- 
dence that  has  been  received  by  the  court,  and  in- 
ference you  may  reasonably  draw  therefi-om,  and 
such  presumptions  as  the  law  deduces  therefrom,  as 
nnted  in  my  instructions,  in  accordance  with  the 
law  as  I  now  state  it- 
There  are  two  types  of  evidence  from  which  a 
jury  may  properly  find  a  defendant  guilty  of  an 
offense.  One  is  [209]  direct  evidence,  such  as  the 
testimony  of  an  eye  witness.  The  other  is  cir- 
cumstantial evidence,  that  is  to  say,  the  proof  of 
a  chain  of  circmnstances  poiDting  to  the  commission 
of  the  offense. 

As  a  sreneral  inile,  the  law  makes  no  distinction 
between  direct  and  circmnstantial  evidence,  but 
simply  requires  that  before  convicting  a  defendant, 
the  jury  shaU  be  satisfied  of  the  defendant's  guilt 
beyond  a  reasonable  doubt  from  all  of  the  evidence 
in  the  case. 

A  stipulation  by  and  between  coimsel  for  the  par- 
ties as  to  any  facts  is  binding  upon  you,  and  those 
far-t-  shall  be  deemed  by  you  as  true  in  al]  respects. 
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and  you  are  to  rely  thereon  and  you  are  bound 
thereby  insofar  as  those  particular  facts  are  con- 
cerned. 

The  burden  is  upon  the  prosecution  to  prove  a 
defendant  guilty  beyond  a  reasonable  doubt  of 
every  element  of  the  crime  charged.  The  law  does 
not  impose  upon  a  defendant  the  duty  of  produc- 
ing any  evidence. 

A  reasonable  doubt  may  arise  not  only  from  the 
evidence  produced,  but  also  from  a  lack  of  evi- 
dence. 

The  term  ''reasonable  doubt,"  as  used  in  these 
instructions,  is  defined  as  follows:  It  is  not  a  mere 
possible  doubt;  because  everything  relating  to 
human  affairs,  and  depending  on  moral  evidence, 
is  open  to  some  possible  or  imaginary  doubt.  It  is 
that  state  of  the  case,  which,  after  [210]  the  entire 
comparison  and  consideration  of  all  of  the  evidence, 
leaves  the  minds  of  the  jurors  in  that  condition 
that  they  cannot  say  they  feel  an  abiding  conviction, 
to  a  moral  certainty,  of  the  truth  of  the  charge. 

The  requirement  that  a  defendant's  guilt  be 
proved  beyond  a  reasonable  doubt  is  to  be  consid- 
ered as  included  in  each  instruction  given. 

The  testimony  of  one  witness  worthy  of  belief 
is  sufficient  for  the  proof  of  any  fact  and  would 
justify  a  verdict  in  accordance  with  such  testimony, 
even  if  a  number  of  witnesses  have  testified  to  the 
contrary,  if  from  the  whole  case,  considering  the 
credibility  of  witnesses  and  after  weighing  the  va- 
rious factors  of  evidence,  you  should  believe  that 
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there  is  a  balance  of  probability  pointing  to  the  ac- 
curacy and  honesty  of  the  one  witness. 

A  witness  may  be  impeached  by  evidence  that  at 
other  times  he  has  made  statements  inconsistent 
with  his  present  testimony  as  to  any  matter  material 
to  the  cause  on  trial. 

A  witness  wilfully  false  in  one  material  part  of 
his  testimony  is  to  be  distrusted  in  others.  The  jury 
may  reject  the  whole  of  the  testimony  of  the  witness 
who  has  wilfully  sworn  falsely  as  to  a  material 
point :  if  you  are  convinced  that  a  witness  has 
stated  what  was  mitrue  as  to  a  material  point,  not 
as  a  result  of  a  mistake  or  by  inadvertence,  but 
wilfully  and  with  the  intent  to  deceive,  then  you 
may  treat  all  of  his  [211]  or  her  testimony  with  dis- 
trust and  suspicion,  and  you  may  reject  all  unless 
you  shall  be  convinced  that  he  or  she  has  in  other 
particulars  sworn  to  the  truth. 

You  are  the  sole  judges  of  the  credibility  of  the 
witnesses  and  the  weight  which  is  to  be  given  to 
their  testimony.  A  witness  is  presumed  to  speak  the 
truth.  This  presumption,  however,  may  be  repelled 
by  the  manner  in  which  he  testifies ;  by  the  character 
of  his  testimony,  or  by  evidence  affecting  his  repu- 
tation for  truth,  honesty  and  integrity  or  his  mo- 
tives; or  by  contradictory  evidence.  In  judging  the 

j    credibility  of  the  witness  in  this  case,  you  may  b(^- 
lieve  the  whole  or  any  part  of  the  evidence  of  any 

i    witness,  or  you  may  disbelieve  the  whole  or  any 

I    part  of  it,  as  may  be  dictated  by  your  judgment  as 

t    reasonable  persons. 

You    should    carefully    scrutinize    the    testimony 
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given,  and  in  so  doing  consider  all  of  the  circum- 
stances under  which  any  witness  has  testified,  his 
demeanor,  his  manner  while  on  the  stand,  his  in- 
telligence, the  relations  which  he  bears  to  a  plaintiff 
or  to  a  defendant,  the  manner  in  which  he  might  be 
affected  by  the  verdict  and  the  extent  to  which  he 
is  contradicted  or  corroborated  by  other  evidence, 
if  at  all,  and  every  matter  that  tends  reasonably  to 
shed  light  upon  his  credibility. 

In  using  the  term  "witness"  I  refer  to  all  wit- 
nesses both  male  and  female.  And  also  that  term 
includes  the  defendant  who,  having  taken  the  wit- 
ness stand,  has  therefore  become  a  [212]  witness; 
and  you  are  to  consider  his  testimony  the  same  as 
any  other  witness  in  accordance  with  all  of  the 
instructions  I  have  and  I  am  giving  on  that  sub- 
ject matter. 

You  are  instructed  that  if  the  evidence  in  this 
case  is  susceptible  of  two  constructions  or  interpre- 
tations, each  of  which  appears  to  you  to  be  reason- 
able and  one  of  which  points  to  the  guilt  of  the  de- 
fendant, and  the  other  to  his  innocence,  it  is  your 
duty  under  the  law  to  adopt  that  interpretation 
which  will  admit  of  the  defendant's  innocence,  and 
reject  that  which  points  to  his  guilt. 

You  will  notice  that  this  rule  applies  only  when 
both  of  the  two  possible  opposing  conclusions  ap- 
pear to  you  to  be  reasonable.  If  on  the  other  hand, 
one  of  the  possible  conclusions  should  appear  to  you 
to  be  reasonable,  and  the  other  to  be  unreasonable, 
it  would  be  your  duty  to  adhere  to  the  reasonable 
deduction  and  reject  the  unreasonable,  bearing  in 
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mind,  however,  that  even  if  the  reasonable  deduc- 
tion points  to  the  defendant's  guilt,  the  entire  proof 
must  carry  the  convincing  force  required  by  law 
to  support  a  verdict  of  guilty. 

All  testimony  as  to  admissions  alleged  to  have 
been  made  by  a  defendant  outside  of  court  should 
be  considered  with  caution  and  weighed  with  care. 

An  admission  consists  of  any  statement  or  other 
conduct  by  a  defendant  whereby  he  expressly  or 
impliedly  acknowledges  a  fact  that  contributes  in 
some  degree  to  the  [213]  proof  of  his  guilt  of  an 
alleged  crime  for  which  he  is  on  trial,  and  which 
statement  was  made  or  conduct  occurred  outside  of 
that  trial. 

The  Indictment  in  this  case  charges  that  the  de- 
fendant Carlin  Constantine  Venus,  a  male  person 
within  the  class  made  subject  to  selective  service 
undei-  the  Universal  Military  Training  and  Service 
Act,  registered  as  required  by  said  Act  and  the 
regulations  promulgated  thereunder  and  thereafter 
became  a  registrant  of  Local  Board  No.  140,  said 
Board  being  then  and  there  duly  created  and  acting, 
under  the  selective  service  system  established  by 
said  Act,  in  San  Diego  County,  California,  in  the 
Southern  Division  of  the  Southern  District  of  Cali- 
fornia; pursuant  to  said  Act  and  the  regulations 
promulgated  thereunder,  the  defendant  was  classi- 
fied in  Class  1-A  and  was  notified  of  said  classifi- 
cation and  a  notice  and  order  by  said  Board  was 
duly  given  to  him  to  report  for  induction  into  the 
armed  forces  of  the  United  States  of  America  on 
November  8,  1955,  in  San  Diego  County,  California, 
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in  the  division  and  district  aforesaid;  and  at  said 
time  and  place  the  defendant  did  knowingly  fail  and 
neglect  to  perform  a  duty  required  of  him  under 
said  Act  and  the  regulations  promulgated  there- 
under in  that  he  then  and  there  knowingly  failed 
and  neglected  to  report  for  induction  into  the  armed 
forces  of  the  United  States  as  so  notified  and  or- 
dered to  do. 

The  Indictment  in  this  case  is  brought  under 
the  [214]  Universal  Military  Training  and  Service 
Act,  which  provides  in  pertinent  part  as  follows : 

"Any  person  who  *  *  *  knowingly  *  ^  *  evades 
or  refuses  *   *  *  service  in  the  armed  forces 

*  *  *  or  who  in  any  manner  shall  knowingly 
fail  or  neglect  or  refuse  to  perform  any  duty 
required  by  him  under  this  (the  Universal 
Military  Training  and  Service  Act)  or  rules 
or  regulations  *  *  *  made  pursuant  to  this 
(Universal  Military  Training  and  Service  Act) 

*  *  *  shall  *  *  *  be  punished,"  as  provided  by 
law. 

The  Universal  Military  Training  and  Service  Act, 
portions  of  which  I  have  previously  read  to  you, 
was  passed  by  the  Congress  of  the  United  States  j 
pursuant  to  authority  given  to  the  Congress  by  thejj| 
Constitution  to  provide  for  the  defense  of  the  na- 
tion. You  are  not  here  concerned  with  the  wisdom 
or  the  unwisdom  of  this  statute.  It  is  the  duly 
promulgated  law  of  the  land  and  you  must  be  gov- 
erned by  its  mandate  in  the  consideration  of  the 
evidence  and  in  the  determination  of  its  case.  ^f 
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To  better  understand  this  law  I  shall  summarize 
some  of  its  provisions  for  you. 

The  law  provides  that  it  shall  be  the  duty  of 
every  male  citizen  of  the  United  States  who  is  be- 
tween the  ages  of  18  and  26,  on  the  day  or  days 
fixed  for  registration,  to  present  himself  and  sub- 
mit himself  to  registration. 

The  President  is  authorized  to  select  and  induct 
into  the  armed  forces  of  the  United  States  for  train- 
ing and  service  those  registrants  who  have  been  se- 
lected in  an  impartial  manner  [215]  under  such 
rules  and  regulations  as  the  President  may  pre- 
scribe. 

The  Act  further  authorizes  the  President  to  pre- 
scribe the  necessary  rules  and  regulations  to  carry 
out  the  provisions  of  the  Act,  and  to  establish  se- 
lective service  civilian  boards,  including  local  boards 
and  appeal  boards.  The  local  boards,  under  the  terms 
of  the  Act,  have  power  to  hear  and  determine  all 
questions  or  claims  with  respect  to  induction  in  or 
exemption  or  deferment  from  training  and  service, 
and  the  decisions  of  such  local  boards  are  final, 
except  where  an  appeal  is  authorized  in  accordance 
with  such  rules  and  regulations  as  the  President 
may  prescribe. 

If  any  registrant  is  dissatisfied  with  his  classifi- 
cation by  his  local  board,  or  if  his  claim  for  ex- 
emption from  service  is  denied  by  such  local  board, 
he  then  may  appeal  to  his  appropriate  appeal  board 
within  a  fixed  time  prescribed  by  the  selective  serv- 
ice regulations  and  may  appeal  from  each  new 
classification  or  reclassification  by  the  appeal  board. 
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You  are  not  here  sitting  as  a  court  of  appeal  to 
determine  whether  the  local  board  was  correct  in 
its  determination  of  the  classification  of  the  de- 
fendant. The  local  board's  action  is  final  and  you 
are  bound  to  accept  the  classification  given  to  the 
defendant.  You  are  not  to  determine  from  the  action 
of  the  local  board  and  all  the  other  evidence  in  the 
case  whether  there  was  a  refusal  on  the  part  of  the 
defendant  to  do  what  the  law  required,  namely,  to 
report  for  induction  [216]  into  the  military  service 
pursuant  to  the  lawful  order  of  the  local  board, 
and  whether,  if  you  find  beyond  a  reasonable  doubt 
that  there  w^as  such  a  refusal,  the  defendant  did  so 
refuse  knowingly. 

I  am  not  sure  whether  I  read  this  correctly.  I 
will  reread  this  paragraph. 

You  are  not  here  sitting  as  a  court  of  appeal  to 
determine  whether  the  local  board  was  correct  in 
its  determination  of  the  classification  of  the  defend- 
ant. The  local  board's  action  is  final  and  you  are 
bound  to  accept  the  classification  given  to  the  de- 
fendant. You  are  to  determine  from  the  action  of 
the  local  board  and  all  the  other  evidence  in  the 
case  whether  there  was  a  refusal  on  the  part  of 
the  defendant  to  do  what  the  law  required,  namely, 
to  report  for  induction  into  the  military  service  pur- 
suant to  the  lawful  order  of  the  local  board,  and 
whether,  if  you  find  beyond  a  reasonable  doubt  that 
there  was  such  a  refusal,  the  defendant  did  so  re- 
fuse knowingly. 

I  reread  this  because  I  thought  I  had  misread  the 
word  during  the  prior  reading;  so  you  are  to  dis 
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regard  the  prior  reading  and  consider  only  the 
reading  that  I  just  finished. 

You  are  instructed  that  the  classification  1-A 
means  that  a  registrant  is  available  for  military 
service. 

You  are  instructed  that  in  order  to  find  the  de- 
fendant guilty  as  charged  in  the  Indictment,  you 
must  find  that:  [217] 

(1)  The  defendant  on  or  about  November  8, 
1955.  was  a  registrant  of  Local  Board  No.  140  in  San 
Diego  Coimty,  California. 

(2)  That  at  such  time  in  such  place,  the  defend- 
ant was  classified  in  Class  1-A  by  said  Board. 

(3)  That  the  defendant  was  ordered  by  said 
]>oard  to  report  for  induction  into  the  armed  forces 
of  the  United  States  on  November  8,  1955,  in  San 
Diego  County,  California. 

(4)  That  the  defendant  did  on  such  date,  and  at 
all  times  thereafter,  knowingly  failed  to  report  for 
induction. 

The  w^ord  "knowingly"  as  used  in  the  Indictment 
can  be  taken  only  as  meaning  deliberately  and  with 
knowledge  and  not  something  which  is  merely  care- 
less or  negligent  or  inadvertent. 

Knowledge  and  intent  are  each  elements  of  the 
crime  charged. 

Knowledge  may  be  proved  by  circumstantial  evi- 
dence. While  witnesses  may  see  and  hear  and  thus 
be  able  to  give  direct  evidence  of  what  a  defendant 
does  or  fails  to  do,  there  can  be  no  eye-witness  ac- 
count of  the  state  of  mind  with  which  the  acts  were 
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done  or  omitted.  But  what  a  defendant  does  or  fails 
to  do  may  indicate  knowledge  or  lack  of  knowledge. 

The  jury  should  consider  all  the  facts  and  cir- 
cumstances in  evidence  which  may  aid  determina- 
tion of  the  issue  as  to  knowledge,  including  any  acts 
and  statements  of  the  defendant. 

Intent  may  be  established  in  the  same  manner  as 
knowledge,  as  I  have  just  instructed  you.  [218] 

You  will  note  that  the  Indictment  charges  the  de- 
fendant failed  to  report  for  induction  into  the  armed 
forces  of  the  United  States  on  November  8,  1955. 

The  selective  service  regulations  which  are  passed 
pursuant  to  law  provide  that  "When  it  becomes  the 
duty  of  a  registrant  *  *  *  to  perform  an  act  *  *  * 
the  duty  or  obligation  shall  be  a  continuing  duty  or 
obligation  from  day  to  day  and  the  failure  to 
properly  perform  the  act  *  *  *  shall  in  no  way 
operate  as  a  waiver  of  that  continuing  duty." 

In  this  connection,  if  you  find  that  the  defendant 
knowingly  failed  to  report  for  induction  at  any  time 
between  November  8,  1955,  and  August  8,  1957,  the 
date  of  the  return  of  the  Indictment,  you  may  find 
him  guilty  of  the  offense  charged. 

The  defendant  is  not  on  trial  for  any  act  or  con- 
duct not  alleged  in  the  Indictment. 

You  are  not  to  consider  the  matter  of  the  punish- 
ment of  the  defendant,  in  the  event  of  a  conviction. 

This  matter  is  exclusively  within  the  province  of 
the  court  and  should  not  influence  your  delibera-  ilJ 
tions  in  any  way.  ' 

In  some  of  these  instructions,  I  may  mention  the 
jurors  by  the  use  of  the  masculine  term.  However, 
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wlien  speaking  of  the  jurors,  or  of  the  jury,  I  intend 
to  include  all  the  members  of  the  jury,  the  ladies  as 
well  as  the  gentlemen. 

The  attitude  and  conduct  of  jurors  at  the  outset 
of  [219]  their  deli])erations  are  a  matter  of  con- 
siderable importance.  It  is  rarely  productive  of  good 
for  a  juror,  upon  entering  the  jury  room,  to  make 
an  emphatic  expression  of  his  opinion  on  the  case  or 
to  announce  a  determination  to  stand  for  a  certain 
verdict.  When  one  does  that  at  the  outset,  his  sense 
of  pride  ma}^  be  aroused,  and  he  may  hesitate  to 
recede  from  an  announced  position  if  shown  that  it 
is  fallacious.  Remember  that  you  are  not  partisans 
or  advocates  in  this  matter,  but  are  judges,  The  final 
test  of  the  quality  of  your  service  will  lie  in  the 
verdict  which  you  return  to  the  court,  not  in  the 
opinions  any  of  you  may  hold  as  you  retire.  Have 
in  mind  that  you  will  make  a  definite  contribution 
to  efficient  judicial  adminstration  if  you  arrive  at 
a  just  and  proper  verdict  in  this  case.  And  to  that 
end,  the  court  would  remind  you  that  in  your  de- 
liberations in  the  jury  room  there  can  be  no 
triumph  excepting  the  ascertainment  and  declara- 
tion of  the  truth. 

It  is  your  duty  to  consult  with  one  another  and 
to  deliberate,  with  a  view  to  reaching  an  agreement, 
if  you  can  do  so  without  violence  to  your  individual 
judgment.  You  each  must  decide  the  case  for  your- 
self, but  you  do  so  only  after  a  consideration  of  the 
case  with  your  fellow  jurors,  and  you  should  not 
hesitate  to  change  an  opinion  when  convinced  that 
it  is   erroneous.   However,   you  should   not  be   in- 


148  Carlin  Constantine  Venus  vs. 

fluenced  to  vote  in  any  way  on  any  question  sub- 
mitted to  you  by  the  single  fact  that  a  majority  of 
the  jurors,  or  any  of  them,  favor  [220]  such  a  de- 
cision. In  other  words,  you  should  not  surrender 
your  honest  convictions  concerning  the  effect  or 
weight  of  evidence  for  the  mere  purposes  of  return- 
ing a  verdict  or  solely  because  of  the  opinion  of 
the  other  jurors. 

In  order  to  return  a  verdict  it  is  necessary  that 
each  juror  agree  thereto.  And  your  verdict  must  be 
unanimous. 

When  you  retire  to  your  jury  room  to  deliberate, 
you  will  select  one  of  your  number  as  foreman,  who 
will  represent  you  as  your  spokesman  in  the  further 
conduct  of  this  case  in  this  court.  If  it  becomes  neces- 
sary during  your  deliberations  to  communicate  with 
the  court,  do  not  indicate  in  any  manner  how  the 
jury  stands,  numerically  or  otherwise. 

And  when  you  have  agreed  upon  a  verdict,  you 
will  have  the  foreman  sign  the  same,  and  you  will 
return  such  verdict  into  court. 

(Continue  reading  Line  1,  Page  133  of  Re- 
porter's Transcript  of  Proceedings.)   [221] 

The  Court:  There  has  been  prepared  for  your 
use  in  the  jury  room  a  form  of  verdict  which  reads, 
as  follows: 

''United  States  of  America,  Plaintiff,  versus 
Carlin  Constantine  Venus,  Defendant.  Verdict :  We, 
the  jury  in  the  above-entitled  cause,  find  the  defend- 
ant, Carlin  Constantine  Venus  (blank),  as  charged 
in  the  indictment." 


Mi 
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And  there  is  a  blank  line  for  the  signature  of  the 
Foreman,  and  the  formal  verdict  is  dated  Novem- 
ber 15,  1957,  San  Diego,  California. 

As  already  instructed,  you  will  have  the  foreman 
I  insert  in  the  blank  space  whatever  your  verdict 
I  may  be  in  this  case  and  sign  the  verdict  and  come 
back  and  report  the  verdict. 

May  it  now  be  stipulated  that  there  may  go  into 
the  jury  room,  if  the  jury  requests  it,  without  fur- 
ther formality  the  indictment  or  copy  thereof  to- 
gether with  all  the  exhibits  in  this  case? 

Mr.  Duncan:     Yes,  your  Honor. 

Mr.  Barwick:  If  the  Court  please,  I  would  like 
to  make  a  motion. 

The  Court :  Just  a  moment ;  I  will  give  you  that 
opportunity. 

Mr.  Barmck:     I  see,  yes. 

The  Court:  I  am  just  wondering  whether  I 
should  now  excuse  the  jury  for  their  deliberations 
or- 

Mr.  Barwick :     I  didn't  want [133] 

The  Court:  Whatever  you  have  to  say  it  should 
be  said  without  the  hearing  of  the  jury. 

Mr.  Barwick:  Yes.  I  didn't  want  them  to  get 
there  and  have  us  say  it  and  maybe  have  to  bring 
them  back  and  send  them  out  again.  I  don't  know 
where  they  go  to.  They  will  have  to  be  excused, 
anyhow. 

The  Court :  If  you  can  whisper  without  its  being 
a  stage  whisper,  as  we  hear  in  the  movies. 

Mr.  Barwick:  I  doubt  if  I  can  whisper  and  get 
it  across. 
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The  Court :  If  it  may  be  stipulated,  we  will  send 
the  jury  into  the  jury  room;  and,  then  when  you 
finish,  then  the  jury  may  come  back  in 

Mr.  Barwick :     If  necessary. 

The   Court:    and  we   will   have   the   bailiff 

sworn  to  take  charge  of  them. 

Mr.  Barwick:     Yes. 

The  Court:     Is  that  satisfactory? 

Mr.  Barwick:     Yes,  that  is  satisfactory. 

The  Court:     Is  that  stipulated? 

Mr.  Duncan:  Yes,  your  Honor,  I  will  stipulate 
to  that. 

The  Court:  Ladies  and  gentlemen,  you  will  re- 
tire to  the  jury  room.  We  will  call  you  back  shortly. 

(The  following  proceedings  were  had  between 
Court  and  counsel  outside  the  hearing  of  the 
jury:)  [134] 

The  Court:  This  is  your  opportunity — I  am 
speaking  now  to  counsel — to  put  into  the  record 
any  omissions  or  corrections  as  to  the  instructions 
given  by  the  Court: 

Mr.  Barwick:  If  it  pleases  the  Court,  I  would 
like  to  refer  to  the  instruction  given  by  the  Court. 
It  was  in  four  parts.  It  is  entitled,  "Defendant's 
Number  4,"  and  I 

Mr.  Duncan:    Government's  Number  4, 1  believe. 

Mr,  Barwick:  Pardon  me.  ''Government's  Num- 
ber 4";  and  I  would  like  to  object  to  the  inclusion 
in  the  instruction  of  subparagraph  4.  I  will  read  the 
whole  paragraph,  and  then  I  will  state  the  part  I 
wish  deleted. 
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"(4)  That  the  defendant  did  on  such  date,  and 
at  all  times  thereafter,  knowingly  fail  to  report  for 
induction. ' ' 

I  feel  that  this  is  an  erroneous  statement  of  the 
law  and  can  only  be  corrected  by  deleting  the 
words:  ^'*  *  *  and  at  all  times  thereafter  *  *  *'' 
It  is  the  defendant's  contention  that  he  only  had 
one  duty,  namely,  to  report  on  November  8,  1955, 
as  charged  in  the  indictment,  and  that  any  question 
of  what  he  did  thereafter  is  not  competent  under 
the  charge  in  the  indictment. 

I  request  of  the  Court  that  the  instruction  be  re- 
read to  the  jury  deleting  that  particular  clause. 

The  Court:  All  you  need  to  do  is  proceed  with 
your  objections  and  state  them  into  the  record. 

Mr.  Barwick :  In  connection  with  [135]  Govern- 
ment's Instruction  Number  7,  I  believe  the  whole 
instruction  should  be  withdrawn  from  the  jury, 
because  it  charges  the  defendant  with  a  duty  to  re- 
port on  November  8,  and  thereafter  that  he  had  a 
continuing  duty  to  report.  I  feel  that  this  is  an 
erroneous  conception  of  the  law,  that  he  had  a 
duty  to  report,  particularly  in  light  of  the  fact  that 
if  the  jury  believes  him,  that  he  never  received  an 
order  or  an  order  was  never  given. 

Those  are  the  only  objections  to  government's  in- 
structions. 

I  would  like  to  request  of  the  Court  that  it  give 
Defendant's  Instruction  Number  12. 

The  Court:  You  have  already  requested  that. 
You  are  now  stating  your  objection  because  the 
Court  has  not  .given  them  ? 
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Mr.  Barwick:  Yes.  I  am  now  objecting  because 
the  Court  has  not  given  Defendant's  Number  12. 

I  believe  that  under  the  facts  of  this  case  the  de- 
fendant mailed  a  letter.  The  jury  is  entitled  to 
know  that  there  is  a  presumption  that  the  letter 
he  mailed  was  received;  it  was  properly  addressed. 
There  has  been  no  such  instruction  to  the  jury.  The 
jury  can  well  find,  if  they  were  instructed,  that 
there  is  a  presumption  that  the  letter  had  been 
mailed,  it  was  duly  stamped  and  addressed,  and  that 
the  parties  live  at  that  address ;  that  the  local  board 
receive  it;  and  that,  therefore,  they  had  that  letter 
and  didn't  send  his  order  to  [136]  report  to  his  last 
known  address. 

I  object  to  the  Court's  failure  to  give  Defend- 
ant's Number  13,  in  that  there  must  arise  in  the 
juror's  minds  some  type  of  presumption  from  the 
fact  that  the  testimony  stated  the  usual  order  of 
mailing  in  the  government's  office.  However,  this 
instruction  should  be  given  to  show  that  there  was 
no  direct  evidence  that  a  public  officer  performed 
his  duty  and,  therefore,  the  presumption  that  the 
mail  was  taken  care  of  regularly  should  fall. 

I  object  to  the  Court's  failure  to  give  Defendant's 
Number  14,  in  that  in  this  case  there  is  a  great 
question  of  whether  or  not  the  mail  was  actually 
sent.  And  Defendant's  Number  15  instructs  the 
jury  on  the  law  pursuant  to  the  Eice  case  as  to  what 
is  necessary  for  the  government  to  establish  to  per- 
form its  duty  in  making  out  a  case  of  mailing  a 
notice. 
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I  object  to  the  Court's  failure  to  give  Defendant's 
Number  18.  Under  the  defendant's  theory  of  the 
case,  the  jury  should  have  been  instructed  that  if 
no  new  notice  was  given,  then  defendant  never  had 
a  duty  to  report. 

I  object  to  the  Court's  failure  to  give  Defendant's 
Number  19.  Under  the  defendant's  theory  of  the 
case,  he  has  only  been  charged  with  a  failure  to  re- 
port on  November  8,  1955,  and  that  any  evidence 
concerning  his  failure  to  report  thereafter  was  not 
charged  in  the  indictment  and  was  not  proper  for 
the  jury  to  consider.  [137] 

I  object  to  the  Court's  failure  to  give  Defendant's 
Number  20,  which  specifies  the  difference  between 
failure  to  report  and  failure  to  submit.  Defendant 
contends  that  whether  or  not  he  would  have  ulti- 
mately submitted  to  induction  has  no  bearing  upon 
the  question  of  whether  or  not  he  would  have  re- 
ported :  and  the  jury  should  have  been  so  instructed 
in  order  to  make  up  that  distinction. 

The  Court:  Wait  a  minute.  Was  there  any  in- 
struction as  to  submitting  for  induction?  Is  that 
what  you  were  talking  about? 

Mr.  Barwiek:  No,  there  was  no  instruction  on 
submitting.  It  was  an  instruction  on  reporting.  It 
is  two  different  acts.  My  contention  is 

The  Court:  What  is  the  instruction  that  you 
require  ? 

Mr.  Barwiek:  The  defendant  is  charged — this  is 
Defendant's  Number  20 — with  failure  to  report  for 
induction  and  not  for  failure  to  submit  to  induc- 
tion. And,  therefore,  any  evidence  bearing  on  the 
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question  of  whether  or  not  defendant  intended  to 
submit  for  induction  is  to  be  disregarded  in  deter- 
mining whether  or  not  the  defendant  had  any 
criminal  intent  on  the  charge  of  failure  to  report. 

I  object  to  the  Court's  failure  to  give  Defendant's 
Number  21.  Under  the  defendant's  theory  of  the 
case,  if  the  jury  should  find  that  an  order  to  report 
was  never  mailed  to  his  last  known  address,  then 
they  must  find  him  not  guilty.  [138] 

I  object  to  the  Court's  failure  to  give  Defendant's 
Number  23.  Under  his  theory  of  the  case,  again, 
anything  that  took  place  after  November  8,  1955, 
had  no  bearing  on  the  question  before  the  jury 
as  framed  by  the  indictment.  In  that  particular  in- 
struction the  jury  is  informed,  or  should  have  been 
informed,  that  the  defendant  didn't  have  an  obliga- 
tion to  report  if  he  never  received  the  order  to 
report  as  specified  in  the  regulations. 

I  object  to  the  Court's  failure  to  give  Defendant's 
Number  25.  I  believe  that  this  instruction  should 
have  been  given  to  the  jury,  so  that  they  would 
know  that  if  the  defendant  actually  went  to  the 
local  board  and  the  Board,  through  its  agent  or  em- 
ployees, failed  to  inform  the  defendant  what  to  do 
or  did  inform  him  that  there  was  nothing  they 
could  do,  that  the  government  has  put  themselves 
in  the  position  of  waiving  any  right  to  have  the  de- 
fendant to  continue  to  report  by  their  own  actions; 
and  they  should  be  estopped  from  prosecuting  him 
or  attempting  to  convict  him  on  this  continuing  duty 
to  report,  theory.  By  their  own  acts  they  have  put 
him  in  a  position  where  he  failed  to  report  because 
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of  things  actually  told  to  him  by  the  government's 
board  or  the  clerk  of  that  board. 

I  have  no  further  objections  to  any  other  in- 
structions, your  Honor. 

Mr.  Duncan:  The  government  has  no  objections 
or  [139]  corrections  to  the  instructions,  your  Honor. 

The  Court :  It  is  possible  that  the  jury,  in  view 
of  the  nature  of  the  case,  may  require  the  instruc- 
tions so  they  can  read  them  themselves.  Is  there  any 
objection  if  the  Court  may  send  in  the  instruc- 
tions ? 

Mr.  Bar\\4ck:     I  have  no  objection,  your  Honor. 

The  Court:     If  they  request  them? 

Mr.  Barwick:     If  they  request  them. 

Mr.  Duncan:  I  have  no  objection  in  the  event 
they  are  requested,  your  Honor. 

The  Court:    Very  well. 

Call  back  in  the  jury. 

Now,  you  were  going  to  substitute,  are  you,  the 
photostats  of  the  original  file? 

Mr.  Duncan:  Not  until  the  conclusion  of  the 
case,  your  Honor. 

The  Court :     What  is  that  ? 

Mr.  Duncan:  The  original  file  is  easier  to  read 
than  the  photostat,  I  think  if  counsel  would  rather 
have  the  originals  in,  I  would,  too. 

The  Court:     What  is  that? 

Mr.  Duncan:  Rather  have  the  originals  stay  in 
evidence. 

The  Court:    Yes. 

Mr.  Duncan :  At  this  point,  but  removed  or  sub- 
stituted at  a  later  time.  [140] 
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The  Court:     Is  that  satisfactory? 
Mr.  Barwick:     That  is  satisfactory. 

(The  proceedings  were  resumed  within  the 
hearing  of  the  jury.) 

The  Court :  Do  you  stipulate  the  jurors  are  now 
present  and  the  defendant  is  in  court? 

Mr.  Barwick:     I  so  stipulate,  your  Honor. 

Mr.  Duncan:     It  is  so  stipulated,  your  Honor. 

The  Court:  At  this  time  we  will  excuse  the  al- 
ternate juror.  We  appreciate  your  attendance,  and 
you  will  be  notified  when  to  appear  again. 

Juror  No.  13:     Thank  you,  your  Honor. 

The  Court:  The  officers  may  now  be  sworn  to 
take  charge  of  the  jury. 

(The  bailiffs  were  duly  sworn.) 

The  Court :  Ladies  and  gentlemen,  you  may  now 
retire  for  your  deliberations. 

(Whereupon,  at  10:40  o'clock  a.m.,  Friday, 
November  15,  1957,  the  jury  retired  for  its 
deliberations.) 

The  Clerk:  Your  Honor,  this  file  may  go  in 
now? 

The  Court:    What  is  that? 

The  Clerk:  This  exhibit  may  go  in  now  to  the 
jury,  I  take  it,  without  further  formality? 

The  Court:  The  exhibit,  that  is  correct,  with- 
out further  formality.  Is  that  right?  [141] 

Mr.  Barwick:     Yes,  the  original. 

The  Court:     That  is  the  stipulation:  All  exhibits 
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may  go  into  the  jury  room  without  further  for- 
mality. 

(Thereupon,  the  exhibit  was  passed  to  the 
jury.) 

The  Court:     Recess  at  this  time. 

(Recess  taken.)   [142] 

Friday,  November  15,  1957—2:00  P.M. 
(Other  matters.) 

The  Court:  Call  in  the  jury.  Have  the  jury 
come  in. 

Juror  No.  9:    Your  Honor. 

The  Court:  Just  one  minute.  AVe  have  one  juror 
short.  We  will  wait  for  her. 

Do  you  now  stipulate  all  the  jurors  and  the  de- 
fendant are  in  court? 

Mr.  Duncan:     I  so  stipulate,  your  Honor. 

Mr.  Barwick:     It  is  so  stipulated,  your  Honor. 

The  Coui-t:  Very  well.  The  Foreman  has  a  re- 
quest to  make. 

Juror  No.  9 :  Your  Honor,  the  jury  has  a  request 
here  I  would  like  to  have  clarified.  Shall  I  read  it 
or  give  it  to  the  bailiff? 

The  Court:  You  give  it  to  the  bailiff,  and  I  will 
read  it. 

(Pause.) 

The  Court :  I  can  reread  any  instruction  you  de- 
sire. Is  there  some  instruction  you  desire  to  have 
reread?  What  instruction  is  that  we  are  talking 
about? 
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Juror  No.  7:  You  had  a  lot — excuse  me,  Judge, 
but  you  had  a  lot  of  instructions,  and  for  me  to  go 
back  and  specify  which  one  you  are  referring  to — 
but,  if  I  may  orally,  [143]  what  I  am  interested 
in 

The  Court:     Now,  just  a  moment,  please. 

Juror  No.  7:    Yes,  sir. 

The  Court:     Who  is  the  Foreman? 

Juror  No.  7:     This  gentlemen  here. 

The  Court:  The  jury  speaks  through  the  Fore-j 
man. 

Juror  No.  7:     Thank  you,  sir. 

The  Court:  Anything  you  have  to  ask,  you  con- 
sult with  the  Foreman  and  let  him  make  the  request, 
unless  he  knows  your  request  at  this  time. 

Juror  No.  9:     I  am  interested  from  28  on. 

The  Court :  I  will  read  the  question  as  you  have 
it :  ' '  Does  the  order  reading  to  report  for  induction 
in  the  Board  140  office  legally  obligate  the  defendant 
to  report  for  induction?" 

All  I  could  do  is  read  you  the  instructions  on  that 
subject  matter.  That  is  the  only  way  I  can  answer 
that. 

Juror  No.  7:     That  won't  clarify  nothing. 

The  Court :  Then,  you  will  have  to  deliberate  on 
the  facts  and  heed  the  instructions  that  were  given. 
I  could  read  to  you  the  instructions  that  I  have  given 
on  that  subject  matter. 

Juror  No.  7:     Judge,  I  am  sorry,  I  can't 

The  Court:  If  you  want  to  consult,  you  may  go 
back  and  consult  in  the  jury  room.  [144] 
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Juror  No.  7:  I  don't  think  that  is  necessary, 
Judge. 

The  Court :  Listen,  this  is  no  place  to  be  arguing 
the  case. 

Juror  No.  7:  I  am  not  arguing,  sir,  but  I  have 
told  the  chairman  just  exactly  what  I  wanted  pre- 
sented to  the  Judge. 

The  Court:  I  am  sorry,  you  will  have  to  make 
your  request  through  the  Foreman.  So  maybe  you 
had  better  go  back  into  the  jury  room,  so  he  will  be 
fully  informed  as  to  just  what  you  want  to  know; 
then  he  can  make  your   request. 

Juror  No.  9:  T  think,  your  Honor,  we  will  go 
back  into  the  jury  room. 

The  Court:  I  think  you  might  go  back  to  the 
jury  room.  If  you  want  the  instructions,  I  will 
send  you  in  all  the  instructions  I  gave  you,  if  that 
is  what  you  want.  If  you  have  only  one  or  two  in- 
structions you  desire  read,  let  us  know  which  ones 
they  are,  and  I  will  read  those.  Now  you  can  go 
back  in  the  jury  room  and  deliberate. 

(Whereupon,  at  2:11  o'clock  p.m.,  the  jury 
returned  to  the  jury  room  for  further  delibera- 
tion.) 

The  Court :  Will  counsel  come  forward  here.  We 
can  discuss  the  matter  now.  They  want  the  in- 
structions, so  I  will  send  the  instructions  in  there. 

You  remember  that  one  instruction  I  interpolated 
into  the  record  as  to  the  witnesses,  the  masculine 
term  applying  to  both  female  and  male  witnesses; 
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and  I  stated  that  was  also  [145]  applicable  to  the 
defendant!  You  remember  that? 

Mr.  Barwick:    Yes,  I  remember. 

The  Court:     So,  I  did  not  read  the  instruction  i| 
that  I  usually  give,  in  view  of  that  interpolation. 
However,  I  don't  have  the  verbatim  interpolation  ij 
that  I  made.  So,  if  it  is  agreeable  to  you,  I  will 
send  in — this  is  the  part  here. 

Mr.  Barwick:  In  substance,  I  assume  it  is  about 
the  same. 

The  Court:    What  is  that? 

Mr.  Barwick :     In  substance  it  is  about  the  same  ? 

The  Court:  Yes.  Here  it  is:  ^'When  a  defendant 
has  become  a  witness  and  has  testified,  you  are  to 
estimate  and  determine  his  credibility  in  the  same 
way  you  would  consider  the  testimony  of  any  other 
witness  in  accordance  mth  the  instruction  given  on 
that  subject  matter." 

But  we  can  have  it  read. 

Mr.  Barwick:     No,  that  is  not  necessary. 

The  Court:  If  you  have  no  objections,  I  can 
send  that  in  in  lieu  of  the  interpolation. 

Mr.  Barwick:     That  will  be  satisfactory. 

Mr.  Duncan:  The  government  has  no  objection, 
your  Honor. 

The  Court:    All  right. 

Then,  I  may  have  interpolated  a  word  or  two  here 
and  there  without  taking  away  the  context  of  the 
instruction.  [146] 

And,  furthermore,  some  of  these  instructions  have 
citations  that  I  didn't  read.  Is  there  any  objection  to 


United  States  of  America  161 

sending  these  in  with  those  citations  in,  or  shall  we 
strike  them  out? 

Mr.  Barwick:  I  prefer  that  the  citations  in  the 
defendant's  instructions,  particularly 

Mr.  Duncan:     Govemment's  instructions. 

Mr.  Barwick:     Government's  instructions. 

The  Court:     Be  eliminated,  is  that  it? 

Mr.  Barwick :  Be  eliminated,  if  possible,  or  mask 
over  them. 

The  Court:     I  will  do  that  in  yours  also. 

Mr.  Barwick:     That  is  fine. 

The  Court:  If  we  are  ,2:oin2:  to  eliminate  one 
side,  wf  will    eliminate  them   all. 

Then.  I  had  lieadings.  You  see,  "Evidence  Stipu- 
lated by  Coimsel." 

Mr.  Barwick:     That  is  all  right. 

The  Court:  Do  you  object  to  these  headings  re- 
mainins:? 

Mr.  Barwick:     No. 

The  Court:  And  something  like  that,  you  see, 
"Burden  of  Proof,"  and 

Mr.  Barwick:  No  objection  to  the  classifications 
on  them. 

The  Court:     And  here  is  some  "Caljic,"  and  all 

(that.  [147] 
•    Mr.  Barwick :    No,  that  is  perfectly  satisfactory. 
The    Court:     "Baji"— B-a-j-i— "25." 
Mr.  Barwick:     That  is  all  right. 
J      I  just  believe  there  are  one  or  two  by  the  govern- 
ment in  the  case  that  have  a  citation.  There  are 
only  two  of  them,  of  government's,  I  think,  maybe 
,  three.  Number  3- A,  Number  5 
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The  Court:  Wait  a  minute  until  I  get  to  them. 
Number  3- A.  I  will  just  delete  that. 

Number  what? 

Mr.  Barwick:     5. 

The  Court:     Number  5. 

Mr.  Barwick:    And  Number  7. 

The  Court:     Number  7? 

Mr.  Barwick:    Yes. 

The  Court:  I  will  leave  this  in.  Some  of  these 
instructions  I  may  have  mentioned  to  the  jury  about 
the  use  of  the  masculine  term,  and  so  forth. 

Mr.  Barwick:     That  is  right. 

The  Court :  I  may  have  interpolated  on  that  in- 
struction. There  is  no  objection? 

Mr.  Barwick:  There  is  no  objection,  your  Honor, 
to  that. 

The  Court:  Let's  see.  I  don't  think  I  gave  any 
of  your  instructions. 

Mr.  Barwick:     No.   [148] 

The  Court:     There  is  nothing  to  delete,  is  there? 

Mr.  Barwick:     No. 

The  Court:    Very  well. 

I  am  now  handing  the  instructions  as  I  have 
them  here  to  be  sent  into  the  jury  room,  to  counsel 
for  their  perusal,  before  sending  them  in  there. 

Mr.  Duncan:  The  government  is  satisfied,  your 
Honor. 

The  Court:  Subject  to  the  interpolations  and 
corrections  that  I  may  have  made  as  I  read  the  in- 
structions. 

Mr.  Barwick:  It  is  satisfactory  to  the  defend- 
ant. No  objection. 
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The  Court:  Let  me  see  that.  Just  a  minute. 
There  is  one  place  where  I  want  to  strike  out  a 
plural.  Here  is  a  duplication.  I  want  to  take  one  of 
these  out  about  the  use  of  the  male  term  to  include 
a  female.  There  is  another  one  in  there. 

I  will  strike  out  the  words  '^presumption  and  in- 
ference." Here,  I  struck  that  out.  Here  it  is.  I  will 
change  it  to  ''*  *  *  each  element  of  the  crime 
charged." 

Will  you  bring  me  the  fastener? 

The  Clerk:     Here,  Judge.  See  if  this  will  work. 

The  Court :     All  right.  That  catches  it. 

I  am  now  handing  the  instructions  to  the  clerk, 
as  you  have  seen.  It  may  now^  go  into  the  jury  room 
as  stipulated  by  counsel.  [149] 

(Other  matters.) 

The  Court:     Recess  at  this  time. 

(Whereupon,  at  3:00  o'clock  p.m.,   a   short 
recess  was  taken  mitil  3:05  o'clock  p.m.) 

The  Court:     Call  the  case. 

The  Clerk:  The  case  on  trial:  United  States 
versus  Venus. 

The  Court:  Do  you  now  stipulate  the  jurors 
and  the  defendant  are  present? 

Mr.  Barwick:    I  so  stipulate,  your  Honor. 

Mr.  Duncan:     It  is  so  stipulated,  your  Honor. 

The  Court:  Ladies  and  gentlemen  of  the  jury, 
have  you  reached  a  verdict? 

Juror  No.  9:    We  have,  your  Honor. 

The  Court :    Just  hand  it  to  the  clerk,  please. 


164  Carlin  Const antine  Venus  vs. 

(Pause.) 

The  Court :     The  clerk  will  read  the  verdict. 

The  Clerk:  ''United  States  District  Court, 
Southern  District  of  California,  Southern  Division. 
United  States  of  America,  Plaintiff,  versus  Carlin 
Constantine  Venus,  Defendant.  Verdict:  We,  the 
jury  in  the  above-entitled  cause,  find  the  Defendant, 
Carlin  Constantine  Venus,  Guilty  as  charged  in  the 
Indictment.  James  R.  Lewis,  Foreman  of  the  Jury. 
Dated:  November  15,  1957;  San  Diego,  [150]  Cali- 
fornia.'' 

*     *     * 

Monday,  December  2,  1957—10:00  A.M. 
(Other  matters.  ) 

The  Court:     Next  matter. 

The  Clerk:  Number  2.  United  States  versus 
Venus. 

Shall  I  call  the  motion  for  new  trial  first,  your 
Honor?  It  also  is  on  for  sentence. 

Mr.  Barwick:  Ready  for  the  defendant,  your 
Honor. 

At  this  time  I  would  like  to  renew  the  motion  for 
judgment  of  acquittal  based  on  the  following 
grounds : 

(1)  That  there  was  no  evidence  to  show  that  the 
defendant  is  guilty  as  charged  in  the  indictment. 
On  this  particular  ground  I  would  like  to  renew  the 
Court's  attention  to  the  case  of  United  States  versus 
Rice,  281  Federal  326. 
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The  Court:  Is  that  something  you  have  already 
cited? 

Mr.  Barwick :  Yes,  your  Honor.  That  is  the  case 
having  to  do  with  the  customary  practice  in  mailing 
within  a  government  of&ce  and  the  testimony  neces- 
sary to  establish  proof  of  mailing.  I  believe  the 
Court  did  look  at  that  case  in  chambers. 

That  is  the  only  case,  your  Honor,  that  I  have 
been  able  to  find  on  this  particular  point.  The  bur- 
den of  proof,  of  course,  is  on  the  government  to 
show  that  the  notice  to  report  was  mailed.  As  the 
Court  well  remembers,  there  was  very  little  evidence 
at  the  trial  as  to  whether  or  not  there  was  [158] 
a  usual  custom  or  practice  in  the  office.  There  was 
absolutely  no  evidence  that  this  particular  card  was 
mailed.  The  jury  had  to  rely  entirely  upon  a  custom. 
There  was  no  instruction  given  l)y  the  Court  that 
the  law  says  that  there  is  a  custom  or  that  the  gov- 
ernment, in  a  criminal  case,  is  entitled  to  rely  on  the 
presumption  of  regularity  in  administrative  acts. 
The  jury  merely  had  to  speculate  and  guess  that  this 
card  got  mailed.  Under  the  rules  of  the  Rice  case, 
more  than  mere  speculation  is  required.  That  par- 
ticular case — and  it  is  the  only  case  I  could  find  in 
the  federal  courts  on  the  point — spells  out  quite 
emphatically  that  you  either  have  to  have  the  em- 
ployee who  mailed  the  letter  there  to  testify  that  it 
was  mailed  or  that  the  employee  must  testify  that 
it  was  his  or  her  duty  to  always  mail  such  letters; 
and  that  they  always  did  mail  such  letters  and  ])ut 
it  in  a  specific  box. 

The  Court:     Give  me   that  citation  ar^rain. 
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Mr.  Barwick:    281  Federal  326. 

The  Court:    281  Federal  3— what? 

Mr.  Barwick:    26. 

The  Court:    The  name  of  the  case? 

Mr.  Barwick:     It  is  United  States  versus  Rice. 
It  is  cited  in 

The  Court:     What  is  the  date  of  it? 

Mr.  Barwick :     I  believe  it  is  1922,  your  Honor. 

The  Court :     Get  me  that.  [159] 

Mr.  Barwick :  It  arose  out  of  the  draft  in  World  1 
War  I.  And  at  the  time  I  read  the  case  I  wass 
Avondering  whether  or  not  there  was  the  provision  in  i 
there  similar  to  the  provision  in  this  case:  Thatt 
notice  mailed  is  good  notice.  In  other  words,  once 
it  is  put  in  the  mail,  whether  you  receive  it  or  not, , 
it  is  good  notice.  And  they  had  a  similar  regula- 
tion at  that  time,  too,  and  the  court  didn  't  discuss  it. 

The  second  ground  for  motion  for  judgment  of  ij 
acquittal  is  that  the  government  has  wholly  failed 
to   prove   a   violation   of  the   Act   and   regulations  s, 
by   the   defendant   as   charged   in   the   indictment.  . 
The  government  in  this  case  has  taken  two  swipes « 
at  the  defendant:  One,  they  claim  that  the  notice' 
was  mailed,  he  got  it,  and  he  ignored  the  order. 
The  evidence  that  he  got  it  w^as  most  inconclusive. 
In  fact,  the  uncontradicted  evidence  showed  that  he 
couldn't  have  possibly  received  it.  The  building  to 
which  it  was  mailed  was  gone.  It  was  never  re- 
turned to  the  government.  The  defendant  testified 
he    left    no    forwarding    address,    because   he    ex- 
pected no  more  mail  at  that  address;  and  this  in 
liaht  of  the  fact  that  he  had  mailed  his  forward- 


United  States  of  America  167 

ing  address  to  the  draft  board.  So,  the  undisputed 
evidence  shows  that  the  defendant  never  received 
it.  In  addition,  the  evidence  shows  he  never  re- 
ceived his  1-A  card.  If  the  defendant  had  received 
his  1-A  card,  he  would  have  appealed  that  1-A. 
He  claims  that  he  was  entitled  to  a  4-D  classifica- 
tion. Right  on  the  card  it  tells  you  you  have  [160] 
ten  days  to  appeal.  The  defendant  knows  this,  be- 
cause he  appealed  once  before.  It  only  seems  reason- 
able to  believe  that  if  he  got  the  1-A  card  at  the 
same  address  the  order  went  to,  he  would  have  ap- 
pealed. The  very  fact  that  he  didn't  go  down  and 
appeal  his  1-A  would  substantiate  the  fact  that  he 
didn't  get  the  order  to  report;  because  they  were 
both  mailed  to  the  same  address  within  a  thirty-day 
period. 

Now,  the  second  swipe  that  the  government  has 
taken  at  the  defendant  is  based  on  a  continuing 
duty  to  report  theory.  I  contend  that  there  is  no 
such  duty  to  report,  unless  the  defendant  actually 
knew  that  there  was  such  a  regulation;  and  then, 
he  had  the  intent  to  violate  that  regulation.  The 
government  never  asked  the  defendant.  There  was 
never  any  evidence  in  the  trial  to  show  that  this 
defendant  knew  he  had  this  continuing  duty.  There 
was  no  presumption  that  he  knows  the  law;  no 
such  instruction  was  given  to  the  jury.  In  other 
words,  the  jury  merely  speculated  on  the  question. 
Now,  he  saw  the  order;  he  must  know  he  has  got 
to  re])ort.  But  the  jury  should  not  be  entitled  to 
speculate,  your  Honor.  The  government  must  shovs- 
by  the  evidence  that  this  man  knew  he  had  a  duty 
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to  report.  The  very  fact  that  he  wrote  two  letters 
to  the  draft  board  would  indicate  he  didn't  know 
what  he  was  supposed  to  do.  And,  in  his  own  testi- 
mony— I  am  not  contradicted  by  the  clerk  of  the 
Board — he  asked  her  what  he  was  supposed  to  do.  ., 
And  he  still  wasn't  told.  This  does  not  [161]  sound  ll 
like  a  man  who  knew  that  he  had  a  continuing 
duty  to  report. 

The  Court:    May  I  ask  you  this  question? 

Mr.  Barwick :     Yes,  your  Honor. 

The  Court:  A¥hy  should  he  ask  the  clerk  when 
he  had  an  attorney  whom  he  was  consulting?  The 
evidence  showed  he  had  consulted  an  attorney.  There 
is  no  provision  requiring  the  clerk  to  give  him  legal 
information.  Doesn  't  this  involve  a  legal  situation  ? 

Mr.  Barwick:  There  is  no  duty  required  by  the 
clerk  to  tell  him  he  had  a  continuing  duty  to  report. 
However,  there  is  a  duty  on  the  government  to 
make  every  effort  to  locate  the  man  once  he  is  de- 
linquent. And  the  draft  board  file  shows  that,  al- 
though they  knew  the  address  of  the  parents,  they 
made  no  attempt  to  contact  this  man  for  almost  a 
year  after  he  was  delinquent. 

Now  then,  as  to  the  man's  having  an  attorney, 
that  is  true  in  the  first  case  in  1955,  he  had  an  at- 
torney; but,  when  that  case  was  dismissed,  he  no 
longer  had  an  attorney.  That  was  in  Los  Angeles. 

The  Court:  Why  was  it  dismissed?  It  wasn't 
developed  in  this  case.  I  am  wondering  what  hap- 
pened to  that  first  case. 

Mr.   Barwick:     In   that   case,   your   Honor,    the 
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man  was  classifiied  1-A.  He  filed  a  C.  O.  Form  for 
conscientious  objector.  [162] 

The  Court:     You  mean  the  defendant  here? 

Mr.  Barwick :  Yes,  the  defendant.  He  was  classi- 
fied 1-A.  He  had  filed  a  Conscientious  Objector 
Form.  A  report  was  mailed  by  the  F.  B.  I.  He  was 
never  given  the  F.  B.  I.  report  to  look  through  it, 
so  at  his  hearing  he  could  rebut  the  evidence  within 
the  F.  B.  I.  report. 

The  Court:  It  was  failure  to  give  him  the 
F.  B.  I.  report? 

^fr.  Barwick:  Yes.  Under  the  Supreme  Court 
decision  pending  at  that  time  —  in  other  words, 
almost  all  the  local  cases  were  held  up  that  were  on 
that  point  until  the  Supreme  Court  decided  it  was 
a  ^nolation  of  due  process  not  to  give  him  the 
F.  B.  I.  report.  Since  he  didn't  get  it,  his  case  was 
dismissed. 

The  Court :  That  was  for  violation  occurring  — 
what  date  was  the  first  case? 

Mr.  Barwick:  The  first  case,  he  refused  to  sub- 
mit to  induction  in  1954. 

The  Court:  1954.  And  the  case  was  dismissed 
when? 

Mr.  Barwick:  In  June  of  1955,  or  July.  Th{^ 
Supreme  Court  case  was  decided  in  June  of  1955. 

The  Court:  And  this  prosecution  was  begun 
when  ? 

Mr.  Barwick:     In  1957,  in  August. 

The  Court:     1957. 

Mr.  Barwick:  So,  in  June  of  1955,  he  had  an 
attorney,  [163]  but  that  case  was  over  with. 
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The  Court:  The  only  point  that  you  have  then 
is  the  failure  of  this  defendant  to  receive  the  card, 
and  receive  the  notification? 

Mr.  Barwick:  He  failed  to  receive  notice,  and 
he  was  unaware  that  there  was  a  continuing  duty 
to  report. 

The  Court:     He  was  unaware? 

Mr.  Barwick:  Yes.  There  was  no  evidence  in 
this  trial  that  he  knew.  The  government  never  asked 
him  did  he  know.  In  fact,  your  Honor,  he  didn't 
know.  He  didn't  know  two  weeks  before. 

The  Court:  Isn't  there  e^ddence  that  the  F.  B.  I. 
man  told  him  something? 

Mr.  Barwick:  No,  yoiu'  Honor.  The  govern- 
ment's attorney  in  his  argument  said  that,  but  the 
testimony  at  the  trial  was  this:  The  government 
attorney  told  him,  "You  are  delinquent  because  you 
have  failed  to  keep  the  Board  notified  of  your  ad- 
dress." That  was  the  testimony.  Now,  to  substan- 
tiate that  testimony,  we  have  the  f ollomng  act :  The 
next  day  he  wi'ote  a  letter  to  the  Board.  In  that 
letter,  the  first  thing  he  told  them  was:  "My  new 
address  is  *  *  *"  Because  that  is  what  the  F.  B.  I. 
man  had  told  him:  "You  are  delinquent  l^ecause 
the  Board  doesn't  know  where  you  are."  And  that 
letter  is  in  the  file. 

The  Court:  Is  there  any  evidence  fixing  defi- 
nitely [164]  the  date  that  this  building  was  torn 
down? 

Mr.  Barwick:  Yes,  your  Honor.  Mr.  McManis 
testified  that  in  February  of  that  year  the  building 
was  being  demolished.  That  in  March  the  building 
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was  completely  demolished.  And  the  used  car  lot 
next  door  took  it  all  over  for  parking.  In  fact,  your 
Honor,  off  the  record,  Mr.  McManis  wired  the  owner 
of  the  car  lot  just  before  the  trial  and  received  a 
telegram  that  there  was  no  building  there;  that  it 
was  for  parking.  Of  course,  that  is  not  evidence. 

The  Court:  Is  there  any  evidence  to  the  where- 
abouts of  the  defendant  at  the  time  it  was  torn 
down? 

Mr.  Barwick:  Yes,  your  Honor.  The  testimony 
showed  that  he  was  back  in  San  Diego ;  that  he  had 
left;  that  he  left  Modesto  and  —  were  you  in  San 
Diego  or  Los  Angeles? 

The  Defendant:     San  Diego. 

Mr.  Barwick:  Oh,  yes,  your  Honor,  he  was.  He 
had  a  San  Diego  address  at  that  time,  because  he 
left  in  February  of  1955. 

The  Court:    Left  where? 

Mr.  Barwick:    Left  Modesto. 

The  Court:  And  in  February  of  1955,  at  that 
time  the  building  was  in  the  course  of  being  de- 
stroyed ? 

Mr.  Barwick:    Yes. 

The  Court:  And  he  left  knowing  that.  There  is 
nothing  in  the  evidence  to  determine  that.  [165] 

Mr.  Barwick:  No,  there  was  no  evidence.  He 
.didn't  know  the  building  was  being  destroyed.  His 
employment  was  terminated  there,  so  he  left.  There 
was  another  witness  that  knew  this  building  was 
being  destroyed,  because  he  was  still  in  Modesto. 
But  this  man  didn't  know  the  building  was  being 
destroved. 
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The  Court:  You  say  he  was  in  Modesto  at  the 
time  the  building  was  being  torn  down? 

Mr.  Barwick:  The  other  witness  was.  Not  this 
man.  This  man  didn't  testify  about  the  building's 
being  torn  down.  He  didn't  know.  He  didn't  find 
out  that  until 

The  Court :    When  did  he  leave  Modesto  1 

We  are  not  trying  to  inject  some  new  evidence  in 
the  case. 

Mr.  Barwick:     No. 

The  Court:  I  am  just  trying  to  refresh  my  recol- 
lection. 

Mr.  Barwick :  He  said  January  he  left  Modesto, 
your  Honor. 

The  Court:    Is  that  in  the  evidence? 

Mr.  Barwick:  I  don't  recall  whether  it  was 
asked.  It  probably  is,  your  Honor,  that  he  left  in 
January.  And  the  other  witness  testified  that  in 
February  the  building  was  commenced  being  torn 
down. 

Now,  the  jury  under  that  evidence,  I  don't  see 
how  [166]  they  could  possibly  find  that  the  man  re- 
ceived his  card,  particularly  in  light  of  the  fact  that 
the  1-A  card  went  to  the  same  address ;  and  that  had 
the  defendant  gotten  it,  he  would  have  gone  down 
to  his  Board  the  next  day  to  appeal. 

The  government  knew  where  he  was,  your  Honor 
at  this  time,  because  he  was  out  on  bail.  Weren't 
you? 

The  Defendant:    Yes. 

Mr.  Barwick:  He  was  out  on  bail  at  this  time, 
because  the  other  case  was  pending.   The  United 
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States  Government  had  no  trouble  finding  him  when 
they  wanted  him,  because  the  first  case  was  not  de- 
cided until  June.  And  in  February,  he  left  Modesto. 
So  that  the  government,  the  United  States  Marshal, 
had  no  trouble  finding  him.  When  he  wanted  him, 
all  he  did  was  pick  up  the  telephone  and  find  his 
parents  and  say,  "Tell  Mr.  Venus  to  get  down 
here." 

The  Court:  Let's  see.  The  indictment  is  dated 
what  day? 

Mr.  Duncan:     August  8,  1957,  your  Honor. 

The  Court:  Let's  see.  The  evidence  shows  that 
he  was  in  the  office  of  the  selective  service  board  in 
April  of  1957,  and  he  looked  througli  the  file. 

Mr.  Barwick:     That  is  correct. 

The  Court:  And  made  copies  of  it;  that  is  cor- 
rect. 

And  that  is  the  time  that  it  was  stated  he  asked 
the  clerk  what  to  do ;  is  that  right  ?  [167] 

Mr.  Barwick:     Yes,  your  Honor. 

The  Court:  What  did  he  do  following  that  date, 
April  the  7th,  and  before  the  filing  of  the  indict- 
ment i 

Mr.  Barwick:  After  that  date,  your  Honor,  he 
did  nothing  except  wait  for  the  government  to  tell 
him  what  to  do.  That  is  what  he  was  told.  In  other 
words,  the  clerk  of  the  Board  told  him,  "It  is  out 
of  our  hands.  We  can't  do  anything."  So  he  just 
waited  to  find  out.  He  had  done  all  he  could  do.  He 
went  down  to  the  Board  and  asked  them,  "What 
should  T  do?"  And  tboy  didn't  tell  him  anvthino'. 
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That  is  where  a  person  is  supposed  to  go  when  they 
want  to  know  something  about  their  draft  status. 

The  Court:  I  take  it  from  your  argument — of 
course,  we  are  arguing  the  legal  questions  involved. 

Mr.  Barwick:     Yes,  your  Honor. 

The  Court:  That  no  matter  what  would  have 
happened,  he  would  have  refused  to  have  been  in- 
ducted ;  is  that  right  ? 

Mr.  Barwick:     Definitely,  your  Honor. 

The  Court:    In  other  words,  wouldn't  that  be  an 
administrative  matter  rather  than  a  matter  for  the 
Court  as  to  his  classification  ?  Now,  you  are  trying  ;■ 
to  work  out  a  classification  here  that  you  think  he 
is  justly  entitled  to. 

Mr.  Barwick :     No,  your  Honor.  I  am  trying  to  > 
show  the  Court  that  this  man  has  not  violated  the> 
law;  that  he  didn't  wilfully  refuse  to  report.  He 
would  have  reported.  [168]  That  is  true  he  reported 
before,  but  he  would  not  submit. 

The  Court :     The  sum  and  substance  of  that  argu-  - 
ment  is:  Even  though  he  claims  he  did  not  violate 
a  law,  he  still  was  not  willing  to  be  inducted? 

Mr.  Barwick:     That  is  correct,  your  Honor. 

That  is  correct,  but  there  is  one  small  thing  ini 
between :  If  this  man  is  acquitted,  the  Board  will  be 
forced  to  send  him  a  1-A.  At  the  time  they  sent  him  i 
the  last  1-A,  under  the  ruling  in  United  States  < 
versus  Dixon  he  is  entitled  to  a  4-D  classification; ; 
and  he  can  substantiate  that  before  the  Board.  Now,  , 
the  Board,  by  sending  him  the  1-A— he  didn't  gett 
If — they  know  about  the  United  States  versus  Dixon,  , 
and  they  know  what  is  in  this  man 's  file  in  support  t 
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of  his  claim  of  United  States  versus  Dixon.  And  he 
can  establish  now  that  he  is  entitled  to  a  4-D.  The 
United  States  Government  was  very  generous  in 
saying,  "We  will  dismiss  if  this  man  will  only  sub- 
mit." But  they  aren't  generous  enough  to  say,  "We 
know  he  is  entitled  to  a  4-D.  We  will  send  him 
another  1-A  for  a  year." 

The  Court:  He  never  had  claimed  any  status 
prior  to  his  first  registry?  When  he  registered,  he 
registered  the  same  as  anybody  else,  is  that  right? 

Mr.  Barwick:     That  is  correct,  your  Honor. 

The  Court:  He  didn't  make  any  claim  at  that 
time  ? 

Mr.  Barwick:  Not  at  that  time,  because  he 
wasn't  [169]  entitled  to  it.  But  the  man  has  since. 
Since  early  1955,  this  man's  status  has  changed. 

The  Court:  What  is  the  provision  of  the  law  in 
that  respect,  so  far  as  the  duty  of  the  selective  serv- 
ice board  is  concerned? 

Mr.  Barwick:  The  selective  service  board  must 
consider  any  new  evidence  that  is  offered  into  the 
file  and  review  the  classification  and  determine 
whether  or  not,  under  the  new  evidence  offered,  the 
defendant  is  entitled  to  a  different  classification. 
Now,  that  is  the  law.  But  as  applied  to  Jeho\ali 
Witnesses,  it  works  this  way :  The  minute  they  make 
a  claim  for  any  other  status  than  1-A,  the  Board 
turns  them  down,  expecting  them,  knowing  full  well 
they  will  come  in  and  appeal  it;  because  that  gives 
the  Board  the  opportunity  to  use  the  services  of  the 
F.B  J.  in  determining  whether  the  defendant  is  con- 
^(•ientiously  opposed  to  war.  The  F.B.T.  then  makes 
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a  complete  report.  And  the  practice  of  the  local 
boards  is  to  let  the  Appeal  Board  determine  whether 
or  not  the  defendant  is  entitled  to  a  claim  other  than 
1-A ;  because  they  get  this  full  report  that  they  are 
not  entitled  to  at  the  local  board  level. 

The  Court:  Suppose  that  he  actually  had  been 
inducted.  According  to  your  theory,  he  would  have 
had  the  right  to  change  his  classification  right  then 
and  there? 

Mr.  Barwick:    Actually  been  inducted?  [170] 

The  Court :     Yes ;  after  his  induction  ? 

Mr.  Barwick:  No,  j^our  Plonor,  he  can  never 
change  his  classification  unless  he  appeals  within 
the  ten-day  period.  That  is  the  whole  crucial  thing: 
If  this  man  had  got  the  1-A  card,  he  would  have 
been  down  there  within  the  ten  days,  because,  if 
he  let  that  ten  days  go  by,  he  is  dead,  he  is  admin- 
istratively. He  hasn  't  followed  all  the  administrative 
steps,  and,  as  the  Court  well  knows,  if  you  fail  to 
follow  one  administrative  step,  the  Court  cannot 
help  you.  No  matter  what  you  can  prove,  you  have 
got  to  take  your  administrative  steps. 

The  Court:  We  will  take  a  look  at  this  case  of 
United  States  versus  Rice  for  a  minute. 

(Pause.) 

The  Court:  Isn't  there  a  notation  on  the  minutes 
of  the  proceedings  of  the  Board  that  this  notice  was 
mailed? 

Mr.  Barwick:     That  is  correct,  your  Honor. 

The  Court:     What  about  that? 

Mr.  Barwick:     If  the  Court  will  recall,  on  cross- 
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exammation  I  asked  the  clerk  of  the  Board  when 
they  made  that  notation.  She  made  that  notation 
when  they  put  the  letter  in  the  box  in  the  office. 

The  Court:     Can  we  go  behind  those  minutes? 

Mr.  Barwick:     I  don't  see  why  not,  your  Honor. 

The  Court:  Isn't  there  a  record?  Isn't  that  a 
part [171] 

Mr.  Barwick :  That  is  part  of  the  record,  but  the 
direct  testimony  of  the  witness  can  always  amplify 
or  clarify  what  the  record  means. 

The  Court:  I  can't  quite  reconcile  the  last  two 
paragraphs  of  this  opinion.  Page  335,  with  what  you 
say  the  law  to  be  with  respect  to  the  mailing,  if  I 
read  this  correctly.  I  take  it  that  when  this  opinion 
says,  Page  335, ' '  Here  the  important  facts  are  estab- 
lislied  by  circumstantial  evidence  in  the  most  com- 
plete and  explicit  way" — of  course,  there  is  consid- 
erable quoting  from  Corpus  Juris  and  other  authori- 
ties of  other  cases.  And  Justice  Hutcheson  quotes 
from  some  of  those  authorities.  But  the  syllabus, 
unless  you  read  the  entire  case  portion  of  it,  seems 
to  be  based  on  some  of  the  quotations  rather  than 
the  case  itself  here;  the  law  of  the  case  being  estab- 
lished by  this  decision. 

I  take  it  this  is  the  opinion  of  the  Court,  the: 
"Here  the  important  facts  are  established  by  cir- 
cumstantial evidence  in  the  most  complete  and  ex- 
plicit way:  (1)  There  was  an  office,  the  sole  duty  of 
which  was  to  check  delinquents;  (2)  this  office  was 
oreranized  with  the  utmost  care  to  accomplish  the 
purpose  intended;  (3)  in  preparing  notices  to  de- 
linquents the  originals  and  carbons  were  always  pre- 
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pared  at  the  same  time,  with  their  date  for  mailing 
written  on  them;  (4)  that  they  were  kept  together, 
and  were  together  sent  to  the  Adjutant  General, 
where  the  original  was  signed  by  him  [172]  and  the 
two  returned  to  the  office;  (5)  that  here  they  were 
separated,  the  carbon  then  and  only  then  going  into 
the  permanent  file,  the  original  in  the  mail ;  (6)  that 
there  was  a  carbon  copy  of  the  notice  to  Helmecke 
made  on  November  9,  in  the  Helmecke  file ;  *  *  * " 

That  probably  refers  to  the  other  cases  cited  in 
this  Rice  case,  is  that  correct? 

Mr.  Barwick:     I  believe. 

The  Court:  The  Helmecke  case  is  another  case. 
(Continuing:)  "*  *  *  (7)  that  provision  was  made 
to  have  these  letters  placed  in  the  mail;  and  (8) 
that  they  were  uniformly  so  placed. 

^'The  detail  of  the  wealth  of  these  circumstances 
shows  that  the  evidence  now  offered  is  not  only  suffi- 
cient to  support  an  inference  that  the  letter  in  ques- 
tion was  prepared  and  mailed,  but  in  the  light  of 
reason  is  not  reconcilable  with  any  other  inference. 
I  am  therefore  of  the  opinion  that  the  fact  upon 
which  the  authority  of  the  court-martial  rests,  to  wit, 
that  the  induction  notice  was  mailed  to  Helmecke, 
has  been  established  absolutely,  affirmatively,  and 
unequivocally,  and  that  the  writ  of  habeas  corpus 
applied  for  should  be  denied;  and  it  will  be  so 
ordered." 

This  is  the  United  States  versus  Helmecke.  He  is 
the  one  that  is  involved  in  this  case.  I  thought  there 
was  another  case.  [173] 
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Mr.  Barwick:  I  guess  Rice  is  the  commanding 
officer. 

The  Court:  This  is  United  States  ex  rel.  Hel- 
mecke  versus  Rice,  Post  Commander,  etc.  Helmecke 
is  the  litigant  in  this  case? 

Mr.  Barwick:  Right.  In  that  particular  case, 
your  Honor,  the  court  did  point  out,  though,  what 
was  necessary  to  establish  the  mailing. 

The  Court:     Yes. 

Mr.  Barwick :  And  it  pointed  out  that  you  either 
got  to  have  an  employee  there  who  customarily  and 
regularly  did  it,  and  that  employee  must  testify  as 
to  the  steps  they  took.  Otherwise,  the  court  points 
out  there  is  no  evidence.  But  in  this  case  the  testi- 
mony is  repeated,  or  right  in  the  opinion.  The  testi- 
mony of  the  clerk  is  right  there  as  to  what  they  did 
and  how  they  were  instructed  to  do  it  in  our  opinion 
case.  We  have  nothing.  We  are  merely  guessing  that 
ordinarily  letters  that  are  addressed  go  out  in  the 
mail.  That  isn't  enough  to  send  a  man  to  prison  in 
a  criminal  case.  In  a  civil  case  you  might  have  some 
authority  for  saying  that,  ''Well,  a  person  stamped 
and  addressed  it.  It  probably  got  mailed."  But,  even 
then,  by  experience  we  know  that  things  stamped 
and  mailed  don't  always  get  sent  in  the  mail.  Con- 
sider the  number  of  husbands  that  come  home  at 
night  with  letters  still  in  their  pockets. 

The  Court:  In  this  case,  apparently,  the  proof 
was  [174]  made  by  custom. 

Mr.  Barwick:     That  is  correct,  your  Honor. 

The  Court:     In  the  Helmecke  case. 

Mr.  Barwick:     Overwhelming  custom. 
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The  Court:  But  custom.  But  I  am  looking  for 
the  portion  which  says  that  the  man,  the  clerk,  who 
actually  mailed,  did  so.  I  don't  see  that  in  there. 

Mr.  Barwick:  No.  The  court  pointed  out  you 
either  have  that  or  the  testimony  of  the  clerk  who 
performed  this  custom.  As  I  recall  in  this  case,  there 
is  a  section  in  there  that  tells  about  the  clerk  who 
performed  the  custom,  and  that  clerk  was  on  the 
stand  and  testified  what  they  did,  and  how  she  was 
instructed  to  do  it.  And  the  court  found  that  because 
of  this  testimony  of  the  clerk  who  ordinarily  per- 
formed it — and  she  testified  as  to  what  her  instruc- 
tions were,  and  that  she  always  carried  them  out  in 
this  way — but  there  was  enough  circumstantial  evi- 
dence to  show  that  in  this  particular  case,  even 
though  she  couldn't  actually  remember  mailing  this 
correspondence,  there  was  circumstantial  evidence 
of  mailing. 

The  Court:  The  case  cites:  "In  the  course  of  the 
cross-examination  it  was  made  plainly  to  appear 
that  Adjutant  General  Harley  knew  none  of  the 
facts  that  he  had  testified  about  of  his  own  knowl- 
edge; that  he  testified  only  from  records;  that  he 
identified  the  photostat  copy,  because  it  was  a  copy 
of  the  regular  form  used,  and  that  his  testimony 
that  the  [175]  original  was  mailed  to  Helmecke  was 
based  entirely  upon  the  custom  of  his  office ;  that  he 
knew  nothing  personally  about  the  mailing,  or  about 
the  making  of  the  original  notice;  that  he  had  no 
personal  knowledge  whatever  about  any  of  the  mat- 
ters testified  to,  and  that  his  testimony  was  simply 
from  his  general  knowledge  of  how  the  affairs  of 
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the  office  of  the  Adjutant  General  were  conducted; 
that  he  had  no  personal  knowledge,  nor  did  he  ever 
have  any  personal  knowledge,  of  the  military  status 
of  the  defendant,  Helmecke,  but  that  he  testified 
from  his  knowledge  of  the  rules  and  regulations 
made  and  established  by  the  Provost  Marshal  Gen- 
eral for  the  conduct  of  the  draft,  which  were  fol- 
lowed very  carefully.  He  stated  specifically  that  he 
did  not  mail  the  notice,  that  he  did  not  know  who 
mailed  it,  that  he  did  not  make  out  the  notice  him- 
self, and  that  he  could  not* state  who  made  it.  He 
further  testified  that  he  had  no  personal  recollection 
with  reference  to  the  notice ;  that  he  did  not  sign  all 
the  notices  that  were  sent  out ;  that  it  was  his  under- 
standing that  all  copies  sent  out  and  all  notices  is- 
sued were  signed,  or  sent  under  his  direction." 

Then,  on  Page  329,  it  goes  on:  "Tt  is  therefore 
evident  that  the  single  question  in  this  case  is 
whether  or  not  the  evidenc<^  shows,  in  that  dear, 
unequivocal,  and  certain  way,  that  the  jurisdictional 
fact,  to  wit,  that  the  notice  was  mailed  to  Helmecke, 
has  been  established."  Then  there  [176]  are  some 
cases  cited.  Then  the  language  further  recites:  "In 
all  those  cases  it  was  conceded  that  notice  was 
mailed;  the  mere  question  was  whether  it  was  \wxt- 
essary  to  prove  that  it  had  been  received,  and,  if  so, 
whether  the  evidence  sufficiently  showed  the  receipt. 
Here,  if  the  notice  was  mailed,  Helmecke  was  in- 
ducted; if  it  was  not  mailed,  he  was  not  inducted. 
The  determination  of  this  single  question,  wbothcr 
the  evidence  shftws  the  mniling,  determines  wlK^thcr 
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the  application  of  the  relator  shall  be  granted  or 
denied." 

Apparently,  there  is  a  rehearing  in  this  case  from 
the  original  hearing.  There  was  a  subsequent  re- 
hearing. This  matter  was  before  the  court  at  a 
previous  hearing.  ''It  was  then  held  that  the  testi- 
mony offered  in  the  court-martial  proceedings  and 
submitted  on  the  application  for  the  writ,  which 
consisted  of  no  direct  evidence  that  the  notice  in 
question  was  actually  mailed,  but  merely  of  photo- 
stat copies  of  the  reports  made  and  the  notice 
claimed  to  have  been  issued  in  the  Helmecke  mat- 
ter, together  with  the  oral  testimony  of  the  Adjutant  y 
General  *  *  *" 

Then,  there  was  additional  testimony  offered.  And . 
also   Brophy,   the   mailing   clerk   here,   apparently 
testified  as  to  the  custom  of  handling  the  mail,  and 
so  forth. 

Mr.  Barwick :     That  is  correct,  your  Honor.  That 
is  the  particular  point  wherein  this  case  before  us  i 
is  lacking. 

The  Court :  There  was  testimony  in  this  case  as  i 
to  custom,  too.  [177] 

Mr.  Barwick :  She  was  not  the  mailing  clerk, , 
your  Honor.  She  was  just  the  general  clerk  of  the  t 
Board.  She  testified  that  someone  else  took  the  mail. 

The  Court :  She  testified  the  custom  was  for  this 
mail  to  be  deposited  in  the  receptacle,  and  the  mail 
clerk  could  then  pick  it  up  and  mail  it.  ir,- 

Mr.  Barwick:  Yes,  but  under  the  case,  your  • 
Honor,  the  mailing  clerk  should  bo  there  to  testify 
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how  she  did  it,  under  what  circumstances,  what  her 
instructions  were. 

The  Court :  And,  apparently,  this  custom  that  he 
testified  to,  that  after  the  mail  was  deposited  in  the 
pouch  which  hung  at  his  desk,  this  clerk,  this  mail- 
ing- clerk,  and  of  causing  the  mail  to  be  carried  to 
the  post  office  by  Tom  Brown  for  mailing.  I  don't 
know  whether  Tom  Brown  testified.  I  don't  think 
he  did  in  this  case.  And  he  was  the  one  who  actually 
mailed  it,  Tom  Brown,  the  mailing  clerk.  Tom 
Brown  did  testify  that  he  had  ])een  a  porter  for 
twenty-three  years,  and  he  also  testified  as  to  the 
custom.  But  there  was  no  direct  testimony  that  any- 
body mailed  this  particular  piece  of  mail.  It  all 
came  through  the  custom  of  the  operation. 

Mr.  Barwick:     That  is  correct,  your  Honor. 

The  Court:  Although,  they  had  a  little  more 
evidence  than  there  was  in  this  case.  They  had  evi- 
dence of  the  mailing  clerk  and  the  fellow  that  car- 
ried the  mail  to  the  post  office. 

Mr.  Barwick:     Yes,  your  Honor.  [178] 

The  Court:  But  all  he  testified  to  was  to  the 
custom. 

Mr.  Barwick:     That  is  right. 

The  Court:     All  he  testified  to  was  the  custom. 

Mr.  Barwick:     Yes. 

The  Court:  Can  you  analyze  this  case  any  dif- 
ferently ? 

Mr.  Duncan:  T  don't  see  what  difference  it 
makes  as  to  who  testifies  to  the  custom,  your  Honor. 
You  have  got  the  same  testimony  in  this  case  you  had 
in  that  case. 
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The  Court:  It  is  more  refined  in  this  case;  the 
connection  was  a  little  more  direct  as  to  the  custom. 
Here  we  have  the  testimony  as  to  the  custom  only 
from  the  clerk  of  the  Board. 

Mr.  Duncan :  We  have  got  additional  testimony, 
additional  evidence  here,  your  Honor,  with  a  nota- 
tion made  in  the  file.  I  think  your  Honor  has  to  con- 
sider all  of  those  things.  I  think  the  testimony  in  this 
case  is  every  bit  as  strong  as  the  testimony  in  that 
case.  This  is  the  first  time  I  have  known  that  the 
case  has  gone  the  way  it  has  gone,  as  counsel  has 
cited  it,  the  proposition  that  the  evidence  was  insuf- 
ficient. As  I  understand  the  case,  it  held  the  evidence 
was  sufficient. 

The  Court:     I  beg  your  pardon? 

Mr.  Duncan:     This  case  held 

The  Court :     There  was  on  the  rehearing. 

Mr.  Duncan:  I  think  the  evidence  here  is  every 
bit  [179]  as  strong  as  there,  your  Honor. 

Counsel  is  urging,  as  a  matter  of  law,  that  there  i 
was  insufficient  evidence  here  to  go  to  the  jury,  and  I 
I  think  the  Court  is  entitled  to  consider  all  of  the  • 
evidence.  Now,  in  this  case,  the  controlling  thing  in  i 
this  case  was  the  mailing ;  and  in  our  case  here  there  ) 
was  all  this  other  evidence  that  the  Court  was  en- 
titled  to  consider  about  whether  or  not  there  was  i 
sufficient  evidence  to  go  to  the  jury. 

The  Court:     The  court  used  pretty  strong  lan- 
guage here  based  on  custom  rather  than  actual  mail- 
ing of  the  particular  piece  of  mail.  The  court  says:  : 
''I  am  therefore  of  the  opinion  that  the  fact  upon  i 
which  the  authority  of  the  court  martial  rests  to  wit 
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that  the  induction  notice  was  mailed  to  Helmecke, 
has  been  established  absolutely,  affirmatively,  and 
unequivocally;  *  *  *" 

Mr.  Barwick:  That  is  correct,  your  Honor.  But 
in  that  case  there  is  far  more  testimony  than  we 
have  in  this  case.  The  clerk  in  a  couple  of  sentences 
testified:  Well,  she  put  it  in  the  box,  and  someone 
took  it  out  and  mailed  it. 

If  the  government  means  that  that  is  the  same 
as  the  Rice  case,  I  fail  to  see  the  connection.  In  the 
Rice  case  they  specifically  laid  out  step  by  step. 
There  could  be  no  doubt  as  to  what  took  place  in  that 
office. 

The  Court :  The  only  steps  that  were  taken  were 
steps  by  custom,  according  to  the  testimony.  [180] 

Mr.  Barwick:  That  is  correct.  I  am  not  urging 
that  the  government  in  every  case  has  to  get  the  em- 
ployee to  testify  ''I  saw  the  letter,  and  I  saw  it  ad- 
dressed, and  I  put  it  in  the  box."  That  is  an  impos- 
sible burden.  But  it  is  incumbent  upon  the  govern- 
ment, imder  the  Rice  case,  to  do  more  than  just  say, 
"We  usually  mail  the  letter,  and  we  usually  put 
them  in  that  box,  and  someone  takes  them  out." 

Mr.  Duncan:  Counsel  is  arguing  about  who  has 
to  testify  as  to  custom.  That  is  his  whole  point.  And 
what  difference  does  it  make  who  testifies  to  the 
custom  ?  The  testimony  is  the  thing  that  counts,  not 
who  testifies  to  the  facts. 

The  reason  for  these  presumptions  and  for  hear- 
say exceptions  is  that  in  exactly  these  situations  wv 
have  to  rely  on  custom,  your  Honor.  What  indi- 
vidual that  carried  the  mail  from  one  box  to  another 
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would  remember  this  specific  day  and  what  he  had 
done?  It  is  just  impossible.  The  clerk  testified  that 
she  had  prepared  it,  that  she  put  it  in  her  out  box, 
that  she  stamped  the  fact  on  the  file,  that  she  had 
mailed  it.  She  also  testified  that  she  prepared  the 
duplicate  order,  and  then,  on  cross-examination,  she 
went  completely  into  the  custom.  And  counsel  is  say- 
ing there  is  no  evidence  in  the  record  whatsoever  to 
indicate  that  it  was  mailed. 

Mr.  Barwick:  According  to  the  Rice  case,  as  I 
read  it — and  I  took  it  out  of  the  case — it  says :  There 
must  be  [181]  testimon}^  of  the  employee  whose  duty 
it  was  to  deposit  the  mail  in  the  post  office.  There 
must  be  testimony. 

Now,  it  says 

The  Court:  But  there  wasn't  any  more  than  tlie 
custom. 

Mr.  Barwick:  That  is  true.  Now,  it  goes  on  to 
say  she  must  testify,  the  employee,  she  actually  de- 
posited it  or  it  is  her  invariable  custom.  But  here 
we  don't  even  have  the  employee  whose  duty  it  was 
to  deposit  it  in  the  mail  box. 

The  Court:  I  don't  see  how  three  or  four  people 
who  carry  out  a  customary  procedure,  if  it  is  all 
based  on  a  matter  of  custom,  would  minimize  the 
testimony  of  a  clerk  who  customarily  did  this  and 
did  that ;  and  she  placed  it  in  an  envelope  and  prop- 
erly addressed  it,  placed  it  in  the  receptacle;  and 
that  it  was  custom  for  the  mailing  clerk  to  take  it 
to  the  i30st  office ;  she  made  note  of  it  in  the  record. 
Had  the  mailing  clerk  also  testified,  he  couldn't  have 
testified  that  this  piece  of  mail  was  in  there. 
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Mr.  Barwick:  No,  your  Honor.  But  under  the 
Rice  case,  all  he  has  to  do  is  to  get  up  there  and  tell 
that  he  usually  does  it,  how  he  usually  does  it.  After 
all,  we  can't  speculate  on  what  he  is  going  to  testify. 
We  can't  say  he  is  going  to  testify  to  help  the  gov- 
ernment or  to  help  the  defendant.  That  is  why  we 
want  him  on  the  stand. 

The  Court :  I  think  the  trouble  was  in  this  other 
case,  this  Rice  case,  that  the  Adjutant  General — 
wasn't  it  in  this  Rice  case?  [182] 

Mr.  Barwick:  The  Adjutant  General  merely 
testified 

The  Court :  However,  the  Adjutant  General  testi- 
fied he  knew  nothing  about  it,  about  the  matters  that 
were  important  in  that  case;  that  he  was  just  testi- 
fying more  or  less  from  what  he  was  told  and  what 
he  knew  generally. 

The  language  says:  "In  the  course  of  the  cross- 
examination  it  was  made  plainly  to  appear  that 
Adjutant  General  Harley  knew  none  of  the  facts 
that  he  had  testified  about  of  his  own  knowledge; 
that  he  testified  only  from  records;  *  *  *"  and  so 
forth. 

Here  we  had  the  clerk  who  testified  that  she  kept 
the  minutes;  she  made  those  entries;  and  that  she 
did  the  mailing.  That  is  to  say,  she  did  the  address- 
ing. She  had  to  do  with  the  mailing  of  the  notices, 
and  that  the  notices  were  deposited  in  the  proper 
receptacle;  and  there  was  a  custom  and  usage  for 
that  to  be  taken  out  daily,  or  more  often — I  don 't 
know— but,  at  least,  daily,  and  by  the  mail  clerk  who 
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redeposited  the  United  States  mail ;  and  that  was  the 
custom  and  usage.  And  it  had  prevailed  and  still  pre- 
vails. That  is  the  gist  of  her  testimony. 

Mr.  Barwick :     That  is  correct,  your  Honor. 

Mr.  Duncan:  She  was  a  recipient  witness.  And 
that  is  all  that  case  is  asking  for,  your  Honor.  The 
Adjutant  General  there  wasn't  a  recipient  witness, 
and  they  had  to  supply  that  missing  link.  We  put  a 
recipient  witness  on  the  stand.  [183] 

Mr.  Barwick :  That  indication  goes  further  than 
just  any  witness.  It  actually  says  it  must  be  the  testi- 
mony of  the  employee. 

The  Court:  I  think  this  case  can  be  differenti- 
ated to  some  extent  from  our  case.  I  think  here  we 
have  a  pretty  fair  record  of  what  happened  insofar 
as  the  records  of  the  Board  are  concerned  and  the 
handling  of  the  records  and  all  of  the  details. 

Mr.  Barwick:  I  would  like  to  continue  then  and 
specify  another  ground.  The  Universal  Military 
Training  and  Service  Act,  as  construed  and  applied 
by  the  regulations  thereunder,  and,  more  particu- 
larly, Section  1642.2  of  the  Selective  Service  Regu- 
lations, is  unconstitutional. 

The  Court:     I  have  read  your  motion. 

Mr.  Barwick:     Oh. 

The  Court:  You  are  reading  now  from  the  mo- 
tion %  ^ 

Mr.  Barwick:  I  am  rereading  the  motion,  your 
Honor. 

The  Court:  Yes.  I  don't  think  it  is  necessary  to 
reread  it.  As  I  recall,  it  attacks  the  constitutionalitv 
of  the  Act. 
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Mr.  Barwick:     Yes. 

Now,  I  would  like  to  point  out,  your  Honor,  that 
under  that  particular  regulation  this  situation  could 
apply,  and  I  contend  it  happened  in  this  case :  The 
Board  can  make  out  a  notice;  they  could  lose  it, 
never  mail  it.  Or,  if  they  [184]  did  mail  it,  the  de- 
fendant never  received  it.  Yet 

The  Court:  There  are  other  facts  in  this  case  as 
to  presumptions,  other  elements  of  this  case  than 
presumptions. 

Mr.  Ban^ick :     Presumptions  as  to  what  ? 

The  Court:     As  to  knowledge. 

Mr.  Barwick:  The  man  is  presu:ai<>d  to  know  the 
law  ? 

The  Court:  In  this  case,  the  defe[!(iant  here  went 
to  the  office  himself  and  had  the  records  and  looked 
at  them.  And  if  there  is  anytliing  wmug  with  them, 
he  could  have — that  is  before  the  time  of  the  indict- 
ment  

Mr.  Barwick:     Yes. 

The  Court:     he  could  have  made  his  wants 

known  there.  Instead  of  that,  he  said,  *'Well,  what 
will  1  do?"  What  a  question  to  ask  of  the  clerk  of 
the  Board:  "What  shall  I  do?"  That  is  a  legal  ques- 
tion, purely  a  question  for  a  lawyer  to  answer;  a 
matter,  even  if  she  had  told  him,  it  wouldn't  have 
bound  the  Board.  It  wouldn't  have  had  anything  to 
do  with  what  the  regulations  require.  Tt  is  merely  a 
matter  of  information.  Suppose  she  gave  him  the 
wrong  information.  Sujjposing  she  said,  ''Well,  you 
just  forget  about  it."  Would  you  tJviTik  lie  would 
7"ely  upon  that  iiif'orniation  ? 
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Mr.  Barwiek:  Legrally.  he  proably  couldn't.  But, 
your  Honor,  how  many  times  does  the  average  citi- 
zen go  down  to  an  administrative  agency  or  govern- 
ment agency  and  they  ask  the  clerk  at  the  counter 
for  the  infoiTQation  ?  They  expect  that  [185]  a  per- 
son who  is  working  for  that  agency  knows  the  rules 
and  regulations  or,  at  least,  will  send  them  to  some- 
one who  does  know.  This  defendant  came  down  thei*e 
in  good  faith.  He  wanted  to  know  what  he  was  sup^ 
posed  to  do.  Xow.  the  ultimate  fact  that  he  would 
not  submit  to  induction  has  no  bearing 

The  Coiu't:  You  are  probably  right  in  that  re- 
spect. 

Mr.  Barwiek:  Because  he  went  once  before 
knowing  he  wasn't  going  to  submit. 

The  Court:  There  is  another  element  we  musn't 
overlook.  The  jury  can  believe  or  disbelieve  any  per- 
son. I  don't  know  what  goes  on  in  the  jury  room. 
That  is  their  business.  But.  apparently,  the  jury  be- 
lieved the  testimony  that  was  supplied  by  the  gov- 
ernment's witnesses. 

Mr.  Barwiek:  There  was  only  one  government 
witness,  and  all  that  clerk  testified  to  was  the  fact 
the  notice  was  sent. 

TheCoui-t:     Yes. 

Mr.  Barwiek :  Theie  was  nothing  in  the  govern- 
ment's case  to  show  that  the  man  had  knowledge 
at  all. 

The  Court:  You  have  involved  a  question  of  fact 
there.  You  rely  upon  the  fact  that  the  mail  could  not 
have  reached  the  defendant  because  the  building  was 
torn  down.  The  clerk  testified  there  was  no  mail  re- 
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turned.  If  it  had  not  been  delivered,  we  know,  as  a 
matter  of  fact,  that  the  mail  comes  back  to  the 
sender,  particularly  this  kind  of  mail.  [186] 

Notices  of  that  kind  are  usually  registered,  are 
they  not? 

Mr.  Barwick :     No. 

The  Court:     Certified? 

Mr.  Barwick :  No.  They  are  sent  by  plain  govern- 
ment frank. 

The  Couii::  What  mail  is  certified  and  regis- 
tered? There  is  some  testimony  here  in  this  case. 

Mr.  Duncan:  That  was  the  change  of  addresses, 
your  Honor,  sent  by  the  defendant  to  the  Board.  But 
the  Notice  to  Report  for  Induction  wasn't  sent  out 
by  registered  mail. 

The  Court:     No. 

Mr.  Duncan :  I  might  point  out,  your  Honor, 
though,  as  I  told  the  jury,  in  order  to  believe  the  de- 
fendant's story — there  are  three  pieces  of  mail  here 
which  were  lost  in  the  mail,  all  of  them  crucial  to 
this  case.  You  have  to  believe  that  three  })ieces  of 
mail  ran  astray.  And  that  is  just  hard  to  believe. 

Mr.  Barwick:  Yes,  counsel  did  point  that  out  to 
the  jury.  But  the  funny  thing  is  one  of  those  three 
pieces — this  man  wouldn't  be  in  court  today  if  he 
got  it.  And  that  is  the  1-A  classification  card;  be- 
cause he  would  have  gone  down  to  the  Board  and  ap- 
pealed it,  and  we  would  have  no  case.  He  would  have 
had  the  4-D,  or  he  would  have  had  a  chance  to  the 
4-1)  he  is  entitled  to,  or  thinks  he  is  entitled  to.  [187] 

Mr.  Duncan :  That  is  a  question  of  fact,  and  the 
jury  made  a  determination  on  that. 


192  Carlin  Constantine  Venus  vs. 

Mr.  Barwick :  Yes.  In  other  words,  your  Honor, 
the  jury  determined,  that  he  got  two  of  the  pieces, 
but  he  didn't  get  the  third. 

The  Court:  It  probably  might  be.  I  don't  know. 
I  don't  know  what  the  jury  determined.  It  must  have 
determined  something  along  that  line;  otherwise, 
they  would  have  believed  the  defendant. 

Mr.  Barwick :     To  continue  with  my  argument  on 
the  motion  for  acquittal:  Under  the  government's 
theory,  a  draft  board  can  make  up  a  notice,  stamp 
it  ''Mailed,"  according  to  the  testimony,  and  it  could 
be  lost  or  destroyed.  It  might  never  get  mailed.  But 
in  their  records  it  says,  "Mailed  it;  been  made  up." 
Then,  the  defendant  never  knows  about  it ;  and  then, , 
lie   comes   down  to   the   Board   one   day   and  goes  ? 
through  his  file,  maybe  a  year  or  two  later,  and  says  ? 
to  the  clerk, ' '  Oh,  I  see  I  have  been  ordered  to  report. 
Wliat  do  I  do  now?"  And  the  clerk  says  nothing  to  » 
him.  She  says.  "It  is  out  of  our  hands."  And  he  goes  < 
away.  Under  the  regulations,  he  may  have  a  duty  to » 
report,   but  under  the   very  same   regulations   the 
order  has  nevt-r  been  sent.  It  is  my  theory,  your 
Honor,  that   the   regulations  are   inconsistent;   be- 
cause under  1642.2,  it  is  requiring  the  defendant  to 
report  for  induction,  whereas,  in  fact,  the  Board  I 
may  never  have  sent  the  order  to  report.  And  by 

The  Court  i  How  about  the  presumption  existing?  f 
T\"e  have  got  to  take  that  for  some  value.  There  iai 
a  presumption  that  if  a  letter  is  mailed,  addressed, , 
and  stamped — in  this  case  it  didn't  need  to  be - 
stamped — there  is  a  presumption  that  it  has  been  i 
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delivered ;  is  that  right  ?  Isn  't  that  a  legal  presump- 
tion? 

Mr.  Barwick :  There  is  a  legal  presumption,  yoTir 
Honor,  that  a  letter  properly  addi'essed  and  mailed 
and  sent  to  the  addressee,  and  the  addressee  lives 
at  that  address,  has  been  received. 

The  Court :     All  right. 

Mr.  Barwick:  There  is  a  case  on  that,  and  I 
ask 

The  Court:  The  letter  was  mailed,  from  the 
records  and  from  the  testimony,  to  an  address  which 
is  the  last  address  kno^^^[l  to  the  Board  as  far  as  the 
record  shows. 

Mr.  Bar\^'ick :  That  is  correct.  But  that  isn't  what 
the  presmnjition  is. 

The  Coui*t:  You  and  I  can't  change  the  facts  as 
they  were  developed  at  the  trial  of  the  case.  We  can't 
change  the  circumstances  surrounding  this  entire 
transaction.  We  have  to  take  the  record  as  it  stands. 

Mr.  Barwick:  That  is  correct.  But  there  arises 
the  presumption  of  fact  that  the  addressee  of  a  letter 
received  it.  It  must  first  be  proved  it  was  properly 
addressed. 

The  Court:    Pardon  me  just  a  moment. 

(Off  thf^  record  discussion.)  [189] 

Mr.  Barwick :  But  no  set  presumption  arises  un- 
less it  appears  that  the  person  to  whom  sent  resided 
at  the  place  to  which  it  was  mailed.  And  there  are 
two  Federal  citations  for  that  proposition,  your 
Honor.  In  other  words,  that  presumption  doesn't 
arise  in  this  case,  because  he  didn't  reside  at  the 
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place  it  was  sent.  So  the  government,  under  the 
regulations,  can  never  send  a  letter  and  yet,  at  the 
same  time,  can  hold  a  man  guilty  because  he  has 
this  continuing  duty  to  report.  I  contend  that  this 
regulation  is  unconstitutional,  because  it  does  de- 
prive him  of  due  process  of  law.  He  can't  ever  go 
behind  it  and  say,  "Well,  you  didn't  mail  me  the 
regulation. ' '  The  government  has  relied  on  the  regu- 
lation you  have  to  report  regardless  whether  we 
mailed  it. 

That  is  all  I  have  with  respect  to  the  motion  for 
judgment  of  acquittal,  your  Honor. 

The  Court :    The  motion  is  denied. 

Mr.  Barwick:  And  now,  on  the  motion  for  new 
trial:  The  same  arguments  that  were  presented  in 
the  motion  for  judgment  of  acquittal  are  presented 
in  the  motion  for  new  trial  with  the  addition  that 
the  Court  erred  in  charging  the  jury  and  refusing 
to  charge  the  jury  as  requested.  Namely  this:  The 
defendant  requested  that  an  instruction  be  given  on 
mailing;  namely,  Defendant's  Number — just  one 
moment. 

The  Court:  I  think  we  covered  that  pretty  well 
in  our  discussions  in  chambers.  [190] 

Mr.  Barwick :    Yes. 

(Continuing)  :    Defendant's  Number  12. 

The  Court:     Yes.  | 

Mr.  Barwick:     That  was  requested.  i^ 

Now,  under  the  evidence,  your  Honor,  as  pre- 
sented, the  jury,  under  this  instruction,  could  have 
found  that  the  defendant  never  received  the   1-A 
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or  the  order,  because  he  had  shown  that  the  building 
wasn't  there.  They  could  have  believed  him. 

The  Court:  They  could  have  found  it,  too,  based 
on  the  evidence  if  they  had  seen  fit  to  do  it.  They 
didn't.  They  didn't  need  any  instruction.  He  testi- 
fied directly  on  that  subject  matter. 

Mr.  Barwick:  Yes,  correct.  But  the  defendant 
also  testified  that  he  mailed  a  card  with  his  new 
address  to  the  Board.  If  this  instruction  had  been 
given,  the  jury  could  have  found  that  that  letter  was 
received,  because  it  meets  all  the  requirements  of 
the  presumption.  And,  if  in  fact,  the  jury  had  been 
instructed  to  that  effect,  they  could  have  found  the 
notices  sent  to  him  were  not  received  because  of  the 
direct  testimony  and  relying  on  the  presumption 
the  defendant's  notice  was  received  by  the  Board 
and  the  Board  failed  to  send  the  card  to  his  last 
known  address;  that,  in  fact,  the  Board  didn't  re- 
ceive them  because  of  this  presumption  and  has 
failed  in  its  duty.  Under  the  regulation,  the  Board 
is  required  to  send  a  [191]  notice  of  classification 
to  his  last  known  address.  And  for  that  reason,  I 
submit  that  a  new  trial  should  be  granted.  In  re- 
viewing the  evidence  under  a  motion  for  new  trial, 
as  the  Court  is  well  aware,  it  sits  more  or  less  as  a 
thirteenth  juror.  Whereas  the  Court  might  waive 
a  presentation  in  favor  of  the  government  for  a  de- 
nial of  a  motion  for  new  trial,  I  feel  there  are  many 
things  in  this  case  which  are  too  weak  for  a  reason- 
able, fair-minded  person  to  consider  in  substantiat- 
ing the  government's  claim. 

Thank  you,  your  Honor. 
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The  Court :     The  motion  is  denied. 

Mr.  Barwick:  At  this  time,  your  Honor,  is  it 
appropriate  to  make  a  motion  to  continue  the  de- 
fendant on  bail  pending  the  filing  of  a  notice  of 
appeal  ? 

The  Court:  You  will  have  to  have  a  judgment 
of  the  Court  first,  won't  you? 

Mr.  Barwick:  Oh,  I'm  sorry,  your  Honor.  That 
is  why  I  asked  if  it  were  appropriate. 

The  Court:     Let's  see. 

(To  Bailiff)  :  Will  you  look  on  my  desk  and  get 
the  probation  report? 

We  will  take  a  few  minutes  recess;  about  ten 
minutes. 

(Short  recess  taken.) 

The  Court:  This  is  the  time  fixed  for  sentence 
in  the  case  before  the  Court.  [192] 


Certificate 

I  hereby  certify  that  I  am  a  duly  appointed,  quali- 
fied and  acting  court  reporter  of  the  United  States 
District  Court  for  the  Southern  District  of  Cali- 
fornia. 

I  further  certify  that  the  foregoing  Pages  1  to 
203,  inclusive,  are  a  true  and  correct  transcript  of 
the  proceedings  had  in  the  above-entitled  cause  on 
November  13,  14,  15,  1957,  and  on  December  2,  1957, 
and  that  said  transcript  is  a  true  and  correct  tran- 
script of  my  stenotype  notes. 
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Dated  at  San  Diego,  California,  this  10th  day  of 
February,  A.D.  1958. 

/s/  MALCOLM  E.  LOVE, 

Official  Reporter. 

[Endoi^ed] :     Filed  March  14,  1958.  [204] 


[Title  of  District  Court  and  Cause.] 

DOCKET  ENTRIES 

8/  8/57— Ent.   ord.   &   fld.   Indict.,   bond  fixed   at 

$2,500.   Ent.   ord.   for  issg.   B/W.   Issd. 

B/W  to  Mars.  Md.  JS-2. 
8/15/57— Fid.  $2,500.  Bond,  with  sureties,  posted 

8/14/57.  (Hocke.) 
8/21/57— Fid.  B/W— Retd.  Execu. 
9/30/57— Ent.  proc.  arr.  TN;  K.  Barwick,  atty.; 

ent.  plea  N/G-  assign  J.  Weinberger ;  ent. 

ord.  settg.  for  jury  trial  10/15/57,  9:45 

a.m.  (JW.) 
10/15/57 — Lodged  waiver  of  jury  trial  &  ent.  proc. 

&   ord.   allowing  withdrawal  of  waiver. 

Ent.  ord.  settg.  for  jury  trial  10/29/57, 

9:45  a.m.  GIW.) 
10/29/57— Fid.  on  10/28/57  waiver  deft's  appear. 

Ent.   proc.   &   order,   cont.   to   10/31/57, 

9:45  a.m.  for  trial.  (JW.) 
10/31 /•'^7— Ent.   proc.   cont.  to   11/33/57,  9:45  a.m. 

for  trial.  (JW.) 
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11/13/57 — Ent.  proc.  on  impanelmt.  jury  &  jury 
trial ;  fld.  exhs.  &  sw.  wits. ;  ent.  ord.  cont. 
to  11/14/57  for  fur.  trial.  (JW.) 

11/14/57 — Ent.  proc.  fur.  jury  trial;  fld.  requested 
instrucs.  of  plf .  &  deft. ;  ent.  ord.  cont.  to 
11/15/57  for  fur.  trial.  (JW.) 

11/15/57 — Ent.  proc.  fur.  jury  trial;  ent.  ord.  & 
fld.  &  ent.  verdict  G;  ent.  ord.  ref.  P/0 
for  I  &  R  &  cont.  to  12/2/57,  10:00  a.m. 
for  sent.,  rem.  on  bd. ;  ent.  ord.  for  substit. 
photocopy  for  Ex.  1  &  fld.  receipt.  ( JW.) 

11/20/57 — Fld.  not.  of  intent  to  move  for  new  trial ; 
Fld.  renewal  of  mot.  for  judgmt.  of 
acquit.;  fld.  mot.  for  new  trial.  (JW.) 

12/  2/57 — Ent.  proc.  hrg.  mot.  deft,  for  judgmt. 
acquittal  &  ent.  ord.  denyg.  mot.  Ent. 
proc.  hrg.  mot.  deft,  for  new  trial  &  ent. 
ord.  denyg.  mot.  Ent.  proc.  sent  deft.  18  H 
mos.  &  fine  $500 ;  exec,  stayed  to  12/13/57, , 
10  a.m.;  fld.  judgmt.  &  issd.  copies;  ent. 
judgmt.  12/6/57;  Md.  JS-3.  (JW.) 

12/10/57— Fld.  Notice  of  Appeal  of  deft,  fromi 
judgmt.,  with  affid.  serv.  on  U.  S.  Atty. 

12/13/57 — Ent.  proc.  &  ord.  fixing  bd.  on  appeal  att 
$4,000,  to  be  approved  by  Judge  Wein- 
berger   &    fur.    stay    exec,    judgmt.    to* 
12/20/57,  10  a.m.  (JW.)  '  ^• 

12/18/57— Ent.  proc.  &  ord.  exec,  judgmt.  fur., 
stayed  to  12/27/57,  12  noon.  (W.)  Issd.. 
abst.  to  Mar.  | 

12/26/57— Fld.  Bond  on  Appeal  of  deft.  $4,000.00.' 
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12/30/57— Fid.  Prae.  and  issd.  abstract  of  judg- 
ment. 

1/14/58 — Fid.  affid.  re  extension  of  time  to  docket 
appeal,  until  3/15/58.  Fid.  ord.  granting 
ext.  of  time  re  docket  of  record  of  appeal 
'til  3/3/58.   (JW.) 

1/29/58— Fid.  deft's  desig.  of  contents  of  record 
on  appeal. 

2/24/58— Fid.  affid.  K.  Barwick  re  extension  of 
time  to  docket  appeal.  Fid.  Ord.  (JW) 
extending  time  to  docket  appeal  to 
4/3/58.  (JW.) 
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CERTIFICATE  BY  CLERK 

I,  John  A.  Childress,  Clerk  of  the  above-entitled 
Court,  hereby  certify  the  foregoing  items  listed  be- 
low constitute  the  transcript  of  record  on  appeal  to 
the  United  States  Court  of  Appeals  for  the  Ninth 
Circuit,  in  the  above-entitled  case: 

A.  The  foregoing  pages  numbered  1  to  63,  in- 
clusive, containing  the  original : 

Indictment. 

Government's  Requested  Instructions  to  the 
Jury. 
Defendant's  Jury  Instructions.  ' 

Verdict.  ' 

Minute  Order,  11/14/57. 
Motion  for  New  Trial. 
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Renewal  of  Motion  for  Judgment  of  Acquit- 
tal. 

Minute  Order,  12/2/57. 

Judgment. 

Notice  of  Appeal. 

Order  Granting  Extension  of  Time  re  Dock- 
eting of  Record  on  Appeal,  filed  1/14/58. 

Designation  of  Contents  of  Record  on  Ap- 
peal, i 

Order  Granting  Further  Extension  of  Time 
for  Docketing  of  Record  on  Appeal,  filed 
2/24/58  (copy).  Docket  Entries. 

Amended  Designation  of  Contents  of  Record  i 
on  Appeal. 

Points  to  be  Relied  Upon  on  Appeal. 

B.  Government's  Exhibit  No.  1. 

C.  One  volume  of  Reporter's  Transcript  of  Pro- 
ceedings had  on:  11/13/57;  11/14/57;  11/15/57  and 

12/2/57. 

I  further  certify  that  my  fee  for  preparing  the 
foregoing  record,  amounting  to  $1.60,  has  been  paid  i 
by  appellant. 

Dated:  March  28,  1958. 

[Seal]  JOHN  A.  CHILDRESS, 

Clerk; 

By  /s/  WM.  A.  WHITE, 

Deputy  Clerk. 
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[Title  of  District  Court  and  Cause.] 

CERTIFICATE  BY  CLERK 

I,  John  A.  Childress,  Clerk  of  the  above-entitled 
Court,  hereby  certify  that  the  items  listed  below 
constitute  the  Supplemental  transcript  of  record 
on  appeal  to  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit,  in  the  above-entitled  matter : 

A.  The  foregoing  pages  numbered  1  containing 
the  original: 

Supplemental    Designation    of    Contents    of 
Record  on  Appeal. 

B.  Reporter's  Transcript  of  Proceedings  had 
on :  November  15,  1957. 

I  fui-ther  certify  that  my  fee  for  preparing  the 
foregoing  record,  amounting  to  $0.75,  has  been  paid 
by  appellant. 

Dated:  April  28,  1958. 

[Seal]  JOHN  A.  CHILDRESS, 

Clerk; 

By  /s/  WM.  A.  WHITE, 

Deputy  Clerk. 
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i 

[Endorsed] :  No.  15953.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Carline  Constantine 
Venus,  Appellant,  vs.  United  States  of  America, 
Appellee.  Transcript  of  Record.  Appeal  from  the 
United  States  District  Court  for  the  Southern  Dis- 
trict of  California,  Southern  Division. 

Filed  March  29,  1958. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit. 
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United  States  Court  of  Appeals 
for  the  Ninth  iOircuit 

No.  15953 

CARLIN  CONSTANTINE  VENUS, 

Appellant, 

vs. 

UNITED  STATES  OF  AMERICA, 

Appellee. 

POINTS  TO  BE  RELIED 
UPON  ON  APPEAL 

Appellant  intends  to  rely  upon  the  points  urged 
before  the  District  Court  and  will  contend  that  the 
District  Court  erred  in  the  following  respects: 

1.  In  overruling  the  objection  to  the  admission 
of  any  testimony  concerning  evidence  happening 
after  November  8,  1955. 

2.  In  failing  to  find  an  insufficiency  of  evidence 
to  establish  the  mailing  of  the  Notice  to  Report  for 
Induction  which  support  the  indictment  to  the  de- 
fendant. 

p    3.     In  failing  to  find  that  the  verdict  of  the  jury 
was  contrary  to  the  weight  of  the  evidence. 

4.  In  failing  to  find  that  the  verdict  was  not 
supported  by  substantial  evidence. 

5.  By  failing  to  find  that  the  Universal  Military 
Training  and  Service  Act  as  construed  and  applied 
by  the  regulations  thereunder,  and  more  particu- 
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larly  Section  1641.3  of  the  Selective  Service  Regu- 
lations, is  unconstitutional  because  it  deprived  the 
defendant  of  due  process  of  law,  contrary  to  the 
Fifth  Amendment  to  the  United  States  Constitu- 
tion. 

6.  In  failing  to  find  that  Section  1641.3  of  the 
Selective  Service  Regulations  deprived  the  defend- 
ant of  procedural  due  process  of  law  at  the  trial  be- 
cause it  denied  the  defendant  of  his  right  to  a  full 
and  fair  hearing  upon  the  question  of  whether  he 
actually  received  the  notice  requiring  him  to  report 
for  induction. 

7.  In  failing  to  find  the  Universal  Military 
Training  and  Service  Act  and  the  regulations  there- 
under, more  particularly  Section  1642.2  of  the  Se- 
lective Service  Regulations  as  construed  and  ap- 
plied to  the  facts  of  this  case,  are  unconstitutional 
because  they  deprived  the  defendant  of  due  process 
of  law,  contrary  to  the  Fifth  Amendment  to  the 
United  States  Constitution. 

8.  By  failing  to  find  that  Section  1642.2  of  the 
Selective  Service  Regulations  deprived  the  defend- 
ant of  procedural  due  process  of  law  at  the  trial 
because  it  denied  the  defendant  of  his  right  to  a 
full  and  fair  hearing  upon  the  question  of  whether 
he  actually  received  the  notice  requiring  him  to  re- 
port for  induction.  ■ 

9.  In  giving  Government's  Instructions  to  the 
Jury  Nos.  4  and  7  and  in  charging  the  jury  over 
the  objections  and  exceptions  to  the  Coiu't's  charge. 
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10.  Ill  failing  to  give  defendant's  Jury  Instruc- 
tions Nos.  12,  13,  14,  15,  16,  17,  18,  19,  20,  21,  22, 
23,  24  and  25. 

11.  In  failing  to  grant  defendant's  motion  for 
judgment  of  acquittal  and  the  renewal  thereof. 

12.  In  failing  to  grant  defendant's  motion  for 
new  trial  and  the  renewal  thereof. 

/s/  HAYDEN  C.  COVINGTON, 

KENNETH  A.  BARWICK, 
Attorneys  for  Appellant. 

Service  of  copy  acknowledged. 
[Endorsed]:     Filed  April  2,  1958. 
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No.  15953 
ISinxUh  S^tattB  Cnurt  of  Appeals 

FOR  THE  NINTH  CIRCUIT 


CARLIN  CONSTANTINE  VENUS, 

Appellant, 
vs. 
UNITED  STATES  OF  AMERICA, 

Appellee. 


BRIEF  FOR  APPELLANT 


Appeal  from  the  United  States  District  Court  for  the 

Southern  District  of  California, 

Southern  Division. 


JURISDICTION 

This  is  an  appeal  from  a  judgment  of  conviction  ren- 
dered and  entered  by  the  United  States  District  Court  for 
the  Southern  District  of  California,  Southern  Division. 
(R.  19-22)  The  District  Court  had  jurisdiction  under  Title 
18,  §  3231,  United  States  Code.  The  indictment  charged  an 
offense  against  the  Universal  Military  Training  and  Serv- 


ice  Act  (50  U.S.C.  App.  §  462).  (K.  3-4)  This  Court  has 
jurisdiction  of  this  appeal  under  Rule  37  (a)  (1)  and  (2) 
of  the  Federal  Rules  of  Criminal  Procedure  because  the 
notice  of  appeal  was  filed  in  the  time  and  manner  required 
by  law.  (R.  21-22) 

STATUTE  INVOLVED 

Section  12  (a)  of  the  Universal  Military  Training  and 
Service  Act  (50  U.S.C.  App.  §  462  (a))  provides: 

"...  Any  .  .  .  person  .  .  .  who  .  .  .  refuses  .  .  .  service 
in  the  armed  forces  ...  or  who  in  any  manner  shall 
knowingly  fail  or  neglect  or  refuse  to  perform  any 
duty  required  of  him  under  or  in  the  execution  of 
this  title,  or  rules,  regulations,  or  directions  made  pur- 
suant to  this  title  .  .  .  shall  upon  conviction  in  any  dis- 
trict court  of  the  United  States  of  competent  juris- 
diction, be  punished  by  imprisonment  for  not  more 
than  five  years  or  a  fine  of  not  more  than  $10,000,  or 
by  both  such  fine  and  imprisonment.  ..." 

REGULATIONS  INVOLVED 

Section  1602.4  of  the  Selective  Service  Regulations  (32 
C.F.R.  §  1602.4)  reads  as  follows: 

"Delinquent. — A  'delinquent'  is  a  person  required  to 
be  registered  under  the  selective  service  law  who  fails 
or  neglects  to  perform  any  duty  required  of  him  under 
the  provisions  of  the  selective  service  law." 

Section  1632.1  of  the  Selective  Service  Regulations  (32 
C.F.R.  §  1632.1)  reads  as  follows: 

"Order  to  Report  for  Induction. — Immediately  upon 
determining  which  men  are  to  report  for  induction,  the 
local  board  shall  prepare  for  each  man  an  Order  to 
Report  for  Induction  (SSS  Form  No.  252)  in  dupli- 
cate. The  date  specified  for  reporting  for  induction 
shall  be  at  least  10  days  after  the  date  on  which  the 
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Order  to  Report  for  Induction  (SSS  Form  No.  252) 
is  mailed,  except  that  a  registrant  classified  in  Class 
I-A  or  Class  I-A-0  who  has  volunteered  for  induction 
may  be  ordered  to  report  for  induction  on  any  date 
after  he  has  so  volunteered  if  an  appeal  is  not  pending 
in  his  case  and  the  period  during  which  an  appeal  may 
be  taken  has  expired.  The  local  board  shall  mail  the 
original  of  the  Order  to  Eeport  for  Induction  (SSS 
Form  No.  252)  to  the  registrant  and  shall  file  the  copy 
in  his  Cover  Sheet  (SSS  Form  No.  101)." 

Section  1632.14  of  the  Selective  Service  Regulations  (32 
C.F.R.  §  1632.14)  reads  as  follows: 

"Duty  of  Registrant  to  Report  for  and  Submit  to 
Induction. — (a)  When  the  local  board  mails  to  a  regis- 
trant an  Order  to  Report  for  Induction  (SSS  Form 
No.  252),  it  shall  be  the  duty  of  the  registrant  to  report 
for  induction  at  the  time  and  place  fixed  in  such  order. 
If  the  time  when  the  registrant  is  ordered  to  report 
for  induction  is  postponed,  it  shall  be  the  continuing 
duty  of  the  registrant  to  report  for  induction  upon  the 
termination  of  such  postponement  and  he  shall  report 
for  induction  at  such  time  and  place  as  may  be  fixed 
by  the  local  board.  Regardless  of  the  time  when  or 
the  circumstances  under  which  a  registrant  fails  to 
report  for  induction  when  it  is  his  duty  to  do  so,  it 
shall  thereafter  be  his  continuing  duty  from  day  to  day 
to  report  for  induction  to  his  local  board  and  to  each 
local  board  whose  area  he  enters  or  in  whose  area  he 
remains." 

Section  1641.1  of  the  Selective  Service  Regulations  (32 
C.F.R.  §  1641.1)  reads  as  follows: 

"Notice  of  Requirements  of  Universal  Military 
Training  and  Service  Act. — Every  person  shall  be 
deemed  to  have  notice  of  the  requirements  of  title  I  of 
the  Universal  Military  Training  and  Service  Act,  as 


amended,  upon  publication  by  the  President  of  a  proc- 
lamation or  other  public  notice  fixing  a  time  for  any 
registration.  This  provision  shall  apply  not  only  to 
registrants  but  to  all  other  persons." 

Section  1641.2  of  the  Selective  Service  Regulations  (32 
C.F.R.  §  1641.2)   reads  as  follows: 

"Failure  to  Take  Notice. — (a)  If  a  registrant  or  a 
person  required  to  present  himself  for  and  submit  to 
registration  fails  to  perform  any  duty  prescribed  by 
the  selective  service  law,  or  directions  given  pursuant 
thereto,  within  the  required  time,  he  shall  be  liable 
to  fine  and  imprisonment  under  section  12  of  title  I  of 
the  Universal  Military  Training  and  Service  Act,  as 
amended.  * 

''(b)  If  a  registrant  or  any  other  person  concerned  | 
fails  to  claim  and  exercise  any  right  or  privilege  '» 
within  the  required  time,  he  shall  be  deemed  to  have  ',J 
waived  the  right  or  privilege."  f 

Section  1641.3  of  the  Selective  Service  Regulations  (32 
C.F.R.  §  1641.3)  reads  as  follows:  j 

"Communication  hy  Mail. — It  shall  be  the  duty  of 
each  registrant  to  keep  his  local  board  advised  at  all 
times  of  the  address  where  mail  will  reach  him.  The 
mailing  of  any  order,  notice,  or  blank  form  by  the 
local  board  to  a  registrant  at  the  address  last  reported 
by  him  to  the  local  board  shall  constitute  notice  to  him 
of  the  contents  of  the  communication,  whether  he 
actually  receives  it  or  not." 

Section  1642.1  of  the  Selective  Service  Regulations  (32 
C.F.R.  §  1642.1)  reads  as  follows: 

"Regulations  Governing  Delinquents. — Delinquents, 
as  defined  in  section  1602.4  of  this  chapter  shall  be 
governed  by  the  provisions  of  this  part  and  such  other 
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provisions  of  the  Selective  Service  Regulations  as  are 
not  in  conflict  therewith." 

Section  1642.2  of  the  Selective  Service  Regulations  (32 
C.F.R.  §  1642.2)  reads  as  follows: 

"Continuing  Duty. — When  it  becomes  the  duty  of  a 
registrant  or  other  person  to  perform  an  act  or  furnish 
information  to  a  local  board  or  other  office  or  agency 
of  the  Selective  Service  System,  the  duty  or  obligation 
shall  be  a  continuing  duty  or  obligation  from  day  to 
day  and  the  failure  to  properly  perform  the  act  or  the 
supplying  of  incorrect  or  false  information  shall  in  no 
way  operate  as  a  waiver  of  that  continuing  duty.'' 

Section  1642.15  of  the  Selective  Service  Regulations  (32 
C.F.R.  §  1642.15)  reads  as  follows: 

"Continuous  Duty  of  Certain  Registrants  To  Report 
for  Induction. — Regardless  of  the  time  when  or  the 
circumstances  under  which  a  registrant  fails  or  has 
failed  to  report  for  induction  pursuant  to  an  Order 
to  Report  for  Induction  (SSS  Form  No.  252)  ...  it 
shall  thereafter  be  his  continuing  duty  from  day  to  day 
to  report  for  induction  to  his  own  local  board,  ..." 

STATEMENT  OF  CASE 

Appellant  was  charged  by  indictment  filed  August  8, 
1957,  among  other  things,  as  follows:  "the  defendant  was 
classified  in  Class  I-A  and  was  notified  of  said  classifica- 
tion and  a  notice  and  order  by  said  board  was  duly  given 
to  him  to  report  for  induction  into  the  armed  forces  of  the 
United  States  of  America  on  November  8,  1955,  in  San 
Diego  County,  California,  ..."  (R.  3-4)  He  pleaded  not 
guilty.   (R.  15) 

The  case  proceeded  to  trial  before  a  jury  on  Novem- 
ber 15,  1957.  (R.  15)  The  Selective  Service  cover  sheet  of 
the  registrant  was  received  into  evidence  as  Government's 
Exhibit  1.  (R.  25,  59)  Appellant  Venus  registered  on  Sep- 


tember  15,  1948.  He  filled  out  and  returned  his  classifica- 
tion questionnaire  to  the  local  board  on  May  24,  1949. 
[4-10]^  He  was  classified  I-A  on  July  11,  1950.  [11]  On 
October  27,  1950,  he  was  classified  III- A.  [11]  On  Novem- 
ber 13,  1951,  he  requested  a  Special  Form  for  Conscientious 
Objector.  [14]  He  filed  this  form  on  November  19,  1951. 
[30-51]  He  thereafter  was  mailed  a  revised  Special  Form 
for  Conscientious  Objector  on  December  11,  1951,  which 
he  filled  out  and  returned  on  December  17,  1951.  [11,  52-58] 
On  January  9,  1952,  the  local  board  classified  him  I-A-0, 
making  him  liable  for  noncombatant  military  service  in 
the  armed  forces.  [11]  Following  a  personal  appearance 
on  February  11,  1952,  he  was  reclassified  in  II-A.  [11]  He 
was  again  classified  by  the  local  board  in  I-A  on  September 
24,  1952,  [11]  but  was  reclassified  to  II-A  on  October  15, 
1952.  [11]  The  local  board  placed  him  in  Class  I-A  on 
January  7,  1953.  [11]  He  timely  appealed.  [76] 

His  file  was  forwarded  by  the  appeal  board  to  the  De- 
partment of  Justice  for  investigation,  hearing  and  recom- 
mendation on  February  19,  1953.  [80]  Following  the  in- 
vestigation and  hearing,  the  Department  of  Justice  recom- 
mended to  the  appeal  board  that  appellant  be  denied  the 
conscientious  objector  status.  [83-88]  The  appeal  board 
thereupon  classified  him  in  I-A  on  April  9,  1954.  [90]  On 
May  4,  1954,  he  was  ordered  to  report  for  induction  on 
May  19,  1954.  [12,  89]  He  reported  for  but  declined  to  sub- 
mit to  induction.  [91] 

On  May  26,  1954,  the  local  board  commanded  him  to 
appear  before  it  for  an  informal  interview  on  June  3,  1954. 
[93]  He  appeared  and  informed  the  board  that  he  was 
opposed  to  both  combatant  and  noncombatant  military 
service  because  of  his  religious  training  and  beliefs,  that  he 
was  now  a  minister  and  his  goal  was  to  become  a  full-time 

^  Figures  appearing  in  brackets  refer  to  the  penciled  underlined 
numbers  on  material  in  registrant's  cover  sheet,  being  Government's 
Exhibit  1. 


minister  or  pioneer.  He  informed  the  board  that  he  would 
not  perform  military  training  and  service.    [96-97] 

On  June  7,  1954,  appellant  wrote  a  letter  to  the  local 
board  informing  it  of  a  change  of  address.  The  letter 
stated :  "'At  this  time  I  wish  to  inform  you  of  my  departure 
from  San  Diego  to  Modesto,  Calif,  because  of  secular  em- 
ployment. The  Federal  Bureau  of  Investigation  I  have 
notified,  when  in  Los  Angeles  after  induction  procedures. 
My  new  address  is  (Same  Employer)  1431  10th  St.  Mo- 
desto, Calif.,  but  can  be  reached  within  one  or  two  days  at 
my  San  Diego  address."  [147]   (R.  34,  46,  62) 

The  Director  of  Selective  Service  determined  that  ap- 
pellant should  be  prosecuted.  [150]  While  the  case  was 
pending  in  the  court,  the  local  board,  on  November  2,  1954, 
sent  appellant's  file  to  the  Assistant  Deputy  State  Direc- 
tor at  Los  Angeles,  as  requested.  [157]  The  Assistant 
Deputy  State  Director,  on  November  26,  1954,  sent  the  file 
to  the  State  Director  at  Sacramento.  [162]  The  file  was 
returned  to  the  Assistant  Deputy  State  Director  at  Los 
Angeles  on  January  4,  1955.  [166]  However  the  file  was 
not  returned  to  the  local  board  until  July,  1955.  [166] 

Appellant,  in  February,  1955,  while  the  file  was  still 
out  of  the  hands  of  the  local  board,  notified  the  local  board 
of  a  change  of  address.  He  mailed  a  postcard  to  the  local 
board.  He  testified  that  the  postcard  read  as  follows: 

"  This  is  to  notify  you  of  my  new  home  address.  You 
can  contact  me  at  this  address  at  all  times.  Please  send 
all  mail  to  this  new  address  as  from  the  date  of  Feb- 
ruary'— I  believe  it  was  February  20th.  I  am  not  ac- 
curate on  that,  but  it  was  a  February  date.  I  said,  'as 
of  February  20th.'  I  will  say  that.  I  would.  Tlease 
send  all  mail  to  this  new  address:  1120-30th  Street, 
San  Diego.'  And  I  signed  it,  my  name:  'Thank  you, 
Carlin  Venus.'"    (R.   64) 

This  was  at  a  time  when  appellant  was  helping  his 
parents  move  from  one  place  to  another  in  San  Diego.  He 
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was  undecided  as  to  whether  he  was  going  to  continue  to 
live  in  Modesto  or  stay  in  San  Diego.  (R.  62-63)  The  new 
address  that  he  gave  to  the  local  board,  1120  30th  Street, 
San  Diego,  by  the  postcard  above  quoted,  was  his  parents' 
home.   (R.  63) 

He  actually  deposited  the  postcard,  notifying  the  local 
board  of  the  change  of  address,  in  the  United  States  mails. 
(R.  63-64)  The  postcard  was  mailed  by  him  in  Los  Angeles, 
where  he  was  temporarily  staying.  (R.  76)  There  was  a 
friend  with  him  at  the  time  the  postcard  was  mailed,  who 
went  with  him  to  the  substation  to  mail  the  card.  (R.  82) 
His  friend  saw  him  put  the  postcard  in  the  mail  box  at 
the  substation  in  Los  Angeles  at  Sixth  and  Alvarado 
Streets.  (R.  99)  The  postcard  was  a  Government-stamped 
postcard.  (R.  100)  The  friend  testified  at  the  trial  that 
Venus,  whom  he  accompanied  to  the  post  office,  told  him 
"he  had  to  mail  a  card  to  his  draft  board  to  give  them  his 
parents'  address  to  make  sure  they  had  a  permanent  ad- 
dress, because  we  were  working  different  places."  (R.  101- 
102) 

On  previous  occasions  Venus  had  communicated  with 
the  local  board  by  registered  mail  and  several  times  he 
used  registered  mail  to  notify  the  board  of  a  change  of 
address.  (R.  76-77,  79-80,  91-92)  This  time,  however,  he 
did  not  register  the  postcard  because  he  said  "I  was  just 
dropping  the  draft  board  a  line  to  let  them  know  of  my 
new  address."    (R.   78) 

The  record  shows  that  there  were  five  or  ten  communica- 
tions by  Venus  with  the  local  board  that  were  not  certified 
or  registered  mail.  (R.  92-93) 

The  selective  service  file  shows  that  it  was  not  in  the 
hands  of  the  local  board  at  the  time  that  appellant  mailed 
the  February,  1955,  change  of  address.  The  "Minutes  of 
Actions  by  Local  Board  and  Appeal  Board"  shows :  "7-11-55 
File  and  SSS  Form  No.  1  received  from  So.  Area  Hdqs. 
hh",  which  is  the  first  time  the  local  board  had  the  file  after 
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November  2,  1954.  [12,  157,  166]  The  file  was  out  of  the 
possession  of  the  local  board  for  eight  months. 

On  August  4,  1955,  the  United  States  Attorney  informed 
the  local  board  that  the  indictment  was  dismissed  because 
apiDellant  had  not  been  furnished  with  a  copy  of  the  De- 
partment of  Justice  recommendation,  and  permission  was 
given  to  reprocess  appellant.   [17] 

On  September  1,  1955,  the  local  board  reclassified  ap- 
pellant to  I-A  and  he  w^as  so  informed  on  September  2, 
1955.  [12]  Appellant  testified  he  did  not  receive  such  notice 
of  classification.  (R.  81)  On  October  28,  1955,  an  order  to 
report  for  induction  on  November  8,  1955,  was  mailed  to 
appellant  at  1431  10th  Street,  Modesto,  California.  [12,  72] 
It  was  not  mailed  to  his  current  address.  (R.  33)  This 
address  appearing  on  the  order  and  on  the  envelope  in 
which  it  was  enclosed,  w^as  not  mailed  to  1120  30th  Street, 
San  Diego,  the  address  which  appellant  had  given  to  the 
local  board  in  the  postcard  mailed  from  Los  Angeles.  (R. 
76)  The  wrong  address  appearing  on  the  order  and  on  the 
envelope  in  which  it  was  enclosed,  was  taken  from  the 
letter  written  by  appellant  to  the  local  board  June  7,  1954, 
notifying  the  local  board  that  he  was  moving  to  Modesto. 
On  October  28,  1955,  the  date  that  the  order  was  mailed 
to  the  old  address  in  Modesto,  the  building  at  such  address 
had  been  torn  down  and  the  property  turned  into  a  parking 
lot  six  months  earlier.  (R.  104-105)  Up  until  February, 
1955,  Venus  worked  at  the  gymnasium  located  at  such  ad- 
dress. He  was  employed  as  a  physical  training  instructor 
and  a  massager.  He  worked  and  slept  at  the  place  of  em- 
ployment. (R.  62,  83) 

The  clerk  testified  that  she  prepared  the  original  and 
carbon  copy  of  the  order  to  report  for  induction,  as  well 
as  the  envelope  in  which  the  order  was  enclosed.  (R.  30) 
She  said  the  original  order  "was  folded  and  placed  in  the 
envelope  together  with  instructions  and  mailed  to  the 
registrant  at  this  address  typed  on  the  order  for  induc- 
tion." (R.  30)  She  said  that  she  initialed  the  carbon  copy 


t 


10 

with  the  initials  of  the  member  who  signed  the  original. 
(R.  30)  As  to  the  mailing  out  of  notices,  the  record  shows: 

"Q.  And  is  it  your  personal  duty  to  mail  out  all  the 
notices  of  any  nature,  or  do  you  delegate  some  of  your 
responsibilities  to  other  clerks  in  the  office! 

"A.  Some  of  my  work  is  done  by  others,  yes.  .  .  . 

"Q.  Do  you  personally  mail  out  all  the  notices  of 
classification  and  orders  to  report,  or  do  you  delegate 
some  of  that  specific  responsibility  to  another  clerk  f 

"A.  Well,  some  of  the  work  is  done  by  others,  but 
the  orders  for  induction,  those  I  usually  send  out  my- 
self if  I  am  in  the  office.  .  .  . 

"Q.  And  on  this  occasion  did  you  put  this  particular 
letter  in  that  box? 

"A.  I  can't  say  that  I  put  it  in  the  mail  box.  I  put 
it  in  the  box  in  our  office,  mail  box  in  our  office. 

"Q.  Who  picks  the  mail  up  from  the  mail  box  in 
your  office! 

"A.  Usually  one  of  us  clerks  takes  the  mail  over  and 
puts  it  in  the  box  before  or  at  the  close  of  business  for 
the  day. 

"Q.  You  have  a  specific  receptacle  in  your  office 
then  where  you  put  all  your  out-going  mail ! 

''A.  Yes,  that  is  correct.  .  .  . 

"Q.  Then,  in  other  words,  you  didn't  actually  mail 
this  notice ;  you  merely  put  it  in  the  box  within  your 
office  to  be  mailed! 

"A.  Yes.  I  don't  recall  if  I  mailed  it  that  day  or  not. 

"Q.  And  on  this  particular  day  all  you  recall  doing 
is  putting  it  in  the  box  within  the  office! 

"A.  Yes. 

"Q.  But  that  is  not  a  government  mail  box;  that  is 
just— 

"A.  Well,  it  is  too,  because  we  are  a  government 
office.  So  in  a  way  it  is  a  government  mail  box.  We 
are  responsible  for  it  to  see  that  it  gets  in  the  box. 
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''Q.  It  is  not  a  regular  postal  box  from  which  a  gov- 
ernmental employee  would  come  and  get  mail  out  of  it? 
''A.  No."  (R.  38,  39,  39-40,  40,  40-41) 

The  local  board  never  attempted  to  locate  Venus  at  the 
San  Diego  address  of  his  parents,  mentioned  by  Venus 
to  the  local  board  in  his  letter  of  June  7,  1954.  (R.  88-89) 
After  the  date  of  preparing  the  induction  order  the  local 
board  did  not  communicate  with  Venus  and  he  heard 
nothing  from  the  board.  (R.  87)  The  first  he  learned  about 
the  classification  and  the  order  being  mailed  was  when  he 
was  interviewed  by  an  F.B.I,  agent  at  the  Physical  Services 
establishment  in  Los  Angeles  in  April,  1956.  (R.  65-66) 
Venus  told  the  F.B.I,  agent  that  he  had  not  received  the 
card  sent  to  him  or  the  order  to  report  for  induction  in  Sep- 
tember and  October,  1955.  (R.  66)  Venus  notified  the  local 
board  on  April  9,  1956,  of  a  change  of  address,  and  that  he 
had  been  a  full-time  minister  since  August,  1955,  and  was 
married  December  31,  1955.  He  asked  for  his  latest  classifi- 
cation and  any  other  information  he  should  have.  [32]  On 
August  21,  1956,  he  wrote  another  letter  to  the  local  board 
asking  why  the  board  had  not  replied  to  his  previous  letter. 
[29]  On  August  29,  1956,  the  United  States  Attorney  wrote 
Venus  that  he  was  delinquent  because  he  had  failed  to  ad- 
vise the  local  board  of  his  change  of  address  and  that  he 
was  also  delinquent  for  failure  to  report  for  induction.  [28] 

On  September  4,  1956,  Venus  wrote  a  letter  to  the  local 
board,  with  a  carbon  copy  to  the  United  States  Attorney, 
that  he  had  notified  the  local  board  on  June  7,  1954,  that 
he  could  be  reached  at  the  home  of  his  parents,  1120  30th 
Street,  in  San  Diego ;  that  in  February,  1955,  he  had  mailed 
a  postcard  to  the  local  board  notifying  it  of  his  new  address 
in  San  Diego,  1120  30th  Street;  that  mail  sent  to  his  parents 
always  reached  him;  that  he  had  always  complied  with 
every  instruction ;  and  that  he  had  notified  the  local  board 
each  time  he  changed  his  address.  He  told  the  local  board 
he  had  not  received  the  induction  notice  and  if  he  had  he 
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would  have  reported,  but  would  not  have  submitted,  just 
as  he  did  in  May  1954.  [26]  i 

On  October  2,  1956,  the  Assistant  United  States  Attorney 
telephoned  the  local  board  and  stated  that  it  had  been 
decided  not  to  prosecute  Venus,  because  there  was  doubt 
as  to  whether  the  report  for  induction  and  the  last  I-A 
classification  card  had  been  mailed  to  the  correct  address. 
[19] 

On  November  14,  1956,  Venus  notified  the  local  board  of 
a  new  address.  [16]  On  April  25,  1957,  Venus  called  at  the 
local  board  and  had  someone  with  him  to  help  him  copy 
part  of  his  draft  board  file.  [15]  He  testified  that  he  ulti- 
mately went  to  the  local  board  in  April,  1957,  "according 
to  instructions  that  the  F.B.I,  agent  gave  me."  (R.  81)  He 
said  the  F.B.I,  agent  told  him  to  write  to  the  local  board 
and  he  did  so  in  April,  1956.  (R.  81,  91) 

Concerning  his  letter  in  April,  1956,  he  said  "I  thought 
that,  because  I  didn't  receive  any  induction  notice,  that 
they  would  send  me  another  induction  notice,  if  anything, 
and  then  I  could  appeal  that.  Or  I  didn't  even  receive  a  1-A 
Classification,  let  alone  an  induction  notice.  But  after  not 
hearing  from  the  board — I  had  written  them,  and  then  I  had 
gotten  a  letter  from  another  office."  (R.  80-81)  He  said  he 
thought  he  deserved  another  notice  to  report  for  induction, 
but  because  he  didn't  get  it  he  went  to  the  board  office. 
(R.  68) 

The  clerk  testified  that  during  the  visit  to  the  office  in 
April,  1957,  Venus  asked  her  what  could  be  done  about  his 
case  and  that  she  told  him  that  she  "couldn't  tell  him  what 
to  do."  (R.  51)  Venus  testified  that  he  asked  her  whether 
he  could  appeal  or  if  there  was  anything  he  could  do  and 
the  clerk  informed  him  that  the  case  was  out  of  the  board's 
hands  and  in  the  hands  of  the  district  attorney  and  "not 
in  their  jurisdiction  anymore."  (R,  71)  She  said  that  Venus 
told  her  if  he  had  received  the  order  he  would  have  reported 
but  would  have  refused  to  submit  to  induction.  (R.  51)  She 
said  she  showed  him  a  copy  of  the  induction  order.  (R.  31) 
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Venus  testified  that  he  asked  the  clerk,  "Didn't  you  think 
it  strange  that  I  didn't  report,  since  I  have  reported  and 
been  completely  cooperative  for  four  or  five  years?"  And 
that  she  said  she  did  think  it  strange  because  he  had  been 
very  cooperative.   (R.  69) 

Venus  said  that  when  the  clerk  told  him  she  assumed 
that  he  got  the  order  he  insisted  that  he  had  not  received 
it.  (R.  70)  She  also  testified  that  during  the  visit  he  asked 
her  whether  the  board  had  ever  received  the  postcard 
written  by  him  and  mailed  to  the  local  board  showing  the 
change  of  address  and  she  informed  him  that  if  the  board 
had  received  it,  it  would  have  been  in  the  file.  (R.  51) 

The  clerk  testified  that  Venus  told  her  that  it  undoubted- 
ly appeared  unusual  to  her  that  he  did  not  report  as  he 
had  in  response  to  a  previous  order  to  report.  (R.  59-60) 
She  said  that  it  did  appear  strange  to  her  but  she  thought 
he  had  received  the  order  and  would  report.  (R.  60)  Venus 
testified  that  if  he  had  received  the  order  he  would  have 
reported.  (R.  74-75)  He  had  reported  in  May,  1954,  and 
refused  induction  because  he  was  an  ordained  minister. 
(R.  75,  79)  Venus  said  that  he  did  not  have  an  intent  to 
willfully  and  knowingly  fail  to  report.  (R.  75) 

QUESTIONS  PRESENTED  AND  HOW  RAISED 

I. 

Whether  the  undisputed  evidence  shows  that  the  appel- 
lant, as  a  matter  of  law  and  fact,  did  not  refuse  to  report 
for  induction  as  charged  in  the  indictment,  either  (1) 
"knowingly"  or  (2)  on  the  date  alleged  in  the  indictment. 

This  question  was  raised  by  grounds  1,  2  and  3  of  the 
motion  for  judgment  of  acquittal.  (R.  106) 

II. 

Whether  the  undisputed  evidence  shows  that  the  order 
to  report  for  induction  was  not  actually  deposited  in  the 
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United  States  mails,  either  by  putting  it  in  a  mail  box  or  put- 
ting it  in  the  post  office,  and  therefore  is  not  a  valid  order. 
This  question  was  raised  by  an  unnumbered  ground  in 
the  motion  for  judgment  of  acquittal.  (R.  113-125) 

III. 

Whether  the  undisputed  evidence  shows  that,  even  if 
mailed,  the  order  to  report  for  induction  was  mailed  to  the 
wrong  address  and  therefore  is  not  a  valid  order. 

This  question  was  not  specifically  raised  in  the  motion 
for  judgment  of  acquittal  but  is  implicitly  raised  in  grounds 
1,  2  and  3  of  the  motion  for  judgment  of  acquittal.  (R.  103) 
This  question  should  be  passed  on,  even  if  considered  not 
raised,  under  Franks  v.  United  States,  216  F.  2d  266,  at 
page  270  (9th  Cir.  1954). 

IV. 

Whether  32  C.F.R.  <^  1641.3  (Selective  Service  Regula- 
tions), as  construed  and  applied,  is  unconstitutional  be- 
cause its  provisions  about  constructive  notice  denies  appel- 
lant due  process  of  law,  contrary  to  the  Fifth  Amendment 
to  the  United  States  Constitution. 

This  question  was  raised  by  grounds  4  and  5  of  the  mo- 
tion for  judgment  of  acquittal.  (R.  106-107) 

V. 

Whether  32  C.F.R.  §  1642.2  (Selective  Service  Regula- 
tions), as  construed  and  applied,  is  unconstitutional  be- 
cause its  provisions  as  to  continuing  duty  to  comply  with 
the  order  to  report  for  induction,  denies  apj^ellant  due 
process  of  law,  contrary  to  the  Fifth  Amendment  to  the 
United  States  Constitution. 

This  question  was  raised  by  grounds  6  and  7  of  the  mo- 
tion for  judgment  of  acquittal.  (R.  107) 
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VI. 

Whether  the  district  court  committed  error  in  charging 
the  jury  that  the  appellant  had  a  continuing  duty  to  report 
after  November  8,  1955. 

This  question  was  raised  by  exception  taken  to  the  charge 
of  the  court.   (R.  146,  151) 

VII. 

T\Tiether  the  district  court  committed  error  in  refusina; 
to  give  defendant's  requested  instruction  number  12. 

This  question  was  raised  by  the  request  to  charge  and 
the  exception  on  the  refusal  to  so  charge.  (R.  10,  152) 

VIII. 

Whether  the  district  court  committed  error  in  refusing 
to  give  defendant's  requested  instruction  number  13. 

This  question  was  raised  by  the  request  to  charge  and 
the  exception  on  the  refusal  to  so  charge.  (R.  11,  152) 

IX. 

Whether  the  district  court  committed  error  in  refusing 
to  give  defendant's  requested  instruction  number  14. 

This  question  was  raised  by  the  request  to  charge  and  the 
exception  on  the  refusal  to  so  charge.  (R.  11,  152) 

X. 

Whether  the  district  court  committed  error  in  refusing 
to  give  defendant's  requested  instruction  number  15. 

This  question  was  raised  by  the  request  to  charge  and 
the  exception  on  the  refusal  to  so  charge.  (R.  11,  152) 

XI. 

Whether  the  district  court  committed  error  in  refusing 
to  give  defendant's  requested  instruction  number  18. 
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This  question  was  raised  by  the  request  to  charge  and 
the  exception  on  the  refusal  to  so  charge.  (R.  12,  153) 

XII. 

Whether  the  district  court  committed  error  in  refusing 
to  give  defendant's  requested  instruction  number  19. 

This  question  was  raised  by  the  request  to  charge  and  the 
exception  on  the  refusal  to  so  charge.  (R.  12,  153) 

XIII. 

Whether  the  district  court  committed  error  in  refusing 
to  give  defendant's  requested  instruction  number  20. 

This  question  was  raised  by  the  request  to  charge  and 
the  exception  on  the  refusal  to  so  charge.  (E..  13,  153-154) 

XIV. 

Whether  the  district  court  committed  error  in  refusing 
to  give  defendant's  requested  instruction  number  21. 

This  question  was  raised  by  the  request  to  charge  and 
the  exception  on  the  refusal  to  so  charge.  (R.  13,  154) 

XV. 

Whether  the  district  court  committed  error  in  refusing 
to  give  defendant's  rec^uested  instruction  number  23. 

This  question  was  raised  by  the  request  to  charge  and 
the  exception  on  the  refusal  to  so  charge.  (R.  13-14,  154) 

XVI. 

Whether  the  district  court  committed  error  in  refusing 
to  give  defendant's  requested  instruction  number  25. 

This  question  was  raised  b}'  the  request  to  charge  and 
the  exception  on  the  refusal  to  so  charge.  (R.  14,  154-155) 
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SPECIFICATION  OF  ERRORS 

I. 

The  district  court  erred  in  failing  to  grant  the  motion 
for  judgment  of  acquittal  duly  made  at  the  close  of  all  the 
e\idence.   (R.  106-130,  132) 

n. 

The  district  court  erred  in  failing  to  grant  the  motion 
for  judgment  of  acquittal  duly  renewed  after  the  verdict 
of  the  jury.  (R.  17-18,  19,  164-196) 

IIL 

The  district  court  erred  in  failing  to  grant  the  motion 
for  a  new  trial  duly  made  after  the  verdict  of  the  jury. 
(R.  16-17,  19) 

IV. 

The  district  court  erred  in  charging  the  jury  as  follows : 
"You  are  instructed  that  in  order  to  find  the  defendant 
guilty  as  charged  in  the  Indictment,  you  must  find  .  .  .  That 
the  defendant  did  on  such  date  [November  8,  1955],  and 
at  all  times  thereafter,  knowingly  failed  to  report  for  in- 
duction. (R.  145) 

This  charge  was  made  over  the  exceptions  of  the  appel- 
lant as  follows: 

"I  feel  that  this  is  an  erroneous  statement  of  the 
law  and  can  only  be  corrected  by  deleting  the  words : 
'  *  *  *  and  at  all  times  thereafter  *  *  *  '.  It  is  the  de- 
fendant's contention  that  he  only  had  one  duty,  namely, 
to  report  on  November  8,  1955,  as  charged  in  the  in- 
dictment, and  that  any  question  of  what  he  did  there- 
after is  not  competent  under  the  charge  of  the  indict- 
ment. 

"I  request  of  the  Court  that  the  instruction  be  re- 
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read  to  the  jury  deleting  that  particular  clause."  (E. 
151) 

V. 

The  district  court  erred  in  charging  the  jury  as  follows : 

"The  selective  service  regulations  which  are  passed 
pursuant  to  law  provide  that  'When  it  becomes  the 
duty  of  a  registrant  *  *  *  to  perform  an  act  *  *  *  the 
duty  or  obligation  shall  be  a  continuing  duty  or  obliga- 
tion from  day  to  day  and  the  failure  to  properly  per- 
form the  act  *  *  *  shall  in  no  way  operate  as  a  waiver 
of  that  continuing  duty/ 

"In  this  connection,  if  you  find  that  the  defendant 
knowingly  failed  to  report  for  induction  at  any  time 
between  November  8,  1955,  and  August  8,  1957,  the 
date  of  the  return  of  the  Indictment,  you  may  find  him 
guilty  of  the  offense  charged."  (R.  146) 

This  charge  was  made  over  the  exceptions  of  the  appel- 
lant as  follows: 

"I  believe  the  whole  instruction  should  be  withdrawn 
from  the  jury,  because  it  charges  the  defendant  with 
a  duty  to  report  on  November  8,  and  thereafter  that 
he  had  a  continuing  duty  to  report.  I  feel  that  this  is 
an  erroneous  conception  of  the  law,  that  he  had  a  duty 
to  report,  particularly  in  light  of  the  fact  that  if  the 
jury  believes  him,  that  he  never  received  an  order  or 
an  order  was  never  given."  (E,.  151) 

VI. 

The  district  court  erred  in  refusing  to  give  defendant's 
requested  instruction  number  12,  which  reads  as  follows: 

"Before  there  arises  a  presumption  of  fact  that  the 
addressee  of  a  letter  has  received  it,  it  must  first  be 
proved  that  it  was  properly  addressed,  but  no  such 
presumption  arises  unless  it  ai3pears  that  the  person 
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to  whom  sent  resided  at  the  place  to  which  it  was 
mailed."  (E.  10) 

The  refusal  of  the  court  was  excepted  to  as  follows : 

"I  believe  that  under  the  facts  of  this  case  the  de- 
fendant mailed  a  letter.  The  jury  is  entitled  to  know 
that  there  is  a  presumption  that  the  letter  he  mailed 
was  received;  it  was  properly  addressed.  There  has 
been  no  such  instruction  to  the  jury.  The  jury  can  well 
find,  if  they  were  instructed,  that  there  is  a  presump- 
tion that  the  letter  had  been  mailed,  it  was  duly 
stamped  and  addressed,  and  that  the  parties  live  at 
that  address;  that  the  local  board  receive [d]  it;  and 
that,  therefore,  they  had  that  letter  and  didn't  send 
his  order  to  report  to  his  last  known  address."  (R.  152) 

VII. 

The  district  court  erred  in  refusing  to  give  defendant's 
requested  instruction  number  13,  which  reads  as  follows: 

"The  presumption  of  receipt  from  mailing  cannot  be 
based  upon  the  presumption,  unsupported  by  direct 
evidence,  that  a  public  officer  performed  his  or  her 
duty  in  mailing  a  notice."  (R.  11) 

The  refusal  of  the  court  was  excepted  to  as  follows : 

"I  object  to  the  Court's  failure  to  give  Defendant's 
Number  13,  in  that  there  must  arise  in  the  jurors' 
minds  some  type  of  presumption  from  the  fact  that 
the  testimony  stated  the  usual  order  of  mailing  in  the 
government's  office.  However,  this  instruction  should 
be  given  to  show  that  there  was  no  direct  evidence 
that  a  public  officer  performed  his  duty  and,  there- 
fore, the  presumption  that  the  mail  was  taken  care  of 
regularly  should  fall."  (R.  152) 


20 

VIII. 

The  district  court  erred  in  refusing  to  give  defendant's 
requested  instruction  number  14,  which  reads  as  follows: 

'"Where  the  fact  of  notice  is  made  by  statute  to  rest 
on  the  presumption  that  a  letter  mailed  was  received, 
there  must  be  clear  proof  of  the  mailing."  (R.  11) 

The  refusal  of  the  court  was  excepted  to  as  follows : 

"I  object  to  the  Court's  failure  to  give  Defendant's 
Number  14,  in  that  in  this  case  there  is  a  great  ques- 
tion of  whether  or  not  the  mail  was  actually  sent." 
(E.  152) 

IX. 

The  district  court  erred  in  refusing  to  give  defendant's 
requested  instruction  number  15,  which  reads  as  follows: 

"To  establish  mailing  of  a  letter  containing  a  notice, 
in  the  absence  of  direct  evidence,  there  must  be  proof 
of  an  invariable  custom  or  usage  in  an  office  of  de- 
positing mail  in  a  certain  receptacle,  that  the  letter  in 
question  was  deposited  in  such  receptacle  and,  in  ad- 
dition, there  must  be  testimony  of  the  employee  whose 
duty  it  was  to  deposit  the  mail  in  the  post  office  that 
he  or  she  either  actually  deposited  that  mail  in  the 
post  office  or  that  it  was  his  or  her  invariable  custom 
to  deposit  every  letter  in  the  usual  receptacle."  (E.  11) 

The  refusal  of  the  court  was  excepted  to  as  follows : 

"I  object  to  the  Court's  failure  to  give  .  .  .  Defend- 
ant's Number  15  instructs  the  jury  on  the  law  pursuant 
to  the  Eice  case  as  to  what  is  necessary  for  the  govern- 
ment to  establish  to  perform  its  duty  in  making  out 
a  case  of  mailing  a  notice."  (E.  152) 
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X. 

The  district  court  erred  in  refusing  to  give  defendant's 
requested  instruction  number  18,  which  reads  as  follows: 

"If  you  should  find  that  the  defendant  has  not  been 
given  due  notice  to  report  for  induction  pursuant  to 
the  Selective  Service  Regulations,  then  you  are  bound 
to  find  the  defendant  did  not  have  a  continuing  duty 
to  report."  (E.  12) 

The  refusal  of  the  court  was  excepted  to  as  follows : 

"Under  the  defendant's  theory  of  the  case,  the  jury 
should  have  been  instructed  that  if  no  new  notice  was 
given,  then  defendant  never  had  a  duty  to  report." 
(R.  153) 

XI. 

The  district  court  erred  in  refusing  to  give  defendant's 
requested  instruction  number  19,  which  reads  as  follows : 

"The  defendant  is  being  charged  with  failure  to  re- 
port for  induction  on  November  8,  1955,  in  San  Diego 
County,  California,  and  any  evidence  concerning  his 
failure  to  report  after  said  date  shall  be  disregarded 
by  you  in  determining  whether  or  not  the  defendant 
has  performed  the  acts  required  of  him  under  the 
Universal  Military  Training  and  Service  Act."  (R.  12) 

The  refusal  of  the  court  was  excepted  to  as  follows : 

"Under  the  defendant's  theory  of  the  case,  he  has 
only  been  charged  with  a  failure  to  report  on  Novem- 
ber 8,  1955,  and  that  any  evidence  concerning  his  fail- 
ure to  report  thereafter  was  not  charged  in  the  in- 
dictment and  was  not  proper  for  the  jury  to  consider." 
(R.  153) 
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XII. 

The  district  court  erred  in  refusing  to  give  defendant's 
requested  instruction  number  20,  which  reads  as  follows: 

"The  defendant  is  being  charged  with  failure  to  re- 
port for  induction  and  not  for  failure  to  submit  to 
induction,  and  therefore  any  evidence  bearing  on  the 
question  of  whether  or  not  defendant  intended  to  sub- 
mit to  induction  is  to  be  disregarded  in  determining 
whether  or  not  the  defendant  had  any  criminal  intent 
on  the  charge  of  failure  to  report."  (R.  13) 

The  refusal  of  the  court  was  excepted  to  as  follows : 

"Defendant  contends  that  whether  or  not  he  would 
have  ultimately  submitted  to  induction  has  no  bearing 
upon  the  question  of  whether  or  not  he  would  have 
reported;  and  the  jury  should  have  been  so  instructed 
in  order  to  make  up  that  distinction.  .  . .  The  defendant 
is  charged — this  is  Defendant's  Number  20 — with  fail- 
ure to  report  for  induction  and  not  for  failure  to  sub- 
mit to  induction.  And,  therefore,  any  evidence  bearing 
on  the  question  of  whether  or  not  defendant  intended 
to  submit  for  induction  is  to  be  disregarded  in  deter- 
mining whether  or  not  the  defendant  had  any  criminal 
intent  on  the  charge  of  failure  to  report."  (R.  153-154) 

XIII. 

The  district  court  erred  in  refusing  to  give  defendant's 
requested  instruction  number  21,  which  reads  as  follows: 

"If  you  should  find  that  an  order  to  report  for  in- 
duction was  not  mailed  to  the  defendant's  last  known 
address,  then  you  must  return  a  verdict  of  not  guilty." 
(R.  13) 

The  refusal  of  the  court  was  excepted  to  as  follows : 

"Under  the  defendant's  theory  of  the  case,  if  the 
jury  should  find  that  an  order  to  report  was  never 
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mailed  to  his  last  known  address,  then  they  must  find 
him  not  guilty."   (R.  154) 

XIV. 

The  district  court  erred  in  refusing  to  give  defendant's 
requested  instruction  number  23,  which  reads  as  follows : 

'Tou  shall  not  consider  the  defendant's  failure  to 
report  after  November  8,  1955,  as  an  offense  since 
anything  he  did  after  that  date  has  no  bearing  on  the 
question  of  whether  or  not  he  failed  to  report  on  No- 
vember 8,  1955.  The  defendant  cannot  have  a  continu- 
ing obligation  to  report  if  you  find  that  he  never  re- 
ceived an  order  to  report.  The  only  time  the  defend- 
ant would  have  a  continuing  obligation  to  report 
would  be  if  he  had  received  an  order  to  report.  The 
defendant  would  have  to  be  charged  specifically  with 
a  failure  to  observe  this  continuing  duty  to  report.  The 
indictment  in  this  case  does  not  so  charge  the  defend- 
ant."  (R.  13-14) 

The  refusal  of  the  court  was  excepted  to  as  follows : 

"Under  his  theory  of  the  case,  again,  anything  that 
took  place  after  November  8,  1955,  had  no  bearing  on 
the  question  before  the  jury  as  framed  by  the  indict- 
ment. In  that  particular  instruction  the  jury  is  in- 
fonned,  or  should  have  been  informed,  that  the  de- 
fendant didn't  have  an  obligation  to  report  if  he  never 
received  the  order  to  report  as  specified  in  the  regu- 
lations."  (R.  154) 

XV. 

The  district  court  erred  in  refusing  to  give  defendant's 
requested  instruction  number  25,  which  reads  as  follows: 

"If  you  should  find  that  the  defendant  contacted  his 
Local  Board  upon  learning  that  he  had  been  reported 
delinquent,  and  said  Board,  through  its  agents  or  em- 
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ployees,  informed  the  defendant  that  there  was  notli- 
ing  that  they  could  do,  but  that  the  matter  was  up  to 
the  United  States  Attorney's  Office,  then  you  should 
find  that  the  plaintiff  has  waived  its  rights  in  requir- 
ing the  defendant  to  make  any  further  rei^ort."  (R.  14) 

The  refusal  of  the  court  was  excepted  to  as  follows : 

"I  believe  that  this  instruction  should  have  been 
given  to  the  jury,  so  that  they  would  know  that  if  the 
defendant  actually  went  to  the  local  board  and  the 
Board,  through  its  agent  or  employees,  failed  to  in- 
form the  defendant  what  to  do  or  did  inform  him  that 
there  was  nothing  the^^  could  do,  that  the  government 
has  put  themselves  in  the  position  of  waiving  any  right 
to  have  the  defendant  to  continue  to  report  by  their 
own  actions ;  and  they  should  be  estopped  from  prose- 
cuting him  or  attempting  to  convict  him  on  this  con- 
tinuing duty  to  report  theory.  By  their  own  acts  they 
have  put  him  in  a  position  where  he  failed  to  report 
because  of  things  actually  told  to  him  by  the  govern- 
ment's board  or  the  clerk  of  that  board."  (R.  154-155) 

ARGUMENT 

ONE 

The  undisputed  evidence  shows  that  the  appellant,  as  a 
matter  of  law  and  fact,  did  not  refuse  to  report  for  induction 
as  charged  in  the  indictment,  either  "knowingly"  or  on  the 
date  alleged  in  the  indictment. 

The  undisputed  evidence  shows  that  the  appellant  did 
not  know  that  he  had  been  ordered  to  report  for  induction. 
The  local  board  order  was  mailed  to  the  wrong  address. 
Because  the  building  was  torn  down  and  was  no  longer 
being  used,  there  was  no  such  address  to  which  the  order 
could  be  delivered.  The  evidence  shows  that  the  local  board 
had  been  notified  of  the  change  of  address. 

The  evidence  shows  that  the  appellant  did  not  learn  of 
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the  induction  order  until  lie  was  interviewed  by  an  agent 
of  the  Federal  Bureau  of  Investigation  in  the  early  part 
of  1956.  This  was  several  months  after  the  order  had  iDeen 
issued.  The  appellant,  on  the  instructions  of  the  F.B.I. 
agent,  promptly  sent  a  letter  to  the  local  board,  but  he 
did  not  get  an  answer.  He  received  no  answer  to  a  second 
letter  addressed  to  the  local  board.  He  finally  went  to  the 
local  board  oflSce  in  April,  1957,  and  inquired  of  the  clerk 
as  to  what  he  might  do.  The  clerk  told  him  that  it  was 
out  of  the  hands  of  the  local  board  and  was  in  the  hands 
of  the  United  States  Attorney.  She  apparently  knew  of  no 
'continuing  duty'  on  appellant's  part.  She  said,  "I  couldn't 
tell  him  what  to  do."  (R.  51) 

In  this  circmiistance,  there  is  no  knowing  violation  of 
the  law,  and  on  the  date  charged  in  the  indictment  espe- 
cially. There  was  no  willful  refusal  to  comply  with  the 
order.  Appellant  testified  that  had  he  received  the  order 
he  would  have  reported  but  would  have  refused  to  submit, 
as  he  had  previously  done  in  1954.  There  is  no  justification, 
therefore,  for  any  conclusion  upon  the  evidence  that  there 
was  a  knowing  violation  of  the  law. 

The  term  "knowingly,"  as  used  in  Section  12  (a)  of 
the  Universal  Military  Training  and  Service  Act  (50 
U.S.C.  App.  <^  462  (a)),  is  synonymous  with  "willfully."  It 
means  prompted  by  bad  faith  or  with  evil  intent  or  for 
an  illegal  purpose.  It  means  without  legal  justification.  If 
Venus  had  legal  justification  or  reasonable  grounds  for 
belief  he  was  legally  justified  in  not  reporting  for  induction 
it  cannot  be  said  he  illegally,  knowingly  and  unlawfully 
failed  to  perform  a  duty  required  of  him  under  the  Act. 

Directly  in  point  with  tliis  case,  and  controlling  here, 
is  Graves  v.  United  States,  252  F.  2d  878,  883,  (9th  Cir. 
1958),  wherein  this  Court  held  that  the  facts,  similar  to 
those  here,  failed  to  show  a  knowing  failure,  neglect  or 
refusal  to  perform  a  statutory  duty.  The  language  of  this 
Court  in  that  case  is  applicable  here:  "The  appellant  was 
charged  with  kno\vingly  failing  and  neglecting  to  report 
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for  induction  on  October  13,  1955,  pursuant  to  a  notice  to 
report  on  that  date.  He  cannot  be  convicted  on  this  indict- 
ment of  a  failure  or  neglect  to  perform  a  different  duty 
at  a  different  time.  Cole  v.  Arkansas,  333  U.S.  196,  68  S.  Ct. 
514,  92  L.  Ed.  644." — See  also  Heikkinen  v.  United  States, 
355  U.S.  273,  78  S.  Ct.  299,  302  (1958). 

Silverman  v.  United  States,  220  F.  2d  36  (8th  Cir.  1952), 
is  inapplicable  to  the  facts  here  because  in  that  case  there 
was  sufficient  evidence  to  warrant  a  jury  in  finding  that 
appellant  actually  received  the  notice  to  report  for  induc- 
tion. 

Appellant  here  relies  on  United  States  v.  Murdock,  290 
U.S.  389,  394-396  (1933),  to  support  his  contentions  under 
this  point.  There  the  defendant  was  convicted  of  willfully 
and  knowingly  failing  to  supply  information  as  to  his  in- 
come. The  grounds  of  the  refusal  were  that  he  believed 
he  was  exempt  on  the  items  inquired  about  and  that  the 
Constitution  guaranteed  him  the  right  to  decline  to  incrim- 
inate himself.  This  reasonable  belief  of  exemption,  which 
was  erroneous,  and  the  fear  that  he  might  incriminate  him- 
self, entitled  the  jury  to  consider  that  if  he  had  good  faith 
he  could  not  be  convicted  of  willfully  refusing  to  give  the 
information. 

Where  an  act  or  omission  must  be  knowingly  and  will- 
fully done,  not  only  a  knowledge  of  the  act  is  required, 
but  a  determination  that  accused  had  a  specific  intent  to 
do  it.  {United  States  v.  Murdock,  290  U.S.  389,  394-396 
(1933);  Bentall  v.  United  States,  262  F.  744)  The  well- 
known  presumption  that  a  person  intends  the  natural  con- 
sequences of  his  acts  is  rebuttable,  but  a  specific  intent  is 
an  essential  element  of  the  offense  charged. — Laws  v. 
United  States,  66  F.  2d  870. 

If  the  Court  were  invoking  the  presumption  that  men 
intend  the  natural  and  probable  consequences  of  their  acts, 
its  rulings  would  be  in  error.  The  presumption  of  wrongful 
intent  based  on  the  natural  consequences  of  one's  words 
or  acts  is  not  a  conclusive  presumption  but  a  rebuttable 
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one  and  this  rebuttal  may  take  the  form  of  testimony  by 
the  defendant  himself  that  he  intended  no  such  results; 
and  an  instruction  that  accused  could  not  contradict  the 
assumption  flowing  from  his  act  was  held  to  be  reversible 
error.  {Bentall  v.  United  States,  262  F.  744 ;  Laivs  v.  United 
States,  66  F.  2d  870)  Such  a  presumption  is  not  applicable 
in  the  presence  of  positive  proof  that  defendant  had  a 
diiferent  intent.  {McDonald  v.  United  States,  9  F.  2d  506; 
Blumenthal  v.  United  States,  88  F.  2d  522)  A  presumption 
that  men  intend  the  natural  consequences  of  their  acts  is 
not  applicable  in  the  face  of  affirmative  proof  that  defend- 
ant had  a  different  intent.  An  instruction  that  if  the  de- 
fendant committed  certain  acts  of  violence  knowing  their 
effect,  intent  would  be  presumed,  was  held  to  be  reversible 
error.  {McDonald  v.  United  States,  9  F.  2d  506)  It  has  been 
authoritatively  held  that  a  defendant  may  by  his  uncor- 
roborated testimony  rebut  the  presumption  that  one  is  pre- 
sumed to  intend  the  natural  and  probable  consequences 
of  his  act,  in  fact  that  it  may  be  easily  rebutted. — Weiss 
V.  United  States,  122  F.  2d  675;  cert,  denied  314  U.S.  687 
(1941). 

Willfulness  "is  something  over  and  above  the  mere  in- 
tent to  do  a  thing."  {United  States  v.  Saglietto,  41  F.  Supp. 
21)  Where  an  offense  is  criminal  only  when  knowingly 
and  willfully  done,  it  is  not  only  necessary  to  prove  knowl- 
edge of  the  act  but  that  it  was  done  with  a  bad  intent. 
{Bentall  v.  United  States,  262  F.  744)  When  an  act  or 
omission  is  a  crime  only  if  it  is  willfully  and  knowingly 
done,  a  specific  wrongful  intent  is  of  the  essence  of  the 
offense;  that  is,  there  must  not  only  be  knowledge  of  the 
existence  of  the  obligation  but  a  wrongful  intent  to  evade 
it— Hargrove  v.  United  States,  67  F.  2d  820. 

Criminal  intent  has  been  defined  as  "a  mind  at  fault 
before  there  can  be  a  crime";  as  such  it  is  an  essential 
fact  to  be  proved  in  the  establishment  of  the  guilt ;  though 
Congress  may  define  an  offense  without  unlawful  intent, 
a  statute  will  not  be  so  construed  unless  legislative  intent 
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clearly  so  shows. — Masters  v.  United  States,  42  App.  D.C. 
350 ;  United  States  v.  Burroughs,  65  F.  2d  796,  affirmed  in 
part  290  U.S.  534(1934). 

Thus,  when  a  specific  intent  is  a  part  of  the  crime,  the 
existence  of  such  intent  must  be  proved  as  a  fact  like  any- 
other  fact  in  the  case,  and  it  is  not  presumed  from  the 
commission  of  an  unlawful  act.  {Transportation  Company 
V.  Parhershurg,  107  U.S.  691  (1882);  Savitt  v.  United 
States,  59  F.  2d  541 ;  United  States  v.  Burnett,  53  F.  2d 
219;  United  States  v.  Houghton,  14  F.  544;  Herrman  v. 
Lyle,  41  F.  2d  759)  A  criminal  intent  is  necessary  unless 
the  statute  otherwise  provides. — Nosowitz  v.  United  States^ 
282  F.  575. 

"There  can  be  no  crime,  large  or  small,  without  an  evil 
mind.  In  other  words,  punishment  is  a  sequence  of  wicked- 
ness, without  which  it  cannot  be." — Bishop  on  Criminal 
Law,  ^%  287,  288. 

It  was  said  in  Felton  v.  United  States,  96  U.S.  699,  702 
(1878) :  "Doing  or  omitting  to  do  a  thing  knowingly  and 
willfully,  implies  not  only  a  knowledge  of  the  thing,  but 
a  determination  with  a  bad  intent  to  do  it  or  omit  doing 
it.  'The  word  "willfully,"'  says  Chief  Justice  Shaw,  In 
the  ordinary  sense  in  which  it  is  used  in  statutes,  means 
not  merely  "voluntarily,"  but  with  a  bad  purpose.'  20  Pick. 
(Mass.)  220.  'It  is  frequently  understood,'  says  Bishop,  'as 
signifying  an  evil  intent  without  justifiable  excuse.'  Crim. 
Law,  vol.  i.  sect.  428." 

Venus'  situation  is  very  similar  to  that  involved  in 
United  States  v.  Hoffman,  137  F.  2d  416  (1943).  There 
the  court  held  that  if  a  registrant,  through  conditions  over 
which  he  had  no  control,  failed  to  report  as  ordered  he 
would  not  be  guilty  of  a  criminal  violation  of  the  law. 
Compare  United  States  v.  Graham,  128  F.  2d  811. 

The  case  of  Graves  v.  United  States,  252  F.  2d  878,  at 
pages  881,  882  and  883,  is  directly  in  point  on  both  issues 
presented  by  this  point:  (1)  no  knowing  violation  of  the 
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law,  and  (2)  no  continuing  duty  as  a  basis  of  conviction 
after  the  date  alleged  in  the  indictment. 

It  is  respectfully  submitted  that  this  Court  should  hold, 
as  a  matter  of  law  and  fact,  that  the  appellant  did  not 
knowingly  refuse  to  report  for  induction  at  any  time,  either 
on  the  date  alleged  in  the  indictment  or  at  a  later  date, 
and  that  this  Court  should  further  hold  that  the  appellant 
cannot  be  convicted  of  a  failure  to  report  for  induction 
on  any  date  after  November  8,  1955,  the  date  alleged  in 
the  indictment,  because  there  is  no  allegation  in  the  in- 
dictment that  there  was  a  continuing  duty  on  the  part  of 
appellant  to  report  for  induction  from  and  after  such  date. 

TWO 

The  undisputed  evidence  shows  that  the  order  to  report 
for  induction  was  not  actually  deposited  in  the  mails  and 
therefore  there  is  no  valid  order  supporting  the  indictment. 

The  clerk  in  this  case  was  the  only  witness  that  testi- 
fied. She  said  that  she  prepared  the  order  to  report  for 
induction  and  the  envelope  in  which  it  was  sealed.  She 
also  testified  that  the  envelope  was  placed  in  a  box  main- 
tained in  the  office  where  all  outgoing  mail  was  kept  for 
mailing.  But  neither  she  nor  any  other  employe  of  the  local 
board  testified  that  the  envelope  and  order  was  actually 
deposited  in  the  United  States  mails.  As  far  as  the  evidence 
goes  the  envelope  addressed  to  the  appellant  (to  the  wrong 
address)  winds  up  in  the  outgoing  mail  receptacle  in  the 
local  board  office.  After  that  there  is  no  proof  that  it  was 
ever  physically  deposited  in  the  United  States  mails.  There 
is  no  evidence  that  the  bundle  in  which  it  was  presumably 
tied  was  mailed  in  the  United  States  mails.  There  is  no 
evidence  of  custom  sufficient  to  overcome  the  presumption 
of  innocence. 

It  is  true  that  the  minutes  of  the  local  board  opposite 
the  date  "OCT  28  1955"  bears  the  stamp  "SSS  FORM  252 
MAILED".   [12]  But  the  word  "MAILED"  appearing  in 
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the  minutes  is  a  mere  conclusion  in  view  of  the  direct  evi- 
dence of  the  clerk  contradicting  the  entry  in  the  minutes. 
It  is  a  stamp  that  was  placed  in  the  minutes  after  the  order 
was  prepared,  sealed  in  the  envelope  and  placed  in  the 
box  used  for  outgoing  mail  in  the  local  board  office.  But 
it  was  not  placed  on  it  after  actual  mailing.  The  entry  in 
the  minutes  is  therefore  not  conclusive  and  is  not  evidence 
of  the  physical  act  of  mailing  in  the  United  States  mails 
which  must  be  proved  before  it  can  be  assumed  that  the 
appellant  actually  received  the  order. 

The  entry  was  impeached  and  disputed  by  the  testi- 
mony of  the  clerk,  which  failed  to  show  that  the  order      \ 
was  actually  mailed.  '■I 

This  case  is  distinguishable  from  Johnson  v.  United 
States,  126  F.  2d  242  (8th  Cir.  1942),  where  the  clerk  of 
the  local  board  testified  that  he  actually  mailed  the  classi- 
fication card  and  also  that  he  orally  informed  the  regis- 
trant concerning  the  classification. 

In  Rosenthal  v.  Walker,  111  U.S.  185,  193  (1884),  it 
was  held  that  the  presumption  of  delivery  of  a  letter  does 
not  arise  until  the  letter  is  "proved  to  have  been  either 
put  into  the  post  office  or  delivered  to  the  postman,  .  .  ." 

In  Henderson  v.  Carhondale  Coal  and  Coke  Co.,  140 
U.S.  25,  37  (1891),  the  same  holding  was  made.  The  Court 
said:  "This  is  not  a  conclusive  presumption,  and  it  does 
not  even  create  a  legal  presumption  that  such  letters  were 
actually  received,  .  .  ."  The  Court  went  on  to  saj^:  "But 
no  such  presumption  arises  unless  it  appears  that  the  per- 
son addressed  resided  in  the  city  or  town  to  which  the 
letter  was  addressed;  .  .  ." 

In  Schutz  V.  Jordan,  141  U.S.  213,  220  (1891),  Justice 
Brewer  said:  "So  while  the  mailing  of  a  letter  creates 
an  inference,  raises  a  presumption  that  the  party  to  whom 
it  was  addressed  received  it  in  due  course  of  mail,  and  thus 
acquired  knowledge  of  the  matters  stated  therein,  yet  such 
presumption  is  one  of  fact,  not  of  law.  It  is  not  conclusive, 
but  subject  to  control  and  limitation  by  other  facts." 
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See  also  Crude  Oil  Corp.  v.  Comm'r  of  Internal  Revenue, 
161  F.  2d  809,  810  (10th  Cir.  1947) ;  Central  Paper  Co.  v. 
Comm'r  of  Internal  Revenue,  199  F.  2d  902,  904-905  (1952) ; 
Arkansas  Motor  Coaches  v.  Comm'r  of  Internal  Revenue, 
198  F.  2d  189,  191  (1952). 

In  United  States  ex  rel.  Helmecke  v.  Rice,  281  F.  326, 
332-336  (S.  D.  Tex.  1922),  it  was  proved  there  was  a  uni- 
form custom  to  prepare  all  letters  in  the  mail.  The  court 
held  that  there  was  substantial  evidence  sufficient  to  find 
that  the  order  was  mailed,  but  here  there  is  no  positive 
proof  about  any  custom  of  depositing  in  the  mails.  Also 
the  evidence  of  the  clerk  is  that  she  did  not  know  whether 
the  envelope  was  actually  deposited  in  the  mails:  "I  can't 
say  that  I  put  it  in  the  mail  box."  (R.  39)  She  said  that 
she  could  not  recall  if  she  mailed  it.  (R.  40) 

A  much  stronger  distinction  exists.  Let  it  now  be  stated. 
This  is  a  criminal  case.  The  burden  is  upon  the  Govern- 
ment to  prove  that  the  envelope  was  actually  mailed.  The 
Government  has  wholly  failed  to  call  any  witness  employed 
in  the  local  board  office  whose  duty  it  was  to  actually  mail 
the  envelope.  The  Government  witness  said  she  did  not 
do  it  and  that  it  was  not  her  duty.  The  failure  to  call  such 
assistant  clerk  of  the  board  as  a  witness  gives  rise  to  a 
presumption  that  the  evidence  would  be  unfavorable  to 
the  Government.  The  rule  is  that  it  would  be  favorable  to 
the  appellant  if  some  other  employe  of  the  board  were 
called.  The  failure  to  call  the  person  whose  responsibility 
it  was  to  deposit  the  office  mail  in  the  post  office  or  United 
States  mail  box  is  a  fatal  missing  link  in  the  Government's 
evidence. 

United  States  ex  rel.  Helmecke  v.  Rice,  281  F,  2d  326, 
is  distinguishable  from  this  case  in  that  this  is  a  criminal 
case.  That  case  was  a  habeas  corpus  application,  a  civil 
proceeding.  The  burden  was  upon  the  petitioner  in  that 
case  to  prove  the  lack  of  mailing.  Here  the  burden  is  upon 
the  Government  to  prove  positively  that  the  order  had 
been  actually  deposited  in  the  United  States  mails.  The 
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Government  wholly  failed  to  prove  that  it  had  or  any  cir- 
cumstances that  would  give  rise  to  the  actual  mailing  of 
the  order. 

There  is  no  presumption  of  legality  in  administrative 
proceedings  where  there  is  a  prosecution  in  a  criminal  case 
based  upon  such  administrative  proceedings.  The  reason 
is  that  the  presumption  of  innocence  rebuts  and  repels  the 
presumption  of  regularity  in  administrative  proceedings. 

In  Jones  on  Evidence  in  Civil  Cases,  Fourth  Edition, 
Bancroft-Whitney  Co.,  San  Francisco,  1938,  Volume  1, 
'§  101,  it  is  said :  "Grenerally  spealdng,  no  legal  presumption 
is  so  highly  favored  as  that  of  innocence;  ordinarily  sub- 
stantially all  other  presumptions  yield  to  it  in  case  of  con- 
flict." There  the  author  cites  Dunlop  v.  United  States,  165 
U.S.  486  (1897),  and  Edwards  v.  United  States,  7  F.  2d 
357.  It  is  later  stated  in  this  section,  fourth  paragraph, 
that  the  presumption  of  innocence  prevails  over  a  large 
number  of  other  presumptions. 

Notwithstanding  Koch  v.  United  States,  150  F.  2d  762, 
763  (4th  Cir.  1945),  and  United  States  v.  Fratrick,  140  F. 
2d  5,  7  (7th  Cir.  1944),  to  the  contrary,  appellant  says  that 
the  presumption  of  innocence  in  criminal  proceedings  makes 
inapplicable  such  presumption  of  regularity. 

It  is  respectfully  submitted  that  there  is  no  valid  order 
supporting  the  indictment  because  the  Government  wholly 
failed  to  supply  the  vital  link  of  proof  of  actual  deposit 
of  the  envelope  containing  the  order  into  the  United  States 
mail  box  or  the  post  office. 

THREE 

The  undisputed  evidence  shows  that  if  the  order  was 
mailed  it  was  directed  to  the  wrong  address  and  therefore 
there  is  no  valid  order  supporting  the  indictment. 

The  undisputed  evidence  shows  that  Venus  sent  a  post- 
card, addressed  to  the  local  board,  through  the  mails.  The 
evidence  shows  he  actually  deposited  it  in  the  United  States 
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mails  in  February,  1955,  in  which  he  informed  the  local 
board  of  his  new  address.  Since  the  local  board  file  was 
away  from  the  board  at  the  time  it  must  be  conclusively 
presumed  that  the  postcard  was  actually  mailed  to  the  local 
hoard.— Rosenthal  v.  Walker,  111  U.S.  185,  193  (1884); 
Henderson  v.  Carbondale  Coal  and  Coke  Co.,  140  U.S.  25, 
37  (1891);  Schutz  v.  Jordan,  141  U.S.  213,  220  (1891); 
Crude  Oil  Corporation  v.  Comm'r  of  Internal  Revenue, 
161  F.  2d  809,  810  (10th  Cir.  1947);  Central  Paper  Co.  v. 
Comm'r  of  Internal  Revenue,  199  F.  2d  902,  904-905  (1952) ; 
Arkansas  Motor  Coaches  v.  Comm'r  of  Internal  Revenue, 
198  F.  2d  189,  191  (1952). 

Based  upon  these  cases  appellant  jjroved  that  the  post- 
card was  actually  deposited  in  the  United  States  mails, 
which  gives  rise  to  the  conclusive  presumption,  in  the  ab- 
sence of  any  contradictory  evidence,  that  the  postcard  was 
received  by  the  board. 

The  local  board  clerk  testified  that  the  postcard  was 
not  received,  but  she  said  that  if  it  had  been  received  it 
would  be  in  the  file.  The  testimony  of  the  clerk  may  be 
completely  disregarded  because  the  file  was  out  of  the  pos- 
session of  the  local  board  at  the  time  the  card  was  mailed 
in  February,  1955.  It  was  not  in  the  possession  of  the  board 
from  November  2,  1954,  to  July,  1955.  It  had  been  sent  to 
the  Assistant  Deputy  State  Director  in  Los  Angeles  on 
November  2,  1957.  [157]  The  file  shows  it  was  received 
at  Los  Angeles  on  November  3,  1954.  [157]  Appellant's 
cover  sheet  was  not  returned  to  the  local  board  until  July 
1,  1955.  [12,  166]  So  how  can  it  be  said  that  the  card  was 
ever  put  in  the  file  in  view  of  this  obvious  administrative 
irregularity  ? 

On  July  1,  1955,  the  local  board  was  informed  by  the 
State  Director  that  the  prosecution  had  been  dismissed. 
[167]  The  local  board  received  the  file  back  from  Los  Ange- 
les on  July  11,  1955.  [12]  Since  the  file  was  out  of  the 
possession  of  the  local  board  when  the  postcard  was  re- 
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ceived  from  the  appellant  in  February,  1955,  obviously  the 
postcard  could  not  be  placed  in  the  file  when  the  card  was 
received  in  the  mails.  The  Court  cannot  speculate  as  to 
what  disposition  was  made  of  the  postcard  by  the  clerk,  or 
what  disposition  would  ordinarily  be  made  of  such  corre- 
spondence when  the  file  is  out  of  the  possession  of  the 
local  board,  because  there  was  no  evidence  given  by  the 
Government  in  such  a  situation. 

In  the  case  of  In  re  Ahramson,  196  F.  2d  261  (3rd  Cir. 
1952),  it  was  stated  that  the  draft  board  action  was  invalid 
because  the  letter  addressed  to  the  registrant  had  been 
directed  to  the  wrong  address  and  not  in  accordance  with 
the  latest  change  of  address  given  to  the  local  board  by 
the  registrant.  The  court  said: 

"In  logic,  nothing  to  the  contrary  appearing,  we 
think  this  rational  conception  of  mailing  as  including 
proper  addressing  should  be  viewed  as  pervading  the 
body  of  Selective  Service  regulations  so  that  when 
Section  623.30  employs  the  phrase  'mails  him'  it  means 
'mails  [properly  addressed  to]  him.'  Moreover,  while 
administrative  accommodation  may  dictate  that  rights 
of  registrants  normally  be  terminated  before  actual 
receipt  of  an  induction  notice,  we  think  it  only  fair, 
and  not  burdensome  on  government,  that  a  cut  off 
stated  in  terms  of  mailing  depend  upon  administrative 
accuracy  in  directing  the  communication.  If  substan- 
tial error  appears  in  the  mailing  address  the  com- 
munication should  not  be  regarded  as  mailed  to  the 
addressee,  at  least  until  the  time  of  delivery.  And  there 
was  such  error  here.  For  it  is  not  to  be  presumed  that 
a  letter  addressed  to  the  wrong  postal  area  in  the 
country's  largest  metropolis  will  proceed  in  normal 
course  of  post  to  its  intended  destination. 

"Our  conviction  that  we  have  rightly  construed  the 
regulation  in  question  is  reinforced  by  the  fact  that 
in  dealing  with  a  variety  of  legal  problems  courts 
rather  uniformly  have  reasoned  that  normal  legal  con- 
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sequences  attach  to  the  mailing  of  a  communication 
only  when  it  is  properly  addressed.  E.g.,  Eestate- 
ment,  Contracts,  §§  64-67  (1932)  (acceptance  of  an 
offer) ;  Note,  155  A.L.K  1279  (1945)  (notice  in  tax  fore- 
closure proceedings)  ;  Uniform  Negotiable  Instruments 
Act,  '§§  105,  108  (notice  of  dishonor) ;  Uniform  Com- 
mercial Code,  §  1-201   (notices  and  writings)." 

This  point  was  impliedly  raised  in  grounds  1,  2  and 
3  of  the  motion  for  judgment  of  acquittal.  In  event,  how- 
ever, the  Court  concludes  that  the  point  was  not  raised, 
then  the  Court  is  respectfully  requested  to  consider  this 
point  because  it  is  plain  error  within  the  meaning  of  Rule 
52  (b)  of  the  Eules  of  Criminal  Procedure,  as  this  Court 
said  in  Franks  v.  United  States,  216  F.  2d  266,  at  page 
270. 

It  is  respectfully  submitted  that  this  Court  should  con- 
clude that  there  is  no  valid  order  supporting  the  indictment 
because  the  order  to  report  for  induction  was  mailed  to 
the  wrong  address. 

FOUR 

Sections  1641.3  and  1642.2  of  the  Selective  Service  Regula- 
tion (32  C.F.R.  §§  1641.3;  1642.2)  are  unconstitutional  be- 
cause, as  construed  and  applied,  they  deny  appellant  due 
process  of  law,  contrary  to  the  Fifth  Amendment  to  the 
United  States  Constitution. 

This  point  combined  questions  IV  and  V  of  "Questions 
Presented  and  How  Raised,"  supra,  this  brief.  They  were 
raised  by  grounds  4,  5,  6  and  7  of  the  motion  for  judgment 
of  acquiUal.  (R.  106-107) 

Section  1641.3  of  the  Selective  Service  Regulations  pro- 
vides for  constructive  notice  of  all  orders  and  other  actions 
taken  by  the  local  board.  Section  1642.2  imposes  on  the 
registrant  a  continuing  duty  to  comply  with  any  orders 
made  by  the  local  board. 

The  undisputed  evidence  shows  that  Venus  did  not  re- 
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ceive  the  order  to  report  for  induction  and  that  he  did  not 
learn  about  it  until  April,  1956,  when  he  was  contacted 
by  the  F.B.I,  agent.  Then  he  promptly  wrote  a  letter  to  the 
local  board  inquiring  about  his  status.  This  was  followed 
up  by  another  letter  several  months  later  complaining  about 
the  failure  of  the  local  board  to  respond.  In  April,  1957, 
he  visited  the  local  board  and  was  there  told  by  the  clerk 
that  the  entire  matter  was  out  of  the  hands  of  the  local 
board  and  she  could  give  him  no  information  since  it  was 
within  the  exclusive  jurisdiction  of  the  United  States 
Attorney. 

The  first  he  knew  about  the  outstanding  order  to  report 
for  induction  was  in  April,  1956,  and  he  took  the  only  steps 
that  he  could  take,  and  which  the  P.B.I,  agent  instructed 
him  to  take,  by  writing  to  the  local  board.  When  the  local 
board  did  not  respond  he  followed  this  up  with  another 
letter,  and  finally  with  a  visit  to  the  local  board  where  he 
was  given  a  "run  around,"  by  the  clerk's  saying  it  was 
out  of  the  jurisdiction  of  the  local  board. 

The  indictment  charged  Venus  with  having  failed  to 
report  for  induction  on  November  8, 1955.  He  had  no  knowl- 
edge of  this  order  and  attempted,  unsuccessfully,  to  get 
information  from  the  local  board  as  to  what  he  should  do. 
Being  informed  merely  that  it  was  out  of  the  hands  of  the 
local  board  and  within  the  exclusive  jurisdiction  of  the 
United  States  Attorney,  he  took  no  further  action  to  report. 

Under  all  the  facts  and  circumstances  of  this  case,  Sec- 
tion 1641.3,  which  imposes  constructive  notice  upon  appel- 
lant of  the  outstanding  order  to  report  for  induction,  and 
Section  1642.2,  which  commands  him  to  comply  with  the 
outstanding  order  from  day  to  day,  of  which  he  had  no 
knowledge,  and  also  which  the  local  board  did  not  give 
him  an  opportunity  to  comply  with  by  reporting  thereafter, 
constitute  a  deprivation  of  procedural  due  process  of  law, 
contrary  to  the  Fifth  Amendment  to  the  United  States 
Constitution. 

The  Regulations,  as  construed  and  applied  to  the  facts 
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and  circumstances  of  this  case,  have  denied  Venus  of  his 
rights  guaranteed  by  the  Fifth  Amendment  to  due  process 
of  law  contrary  to  the  holding  of  the  United  States  Su- 
preme Court  in  Tot  v.  United  States,  319  U.S.  463  (1943). 
—Manleij  v.  Georgia,  279  U.S.  1  (1929) ;  Benton  v.  United 
States,  232  F.  2d  341  (D.C.  Cir.  1956) ;  McFarland  v.  Ameri- 
can Sugar  Refining  Co.,  241  U.S.  79  (1916);  Government 
of  the  Virgin  Islands  v.  Torres,  161  F.  Supp.  699  (D.C. 
V.I.  1958)  (Maris,  Circuit  Judge,  presiding). 

It  is  respectfully  submitted  that  Sections  1641.3  and 
1642.2  of  the  Selective  Service  Regulations  (32  C.F.E. 
§§  1641.3;  1642.2),  as  construed  and  applied  to  the  partic- 
ular circumstances  of  this  case,  are  unconstitutional. 

FIVE 

The  district  court  committed  reversible  error  in  charging 
the  jury  that  the  appellant  had  continuing  duty  to  report 
after  November  8,  19.5.5,  up  to  and  including  August  8,  1957, 
the  date  of  the  return  of  the  indictment,  and  that  if  the 
jury  found  that  he  did  not  so  report,  it  could  convict. 

The  district  court  charged  the  jury  that  it  could  convict 
the  appellant  if  he  knowingly  failed  to  report  for  induction 
at  all  times  after  November  8,  1955.  (R.  145)  The  district 
court  also  thereafter  charged  that,  pursuant  to  32  C.F.R. 
<^  1642.2,  there  was  a  continuing  duty  from  day  to  day  on 
the  part  of  the  appellant  to  report  for  induction.  The  jury 
was  informed  that  if  the  appellant  failed  to  report  at  any 
time  between  November  8, 1955,  and  August  8, 1957,  the  date 
of  the  indictment,  it  would  be  justified  in  finding  the  appel- 
lant guilty.  (R.  145,  146) 

The  jury  returned  a  verdict  of  guilty,  based  upon  this 
instruction.  The  instruction  of  the  trial  court  and  the  ver- 
dict of  the  jury  constitute  a  construction  and  ai^plication 
of  32  C.F.R.  "^  1642.2  to  the  particular  facts  in  this  case  so 
as  to  deny  the  appellant  of  his  rights  upon  the  trial  of 
the  case,  contrary  to  the  Fifth  Amendment  to  the  United 
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States  Constitution,  in  that  he  has  been  denied  due  process 
of  law. 

The  appellant  has  been  convicted  upon  a  failure  to  do 
something  of  which  he  had  no  notice.  The  jury  has  been 
permitted  to  convict  him  upon  speculation  and  no  evidence 
of  guilt  by  knowingly  refusing  to  report  for  induction. 

Appellant  wrote  inquiring  about  his  status  and  visited 
the  local  board  and  orally  requested  to  be  informed  as  to 
what  he  should  do.  The  representative  of  the  local  board 
informed  him  that  the  matter  was  out  of  the  hands  of  the 
local  board  and  there  was  nothing  to  tell  him. — Totv.  United 
States,  319  U.S.  463  (1943);  Heikkinen  v.  United  States, 
355  U.  S.  273,  78  S.  Ct.  299,  302,  303 ;  Graves  v.  United 
States,  252  F.  2d  878,  882-883  (9th  Cir.  1958). 

In  the  face  of  this  evidence  and  as  a  result  of  the  court's 
charge — which  was  clearly  erroneous — appellant  was  found 
guilty  in  violation  of  his  rights  to  due  process  of  law.  The 
court's  charge  was  erroneous  and  requires  a  reversal  of 
the  judgment  of  conviction. 

It  is  respectfully  submitted  that  this  Court  should  con- 
clude that  the  trial  court  committed  reversible  error  in 
charging  the  jury  that  appellant  had  a  continuing  duty  to 
report  after  November  8,  1955,  up  to  and  including  the 
date  of  the  indictment. 

SIX 

The  district  court  committed  reversible  error  in  failing 
to  give  defendant's  requested  instructions  numbers  12,  13, 
14,  15  and  21,  requiring  the  jury  to  find  that  there  was  an 
actual  performance  of  public  duty  to  deposit  the  envelope, 
containing  the  order,  in  the  United  States  mails  before  it 
could  be  presumed  that  (1)  the  local  board  received  appel- 
lant's card  and  (2)  the  appellant  received  the  order  to 
report  for  induction. 

The  testimony  of  appellant  and  his  supporting  witness 
establishes  that  the  appellant  mailed  to  the  loeal  board  a 
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postcard  notifying  it  of  the  change  of  address  in  February, 
1955.  At  that  time  the  cover  sheet  (draft  file)  of  the  appel- 
lant was  out  of  the  hands  of  the  local  board.  It  has  been 
heretofore  submitted  that  under  all  the  circumstances  the 
Court  should  hold  as  a  matter  of  law  and  of  fact  that  the 
local  board  received  the  postcard  and  that  it  was  charged 
with  notice  of  the  correct  address  of  the  appellant.  It  has 
been  also  heretofore  argued  that  the  Court  should  hold  as  a 
matter  of  law  that  the  local  board  mailed  the  order  to  re- 
port to  induction  to  the  wrong  address,  because  of  being 
charged  with  a  receipt  of  the  notification  of  the  change  of 
address. 

In  the  event,  however,  that  the  Court  does  not  hold 
that  the  local  board  is  so  charged  with  notice  as  a  matter 
of  law,  then  it  is  here  submitted  that  the  question  of  whether 
the  local  board  had  actual  notice  of  the  change  of  address 
was  an  issue  of  fact.  It  was  a  theory  of  defense  that  should 
have  been  submitted  to  the  jury  by  the  trial  court.  In  de- 
fendant's requested  instruction  number  12,  the  district  court 
was  asked  to  charge  that  there  arises  a  presumption  of 
fact  that  an  addressee  of  a  letter  has  received  it  if  it  has 
been  proved  to  have  been  properly  addressed,  and  when  it 
appears  that  the  person  to  whom  it  was  sent  "resided  at  the 
place  to  which  it  was  mailed."  (R.  10) 

The  exception  to  the  charge  of  the  court  in  refusing  to 
give  this  instruction  was  that  under  the  facts  of  the  case 
his  communication  had  been  mailed  and  that  it  was  up  to 
the  jury  to  say  whether  or  not  the  notice  was  received  by 
the  local  board.  (R.  152).  It  was  the  responsibility  of  the 
trial  court,  therefore,  to  submit  to  the  jury  whether  the 
local  board  had  notice  of  the  change  of  address.  This  issue 
of  fact  and  defensive  theory  was  not  submitted  to  the  jury 
as  requested  by  the  appellant. 

It  was  a  question  of  fact  for  the  determination  of  the 
jury  as  to  whether  the  clerk  or  some  other  employe  of  the 
local  board  actually  deposited  the  envelope  containing  the 
order  in  the  United  States  mails. 


40 

The  credibility  of  the  clerk,  as  prosecuting  witness,  was 
involved.  There  was  a  question  of  fact  to  be  determined  by 
the  jury  on  this  issue  as  to  whether  there  was  a  regularity 
of  the  administrative  proceedings  followed  in  the  handling 
of  the  order,  the  envelope  and  the  mailing  of  them. 

Defendant's  requested  instruction  number  12  was  up- 
on a  subject  matter  not  covered  in  the  court's  charge. 
The  court  was  requested  to  put  to  the  jury  that  it  must 
first  find  that  the  card  mailed  by  the  appellant  was  properly 
addressed  and  that  the  addressee  actually  resided  at  the 
place  addressed  before  there  could  be  presumption  of  de- 
livery. The  proof  showed  that  the  local  board,  the  addressee, 
still  had  the  same  address.  It  was  for  the  jury  to  say  if  the 
board  actually  received  the  card.  Exception  was  taken  to 
the  court's  failure  to  give  this  instruction.  (R.  10,  152) 

Defendant's  requested  instruction  number  13  was  upon 
a  subject  matter  not  covered  in  the  court's  charge.  It  re- 
quested the  court  to  charge  the  jury  that  it  must  first  find 
that  the  public  officer  involved  actually  performed  the  duty 
imposed  by  law  in  the  handling  of  the  mail  before  it  could 
be  presumed  that  the  order  was  received  by  appellant.  Ex- 
ception was  taken  to  the  court's  failure  to  give  this  instruc- 
tion. (R.  11,  152) 

Defendant's  requested  instruction  number  14  was  upon 
a  subject  matter  not  covered  in  the  court's  charge.  It  re- 
quested the  court  to  charge  the  jury  that  there  must  be 
proof  of  the  actual  mailing  of  the  envelope  containing  the 
order  before  there  is  a  presumption  of  receipt  of  the  mail 
by  appellant.  Exception  was  taken  to  the  court's  failure  to 
give  this  instruction,  (it.  11,  152) 

The  defendant's  requested  instruction  number  15  was 
upon  a  subject  matter  not  covered  in  the  court's  charge.  It 
requested  the  court  to  charge  the  jury  that  there  must  be 
proof  of  actual  depositing  in  the  United  States  mails  before 
a  presumption  of  receipt  arises.  Exception  was  taken  to  the 
r'ourt's  failure  to  give  this  instruction.  (R.  11,  152) 

The  defendant's  requested  instruction  number  21  was 
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upon  a  subject  matter  not  covered  in  the  court's  charge.  It 
requested  the  court  to  charge  the  jury  that  if  the  order  was 
not  mailed  to  the  last  known  address  of  appellant,  he  should 
be  acquitted.  Exception  was  taken  to  the  court's  failure  to 
give  this  instruction.  (R.  13,  154) 

As  has  been  heretofore  pointed  out,  it  has  been  held  that 
there  must  be  actual  proof  of  mailing  before  any  presump- 
tion of  receipt  arises  as  a  basis  for  a  jury  to  find  that  the 
order  was  actually  received. — See  Rosenthal  v.  Walker,  111 
U.S.  185,  193  (1884);  Henderson  v.  Carhondale  Coal  and 
Coke  Co.,  140  U.S.  25,  37  (1891) ;  Schutz  v.  Jordan,  141  U.S. 
213,  220  (1891) ;  Crude  Oil  Corporation  v.  Comm'r  of  In- 
ternal Revenue,  161  F.  2d  809,  810  (10th  Cir.  1947) ;  Central 
Paper  Co.  v.  Comm'r  of  Internal  Revenue,  199  F.  2d  902, 
904-905  (1952) ;  Arkansas  Motor  Coaches  v.  Comm'r  of  In- 
ternal Revenue,  198  F.  2d  189,  191  (1952). 

It  was  a  question  for  the  jury  to  determine  as  to  whether 
the  card  advising  of  a  change  of  address  or  the  order  was 
actually  mailed.  But  nowhere  in  the  court's  charge  is  this 
subject  covered.  Yet  there  was  an  issue  for  the  jury  to  de- 
cide as  to  whether  (1)  the  local  board  mailed  the  order  to 
the  wrong  address,  or  (2)  the  appellant  ever  at  any  time 
actually  received  or  had  any  knowledge  of  the  existence  of 
the  order  to  report  for  induction. 

It  is  true  that  the  court  charged  that  it  was  necessary 
to  find  that  the  appellant  "knowingly  failed"  to  report  for 
induction.  (R.  145)  But  he  went  on  to  add  that  knowledge 
could  be  proved  by  "circumstantial  evidence".  (R.  145)  No- 
where thereafter  was  the  appellant's  theory  of  the  case 
submitted  to  the  jury. 

The  charge  of  the  court  was  definitely  one-sided  and 
biased  in  favor  of  the  Government  except  for  the  formal 
parts  of  the  charge  about  reasonable  doubt,  burden  of  proof, 
and  similar  stock  instructions.  The  entire  charge  of  the 
court  to  the  jury  on  the  material  facts  of  the  case  consisted 
only  of  the  Government's  requested  instructions  numbers 
1,  2,  3,  4,  5  and  7.  No  other  theory  was  submitted  to  the 


42 

jury.  Compare  the  court's  charge  (R.  141-148)  with  the 
Government's  requested  instructions.  (R.  5-9)  It  will  be 
observed  that  the  only  issues  submitted  to  the  jury  were 
those  covered  in  the  Government's  instructions. 

At  no  point  in  the  court's  charge  did  he  submit  to  the 
jury  any  of  the  issues  requested  by  the  appellant.  Compare 
the  court's  charge  (R.  134-149)  with  the  requested  instruc- 
tions of  the  appellant.  (R.  10-14)  Note  also  that  the  appel- 
lant took  exceptions  to  the  charge  of  the  court  in  failing 
to  give  such  requested  instructions.  (R.  148-155) 

SEVEN 

The  district  court  committed  reversible  error  in  failing 
to  give  defendant's  requested  instructions  numbers  18,  19, 
23  and  25,  which  called  upon  the  court  to  submit  to  the  jury 
the  issue  about  whether  the  appellant  had  a  continuing 
duty  to  report. 

Defendant's  requested  instruction  number  18  was  upon 
a  subject  matter  inadequately  covered  in  the  court's  charge. 
It  requested  the  court  to  charge  the  jury  that  if  it  should 
find  that  Venus  had  not  been  given  due  notice  to  report  for 
induction,  then  the  jury  would  be  bound  to  find  that  there 
was  no  continuing  duty.  Exception  was  taken  to  the  court's 
failure  to  give  this  instruction.  (R.  12,  153) 

Defendant's  requested  instruction  number  19  was  upon 
a  subject  matter  inadequately  covered  in  the  court's  charge. 
It  requested  the  court  to  charge  the  jury  that  since  the  in- 
dictment charged  the  appellant  with  failure  to  report  on 
November  8,  1955,  any  evidence  concerning  his  failure  to 
report  after  that  date  must  be  disregarded  by  the  jury.  Ex- 
ception was  taken  to  the  court's  failure  to  give  this  instruc- 
tion. (R.  12,  153) 

Defendant's  requested  instruction  number  23  was  upon 
a  subject  matter  inadequately  covered  in  the  court's  charge. 
It  requested  the  court  to  charge  the  jury  that  there  was  no 
continuing  duty  to  report  if  the  jury  found  that  he  never 
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received  the  order  to  report,  especially  since  the  indictment 
did  not  charge  appellant  with  a  continuing  duty  to  report. 
Exception  was  taken  to  the  court's  failure  to  give  this  in- 
struction. (R.  13-14, 154) 

Defendant's  requested  instruction  number  25  was  upon 
a  subject  matter  inadequately  covered  in  the  court's  charge. 
It  requested  the  court  to  charge  the  jury  that  if  it  found 
that  the  board,  through  its  agents  or  employees,  informed 
appellant  (when  he  contacted  the  board  on  learning  he  was 
reported  as  a  delinquent)  that  there  was  nothing  the  board 
could  do  because  the  matter  was  up  to  the  United  States 
Attorney,  that  the  jury  should  find  that  the  Government 
had  waived  its  rights  in  requiring  appellant  to  make  any 
further  report.  (R.  14,  154-155) 

It  was  a  question  of  fact  for  the  jury  to  determine  as 
to  whether  the  appellant  actually  knowingly  refused  to  com- 
ply with  the  continuing  duty  of  reporting  for  induction. 
He  gave  testimony  about  his  going  to  the  local  board  and 
inquiring  about  what  he  should  do.  The  clerk  herself  testi- 
fied that  she  was  unable  to  tell  him  what  to  do.  She  said  she 
informed  him  that  the  matter  was  out  of  the  jurisdiction 
of  the  local  board  and  in  the  hands  of  the  United  States 
Attorney.  This  testimony  was  not  contradicted  by  the  clerk. 

The  very  fact  that  the  clerk  did  not  take  the  stand  to 
deny  this  testimony  must  be  accepted  by  this  Court  as  true. 
The  very  least  to  be  said  is  that  it  was  a  question  for  the 
jury  to  determine  whether  or  not  this  was  true.  That  being 
the  case  issues  relating  to  whether  or  not  the  appellant 
knowingly  violated  this  continuing  duty  should  have  been 
submitted  to  the  jury.  This  was  not  done  by  the  trial  court. 

It  has  heretofore  been  pointed  out  in  the  previous  point 
that  the  charge  of  the  court  was  entirely  one-sided,  ex  parte 
for  the  Government.  It  submitted  none  of  the  issues  of  fact 
appearing  in  the  defendant's  requested  instructions  to  the 
jury.  The  failure  and  refusal  of  the  court  to  give  the  re- 
quested instructions  constitutes  reversible  error. 

The  court  touched  upon  the  matter  of  continuing  duty 
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of  the  appellant  in  his  charge  to  the  jury.  (R.  145, 146)  This 
charge  was  identical  to  the  Government's  requested  instruc- 
tions numbers  4  and  7.  The  court  did  not  cover  any  of  the 
appellant's  issues  as  to  the  continuing  duty.  The  appellant's 
views  as  to  the  lack  of  continuing  duty  were  not  submitted 
to  the  jury.  The  one-sided  ex  parte  governmental  charge 
by  the  trial  court  to  the  jury  was  prejudicial  and  did  not 
fairly  and  judicially  submit  to  the  jury  the  vital  issues  as 
to  whether  appellant  knowingly  and  willfully  refused  to 
comply  with  the  alleged  continuing  duty  on  his  part  to  re- 
13ort  for  induction  after  November  8,  1955,  and  up  to  the 
date  of  the  return  of  the  indictment,  if  such  dates  are  legally 
material  dates  under  the  indictment. — See  Graves  v. 
United  States,  252  F.  2d  878  (9th  Cir.  1958). 

EIGHT 

The  district  court  committed  reversible  error  in  refusing 
to  give  defendant's  requested  instruction  number  20,  which 
called  upon  the  court  to  submit  to  the  jury  that  the  Intent 
of  appellant  to  refuse  to  submit  to  induction — as  distin- 
guished from  refusal  to  report  for  induction — was  irrelevant 
and  immaterial. 

I 
Defendant's  requested  instruction  number  20  asked  the 
court  to  charge  the  jury  that  the  appellant  was  charged  in 
the  indictment  with  a  failure  to  report  for  induction  and 
his  intent  to  refuse  to  submit  to  induction  in  event  he  re- 
ported could  not  be  considered  by  the  jury  in  determining 
whether  he  had  criminal  intent  in  not  reporting  for  induc- 
tion. 

There  was  evidence  that  was  developed  at  the  trial  by 
the  Government  that  appellant,  even  if  he  would  have  re- 
ported, would  not  have  submitted  to  induction.  This  evi- 
dence was  undoubtedly  prejudicial.  Without  some  instruc- 
tion from  the  court  to  guide  the  jury  it  may  have  greatly 
harmed  him  before  the  jury  on  the  issue  of  knowingly  re- 
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fusing  to  report  for  induction,  the  only  charge  in  the  indict- 
ment. 

Appellant  was  charged  with  failure  to  report  for  induc- 
tion. The  jury  undoubtedly  took  a  cavalier  attitude  toward 
the  defense  of  the  case  of  not  knowingly  refusing  to  report 
for  induction.  The  jury  probably  considered  that  it  was  use- 
less to  acquit  on  a  charge  of  failure  to  report,  when  the 
appellant  would  have  to  be  re-indicted  for  refusal  to  submit 
to  induction.  In  other  words,  if  he  would  later  on  be  guilty 
of  another  offense,  he  may  as  well  be  convicted  for  this 
charge  of  which  he  was  not  guilty. 

In  such  a  critical  situation,  as  was  developed  in  the  evi- 
dence, it  was  the  responsibility  of  the  district  court  to  give 
the  appellant's  theory  on  his  intent  not  to  submit  to  induc- 
tion as  being  no  evidence  of  an  intent  not  to  report  for 
induction.  The  Court  should  bear  in  mind  that  previously 
appellant  had  reported  and  refused  to  submit.  He  was  en- 
titled to  have  the  jury  consider  the  case  on  the  basis  of  the 
charge,  to-wit,  failure  to  report  for  induction  and  not  con- 
vict him  because  he  had  intended  not  to  submit  if  he  had 
reported.  This  refusal  of  the  district  court  constituted  re- 
versible error. 

The  appellant  was  entitled  to  have  his  affirmative  de- 
fenses considered  by  the  jury.  The  trial  court  did  not  give 
the  jury  any  opportunity  to  consider  anything  except  the 
Government's  theory  of  the  case. 

CONCLUSION 

It  is  submitted  that  for  the  reasons  above  stated,  this 
Court  ought  to  reverse  and  remand  the  case  to  the  trial 
court  with  instructions  to  grant  the  motion  for  judgment 
of  acquittal  and  to  render  and  enter  a  judgment  of  acquittal 
as  prayed  for  in  the  motion;  or,  in  the  alternative,  this 
Court  ought  to  reverse  and  remand  the  case  to  the  trial 
court  for  a  new  trial  because  of  the  errors  committed  by 
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the  trial  court  (1)  in  the  charge  to  the  jury  and  (2)  in  re- 
fusing to  give  the  defendant's  requested  instructions  upon 
the  appellant's  theory  of  the  case,  which  was  never  put  to 
the  jury. 

Respectfully, 

Hayden  C.  Covington 
124  Columbia  Heights 
Brooklyn  1,  New  York 

Kenneth  A.  Barwick 
79181  Broadway 
Lemon  Grove,  California 

Counsel  for  Appellant 
July,  1958. 
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No.  15953. 
IN  THE 


United  States  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


Carlin  Constantine  Venus, 

Appellant, 


vs. 
United  States  of  America, 


Appellee. 


APPELLEE'S  BRIEF. 


Statement  of  Jurisdiction. 

Appellant  was  found  guilty  on  November  15,  1957, 
after  trial  by  jury  in  the  United  States  District  Court  for 
the  Southern  District  of  California,  Southern  Division,  of 
knowingly  failing  to  report  for  induction  into  the  armed 
forces  of  the  United  States  in  violation  of  Section  462(a), 
Title  50  Appendix,  United  States  Code.  [Tr.  3-4,  164.]' 
Sentence  was  imposed  on  December  2,  1957.  [Tr.  20- 
21.]  The  District  Court  had  jurisdiction  under  Section 
3231,  Title  18,  United  States  Code.  Appellant  filed  notice 
of  appeal  on  December  6,  1957,  in  the  manner  required  by 
law.  [Tr.  21-22.]  This  Court  has  jurisdiction  under 
Section  1291,  Title  28,  United  States  Code,  and  Rules  Z7 
and  39  of  the  Federal  Rules  of  Criminal  Procedure. 


^Tr.  refers  to  the  Transcript  of  Record;   SSF  refers  to  appel- 
lant's Selective  Service  File,  Government  Exhibit  1. 
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Statement  of  the  Case. 

September  15,  1948.  Appellant  registered  with  Local 
Board  No.  140  in  San  Dieg-o  County  giving  184  National 
Avenue,  Chula  Vista,  California,  as  his  mailing  address. 
[SSF  1-2.]" 

May  16,  1949.  Appellant  filed  a  Classification  Ques- 
tionnaire, SSS  Form  100,  with  the  Local  Board  stating 
that  he  was  not  a  minister  and  indicating  that  he  was  not 
a  conscientious  objector.     [SSF  4-10.] 

July  11,  1950.     Classified  1-A.     [SSF  11.] 

July  14,  1950.  Notice  of  Classification,  Form  110, 
mailed  to  appellant  at  184  National  Avenue,  Chula  Vista, 
California.  Returned  to  Local  Board  marked  "Not  at 
this  address."     [SSF  11,  18-19.] 

May  24,  1950.  Appellant  married  Joan  Marilyn  Nor- 
lander.     [SSF  17.] 

October  27.  1950.     Classified  III-A.     [SSF  11.] 

November  7,  1951.     Reclassified  1-A.     [SSF  11.] 

November  13,  1951.  Local  Board  received  postcard 
from  appellant  saying:  "I  received  my  1-A  classification 
November  8,  1951,  Friday.  Would  you  please  send  me  a 
conscientious  objector  form  as  soon  as  possible."  This 
was  the  first  indication  that  appellant  might  claim  to  be 
a  conscientious  objector.  [SSF  22-23.]  November  13, 
1951.  Appellant  again  wrote  to  Local  Board,  saying: 
"Due  to  training  (Bible)  and  belief  I  would  appreciate 
having  you  give  me  form  150."     [SSF  14.] 


^SSF  page  references  1-13,  inclusive,  and  22-23  refer  to  the  pen- 
ciled circled  numbers ;  other  page  references  are  to  underlined 
penciled  numbers. 


i: 


— 3— 

November  19,  1951.  Appellant  filed  Special  Form  for 
Conscientious  Objector,  Form  No.  150,  with  Local  Board. 
[SSF  30-47.] 

December  17,  1951.  Revised  Special  Form  for  Con- 
scientious Objector  filed.      [SSF  52-57.] 

January  9,  1952.  Classified  1-A-O,  available  for  non- 
combatant  military  service.     [SSF  11.] 

February  11,  1952.  Appellant  appeared  before  Local 
Board.     [SSF  63-64.] 

February  27,  1952.  Classified  II-A,  occupational  de- 
ferment.    [SSF  11.] 

September  24,  1952.     Reclassified  1-A.     [SSF  11.] 

October  15,  1952.    Reclassified  II-A.     [SSF  11.] 

January  7,   1953.     Reclassified   1-A  again.    [SSF   11.] 

January  19,  1953.  Appellant  filed  notice  of  appeal 
from  1-A  classification.     [SSF  76.] 

January  23,  1953.  Local  Board  forwarded  Selective 
Service  File  to  Appeal  Board.     [SSF  13.] 

February  19,  1953.  Appeal  Board  sent  file  to  Depart- 
ment of  Justice  for  an  advisory  opinion.     [SSF  80.] 

September  18,  1953.  Appeal  Board  sent  Local  Board  a 
form  on  which  to  report  registrant's  last  change  of  ad- 
dress.    [SSF  81.] 

September  21,  1953.  Local  Board  sent  form  to  Appeal 
Board,  stating  that  appellant  had  changed  his  address 
to  650  11th  St.,  San  Diego,  CaHfornia.     [SSF  81.] 

September  23.  1953.  Appeal  Board  notified  Depart- 
ment of  Justice  of  appellant's  new  address.      [SSF  82.] 

March  23,  1954.  Department  of  Justice  recommended 
to  the  Appeal  Board  that  appellant's  conscientious  objector 
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claim  not  be  sustained.  The  recommendation  was  based, 
in  part,  on  fact  that  appellant  "admitted  that  he  swore  to 
a  complaint  for  incompatibility  for  a  divorce  action 
against  his  wife,  which  was  false."     [SSF  83-85.] 

April  9,  1954.  Appeal  Board  classified  appellant  1-A. 
[SSF  90.] 

April  13,  1954.  Appeal  Board  returned  file  to  Local 
Board.     [SSF  13.] 

May  4,  1954.  Local  Board  ordered  appellant  to  report 
for  induction  on  May  19,  1954.     [SSF  89.] 

May  20,  1954.  Appellant  reported  but  refused  to  be 
inducted.     [SSF  13,  91-92,  94-95.] 

May  26,  1954.  Local  Board  ordered  appellant  to  ap- 
pear for  an  interview  on  June  3,  1954.     [SSF  93.] 

June  3,  1954.     Appellant   appeared.      [SSF   96-97.] 

June  7,  1954.  Appellant  wrote  to  the  Local  Board  by 
registered  letter,  saying:  "At  this  time  I  wish  to  inform 
you  of  my  departure  from  San  Diego  to  Modesto,  Calif, 
because  of  secular  employment.  The  Federal  Bureau  of 
Investigation  I  have  notified,  when  in  Los  Angeles  after 
induction  procedures.  My  new  address  is  (Same  Em- 
ployer) 1431  10th  St.,  Modesto,  Calif.,  but  can  be  reached 
within  one  or  two  days  at  my  San  Diego  address."  [SSF 
147-148.] 

June  18.  1954.  Local  Board  sent  appellant's  Selective 
Service  File  to  State  Director.     [SSF  13,  149.] 

August  9,  1954.  State  Director  told  Local  Board  that 
National  Director  had  decided  that  appellant  should  be 
prosecuted.     [SSF  150.] 

August  11,  1954.  Selective  Service  File  returned  to 
Local  Board  by  State  Director.     [SSF  13.] 
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August  27,  1954.  Local  Board  reported  to  the  United 
States  Attorney  that  appellant  was  delinquent  for  refus- 
ing induction.     [SSF  151.] 

September  9,  1954.  Local  Board  sent  appellant's  Selec- 
tive Service  File  to  State  Director  for  photostating.  [SSF 
13,  154.] 

September  20,  1954.  State  Director  returned  Selec- 
tive Service  File  to  Local  Board.     [SSF  13.] 

November  2,  1954.  Local  Board  sent  Selective  Service 
File  to  Headquarters,  Southern  Area,  Selective  Service 
System  in  Los  Angeles.     [SSF  157.] 

November  26,  1954.  Headquarters,  Southern  Area, 
forwarded  Selective  Service  File  to  State  Director  in 
Sacramento.     [SSF  162.] 

January  4,  1955.  State  Director  returned  Selective 
Service  File  to  Headquarters,  Southern  Area.  [SSF 
164.] 

July  11,  1955.  Headquarters,  Southern  Area,  returned 
Selective  Service  File  to  Local  Board.     [SSF  13,  168.] 

August  4,  1955.  United  States  Attorney  advised 
Local  Board  that  indictment  against  appellant  had  been 
dismissed  because  of  the  recent  decision  of  the  Supreme 
Court  in  Gonzales  v.  United  States,  348  U.  S.  407.  [SSF 
170.] 

October  28,  1955.  Local  Board  again  ordered  appel- 
lant to  report  for  induction,  this  time  on  November  8, 
1955;  Order  sent  to  appellant's  last  known  address,  1431 
10th  St.,  Modesto,  Calif.     [SSF  172.] 

November  8,  1955.  Appellant  failed  to  report.  [SSF 
13,  176.] 

January  3,  1956.  Local  Board  reported  appellant  to 
United  States  Attorney  as  delinquent  for  failure  to  report 
for  induction.     [SSF  13,  176.] 


I. 

The  Appellate  Court  Should  View  the  Evidence  Most 
Favorably  to  the  Government. 

An  Appellate  Court  should  not  weigh  the  evidence  or 
pass  on  the  credibility  of  witnesses.  Therefore,  a  convic- 
tion should  be  sustained  if  there  is  substantial  evidence, 
taking  the  view  most  favorable  to  the  Government,  to 
support  it. 

United  States  v.  Glasser,  315  U.  S.  60,  80  (1942) ; 

Dean  v.   United  States,  246  F.  2d   335,   2>2>6-ZZ7 
(8th  Cir.,  1957) ; 

United  States  v.  Brown,  236  F.  2d  403,  405  (2d 
Cir.,  1956); 

Arena  v.  United  States,  226  F.  2d  227,  229  (9th 
Cir.,  1955),  cert.  den.  350  U.  S.  954  (1956); 

Schino  V.   United  States,  209  F.  2d  67,  72    (9th 
Cir.,  1953),  cert.  den.  347  U.  S.  937  (1954); 

Woodward  Laboratories  v.  United  States,  198  F. 
2d  995,  998  (9th  Cir.,  1952) ; 

O'Leary  v.  United  States,  160  F.  2d  333  (9th  Cir., 
1947). 

Despite  this  well-established  rule,  appellant  sets  forth 
the  evidence  and  the  inferences  which  might  reasonably 
be  drawn  therefrom  most  unfavorably  to  the  government 
and  proceeds  on  the  theory  that  the  jury  believed  appel- 
lant's testimony  and  that  of  his  witnesses.  The  error  in 
this  reasoning  is  set  forth  in  Dean  v.  United  States,  supra, 
as  follows: 

"The  jury  having  returned  verdicts  of  guilty,  we 
must  assume  that  all  conflicts  in  the  evidence  were 
resolved  in  favor  of  the  government  and,  as  we  have 
often  said,  the  prevailing  party  is  entitled  to  the  bene- 
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fit  of  all  such  favorable  inferences  as  may  reasonably 
be  drawn  from  the  facts  proven  and  if,  when  so  con- 
sidered, reasonable  minds  might  reach  dififerent  con- 
clusions the  issue  is  one  of  fact  to  be  submitted  to 
the  jury  and  not  one  of  law  to  be  determined  by  the 
court." 

Appellant  attempts  to  get  around  this  principle  by  be- 
ginning the  first  three  points  of  his  argument  with  a 
statement  of  what  the  "undisputed  evidence"  shows.  The 
Government  contends  (1)  that  the  evidence  was  not  un- 
disputed, (2)  that  the  Government's  evidence  on  each 
point  was  substantial  and  (3)  that,  under  the  principle 
set  forth  above,  the  conviction  must  be  sustained. 

II. 
Substantial    Government    Evidence    Shows    That    the 
Local  Board  Mailed  the  Order  to  Report  for  In- 
duction and  That  the  Defendant  Received  It. 

Appellant  states  that  "the  undisputed  evidence  shows 
that  the  order  to  report  for  induction  was  not  actually 
deposited  in  the  mails."     (Appellant's  Br.  p.  29.) 

This  statement  should  be  compared  with  the  testimony 
of  Mrs.  Haisch,  the  clerk  of  appellant's  local  board,  to 
the  effect  that  she  prepared  the  original  order;  that  a 
board  member  signed  it;  that  she  placed  the  order  in  an 
envelope  bearing  appellant's  last  known  address,  1431  10th 
Street,  Modesto,  California;  that  she  put  the  envelope  in 
an  office  mail  box;  that  it  was  the  custom  of  the  local 
board  for  one  of  the  clerks  to  deposit  the  mail  from  the 
office  mail  box  in  a  post  office  mail  box  at  the  end  of  each 
day;  that  the  envelope  had  the  words  "Selective  Service 
System  Official  Business"  printed  on  the  top;  that  the 
envelope  had  the  return  address  of  the  local  board  stamped 


on  it;  and  that  the  order  was  never  returned  to  the  local 
board.     [Tr.  29-37,  39-41.] 

This  evidence  and  the  inferences  which  might  reason- 
ably be  drawn  from  it  show  that  the  order  was  mailed 
and  that  the  defendant  received  it.  As  stated  in  Section 
95  of  Wigmore  on  Evidence   (3rd  Ed.)  : 

"The  fixed  methods  and  systematic  operation  of  the 
Government' s  postal  service  have  long  been  conceded 
to  be  evidence  of  the  due  delivery  to  the  addressee  of 
mail  matter  placed  for  that  purpose  in  the  custody  of 
the  authorities.  .  .  .  The  habit  of  a  commercial 
house,  maintaining  systematically  a  mailing  system  or 
other  transmission  system  is  equally  relevant.  .  .  . 
The  same  application  of  the  principle  would  admit 
any  person's  usual  course  of  business  practice  to  evi- 
dence any  act  of  delivery  or  transmission,  such  as  the 
sending  of  a  notice,  or  the  placing  of  letters  in  the 
mailbox;  the  only  differences  are,  first,  that  the  fact 
of  the  government  system  will  be  judicially  noticed 
without  further  evidence  .  .  .  and  secondly,  that 
the  course  of  business  of  an  individual  may  under 
the  circumstances  not  appear  sufficiently  fixed  to  be 
of  probative  value.  A  consequence  of  the  combina- 
tion of  these  two  applications  is  that,  upon  proper 
evidence  of  the  habit  of  an  individual  commercial 
house  as  to  the  addressing  and  mailing,  the  mere 
execution  of  a  letter  in  the  usual  course  of  business 
may  be  evidence  of  its  subsequent  receipt  by  the 
addressee." 

That  this  is  true  in  a  criminal  case  is  shown  in  United 
States  ex  rel.  Helmecke  v.  Rice,  281  Fed.  326  (S.  D.  Tex., 
1922).  Helmecke  was  convicted  of  desertion  by  a  court 
martial  after  having  been  lawfully  inducted  into  the  mili- 
tary service.     He  brought  a  writ  of  habeas  corpus  on 


the  grounds  that  he  had  never  been  inducted  and  there- 
fore the  mihtary  court  did  not  have  jurisdiction.  The 
Supplementary  Rules  and  Regulations  in  effect  when 
Helmecke  was  inducted  provided  that  the  Adjutant  Gen- 
eral should  mail  a  notice  to  prospective  inductees  inform- 
ing them  that  they  had  been  selected  for  military  service 
and  ordering  them  to  report  to  the  Adjutant  General  on 
a  date  specified.  The  Rules  and  Regulations  further 
provided  that;  "From  the  date  so  specified,  each  man  to 
whom  such  notice  shall  have  been  mailed  shall  be  in  the 
military  service  of  the  United  States." 

The  only  evidence  of  maiHng  in  the  Helmecke  case  was 
testimony  on  the  custom  in  the  Adjutant  General's  office. 
Yet,   the   Court   held   that   the   military   had  jurisdiction. 

Said  the  Court: 

'The  better  rule,  and  that  which  seems  to  be  estab- 
lished by  the  weight  of  authority,  is  that  in  the  ab- 
sence of  direct  evidence  there  must  be  proof  of  an 
invariable  custom  or  usage  in  an  office  of  deposit- 
ing mail  in  a  certain  receptacle,  that  the  letter  in 
question  was  deposited  in  such  receptacle,  and  in  ad- 
dition there  must  be  testimony  of  the  employee,  whose 
duty  it  was  to  deposit  the  mail  in  the  post  office, 
that  he  either  actually  deposited  that  mail  in  the 
post  office,  or  that  it  was  his  invariable  custom  to 
deposit  every  letter  left  in  the  usual  receptacle,  and 
that  he  never  failed  in  carrying  out  that  custom. 
The  law  in  the  case  is  well  stated  in  Wm.  Gardam 
&  Son  V.  Batterson,  198  N.  Y.  175,  91  N.  E.  371, 
139  Am.  St.  Rep.  806,  reported  and  annotated  in 
19  Ann.  Cas.  651,  while  perhaps  the  best  considered 
cases  on  the  subject  are  the  opinions  of  Judge  John- 
son, of  the  Kansas  City  Court  of  Appeals  of  the 
state  of  Missouri,  in  Goucher  v.   Carthage  Novelty 


—10- 

Co.,  116  Mo.  App.  99,  91  S.  W.  447,  and  Sills  v. 
Burge,  141  Mo.  App.  148,  124  S.  W.  606. 

"There  is  no  doubt  that,  except  for  the  fact  that 
there  is  no  direct  evidence  that  this  particular  letter 
to  Helmecke  was  prepared  and  placed  in  an  envelope 
for  maiHng,  correctly  addressed,  the  testimony  in  this 
case  measures  not  only  fully,  but  exactly,  up  to  the 
requirements  of  all  the  adjudged  cases.  Here  is 
proof  in  the  most  meticulous  and  satisfactory  way 
of  an  invariable  custom  or  usage  in  an  office  of  de- 
positing mail  in  a  certain  receptacle,  and  in  an  equally 
accurate  and  meticulous  way  that  all  mail  deposited 
in  that  receptacle  was  by  the  employee  whose  duty 
it  was  to  deposit  it  in  the  post  office,  so  deposited. 

"Can  it  be  said  that  the  evidence  is  wanting  in 
proof  of  the  other  requisite,  that  the  letter  in  ques- 
tion was  deposited  for  mailing  in  the  receptacle?  On 
this  point  I  think  there  can  be  little  doubt.  The  ex- 
istence of  a  carbon  requires  the  existence  of  the 
original,  and  proof  that  a  carbon  existed  requires  the 
inference  that  an  original  also  existed.  It  is  there- 
fore indisputably  true  that  there  was  made  an  origi- 
nal and  a  carbon  of  the  Helmecke  notice,  just  as  in 
other  cases. 

"It  is  true  there  is  no  proof  that  the  original  was 
signed  or  mailed,  but  there  is  direct  proof  that  the 
carbon  was  placed  in  the  delinquent's  file,  and  there 
kept,  as  was  the  invariable  custom  with  reference  to 
mailing  delinquent  notices,  and  there  is  proof  that 
the  original  was  never  separated  from  the  carbon 
until  it  was  placed  in  the  envelope  for  mailing.  Can 
it  be  that  such  circumstances  as  these  are  insufficient 
to  establish  the  ultimate  fact  that  the  original  was 
prepared  and  placed  in  the  letter  for  mailing?  I 
think  not. 
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"In  22  Corpus  Juris,  p.  99,  it  is  said: 
"  'In  order  to  support  a  presumption  of  the  re- 
ceipt of  a  letter,  there  must  be  satisfactory  proof 
that  it  was  duly  mailed  although  such  proof  need 
not  consist  of  direct  and  positive  testimony  of  the 
ultimate  fact  of  mailing.' 

"In  10  Ruling  Case  Law,  §196,  it  is  said: 
"  'Generally  speaking,  issues  may  be  established  in 
both  civil  and  criminal  cases  by  circumstantial  evi- 
dence' 

— and  that  conviction  for  the  greatest  crimes  and 
matters  of  the  gravest  importance  may  rest  alone 
on  circumstantial  evidence  is  too  well  known  to  re- 
quire the  citation  of  authorities." 

Appellant  attempts  to  distinguish  the  Helmecke  case 
on  the  grounds  that  the  Court  there  held  that  "there  was 
substantial  evidence  sufficient  to  find  that  the  order  was 
mailed,  but  here  there  is  no  positive  proof  about  any 
custom  of  depositing  in  the  mails."  (Appellant's  Br.  p. 
31.) 

This  statement  should  be  compared  with  the  following 
testimony  of  Mrs.  Haisch: 

"Q.  Now,  do  you  actually  recall  mailing  this  par- 
ticular order?  A.  Yes,  I  do,  because  I  knew  Mr. 
Venus,  and  I  remembered  mailing  it. 

Q.  And  do  you  have  a  regular  mail  box  that  you 
put  all  your  mail  in?     A.     Yes. 

Q.  And  on  this  occasion  did  you  put  this  par- 
ticular letter  in  that  box?  A.  I  can't  say  that  I 
put  it  in  the  mail  box.  I  put  it  in  the  box  in  our 
office,  mail  box  in  our  office. 

Q.  Who  picks  the  mail  up  from  the  mail  box  in 
your  office?     A.     Usually  one  of  us  clerks  takes  the 
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mail  over  and  puts  it  in  the  box  before  or  at  the 
close  of  business  for  the  day. 

Q.  You  have  a  specific  receptacle  in  your  office 
then  where  you  put  all  your  out-going  mail?  A. 
Yes,  that  is  correct. 

Q.  Who  goes  and  gets  the  mail  out  of  the  re- 
ceptacle? A.  One  of  the  clerks  puts  the  mail  to- 
gether, bundles  it  and  puts  a  rubber  band  around  it. 
The  out-going  mail,  we  put  "Out  of  Town"  on  it, 
and  the  local,  we  put  a  local — little  something  that 
is  furnished  to  us  by  the  post  office.  And  we  put 
rubber  bands  around  them.  And  one  of  the  clerks 
is  responsible  for  the  mailing  of  all  our  mail."  [Tr. 
39-40.] 

Appellant  also  states  that  the  Government  witness  said 
"that  she  did  not  do  it  [actually  mail  the  envelope]  and 
that  it  was  not  her  duty."  (Appellant's  Br.  p.  31.)  The 
Court  should  note  that  nowhere  in  the  record  did  Mrs. 
Haisch  testify  that  it  was  not  her  duty  to  actually  deposit 
the  envelopes  in  a  post  office  mail  box.  She  only  admitted 
that  she  did  not  recall  putting  this  particular  letter  in 
such  box.     [Tr.  40.] 

There  is  a  further  reason  why  the  Court  should  hold 
that  there  was  substantial  evidence  showing  that  the  local 
board  mailed  the  order.  As  stated  in  Section  2534  of 
Wigmore  on  Evidence,  3rd  edition: 

"The  general  experience  that  a  rule  of  official  duty 
or  a  requirement  of  legal  conditions,  is  fulfilled  by 
those  upon  whom  it  is  incumbent  has  given  rise  oc- 
casionally to  a  presumption  of  due  performance  of 
official  duty." 

The  mailing  of  the  order  was  one  of  the  local  board's 
official  duties.     This  is  shown  by  Section  1632.1  of  the 
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Selective  Service  Regulations,  32  C.  F.  R.,  Section  1632.1, 
which  provides  that: 

"Immediately  upon  determining  which  men  are  to 
report  for  induction,  the  local  board  shall  prepare 
for  each  man  an  Order  to  Report  for  Induction 
(SSS  Form  No.  252)  in  duplicate.  The  date  spe- 
cified for  reporting  for  induction  shall  be  at  least 
10  days  after  the  date  on  which  the  Order  to  Re- 
port for  Induction  (SSS  Form  No.  252)  is  mailed, 
The  local  board  shall  mail  the  original  of 
the  Order  to  Report  for  Induction  (SSS  Form  No. 
252)  to  the  registrant  and  shall  file  the  copy  in  his 
Cover  Sheet  (SSS  Form  No.  101)." 

The  presumption  of  due  performance  of  official  duty 
has  been  used  in  at  least  two  Selective  Service  cases  to 
sustain  convictions. 

United  States  v.  Fratrick,  140  F.  2d  5  (7th  Cir., 
1944); 

Koch  V.  United  States,  150  F.  2d  762   (4th  Cir., 
1945). 

III. 

Substantial    Government    Evidence    Shows    That    the 

Order  Was  Sent  to  the  Correct  Address. 

The  appellant  and  his  witness,  Mr.  Edwin  Beil,  tes- 
tified that  appellant  mailed  a  postcard  in  Los  Angeles 
in  February,  1955.  Appellant  testified  that  it  was  un- 
registered and  addressed  to  his  local  board  notifying 
them  of  a  change  of  address  to  1120  30th  Street,  San 
Diego,  California.  [Tr.  63-64,  76,  95-103.]  Therefore, 
appellant  concludes  that  "the  undisputed  evidence  shows 
that  Venus  sent  a  postcard,  addressed  to  the  local  board, 
through  the  mails."     (Appellant's  Br.  p.  32.) 
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This  conclusion  should  be  compared  with  the  follow- 
ing testimony  of  Mrs.  Haisch: 

"Q.  (By  Mr.  Duncan):  Mrs.  Haisch,  after 
June  7th,  1954,  and  before  October  28th,  1955,  did 
you  receive  any  other  letters  indicating  another  ad- 
dress from  the  defendant?  A.  Yes.  Let's  see.  We 
received  one  on  April  10,  1956. 

Q.  Is  that  the  next  letter  you  received,  to  your 
knowledge?    A.     The  change  of  address;  yes,  sir. 

Q.  Now,  every  letter  and  every  bit  of  correspond- 
ence concerning  a  registrant  goes  in  that  file,  doesn't 
it?    A.     Yes,  it  does. 

Q.  That  is  part  of  your  job,  to  put  those  things 
in  that  file?     A.     Yes,  sir. 

Q.  To  the  best  of  your  knowledge,  every  docu- 
ment and  every  letter  concerning  this  defendant  is 
in  that  file,  isn't  it?     A.     Yes,  it  is. 

Mr.  Duncan:  I  have  nothing  further."  [Tr.  36- 
37.] 

This  evidence  and  the  inferences  which  might  reason- 
ably be  drawn  from  it  shows  that  the  defendant  did  not 
mail  a  change  of  address  in  February,  1955,  or  at  any 
time  between  June  7,  1954,  and  October  28,  1955. 

In  this  connection  the  Court  should  note  that  appellant 
notified  the  local  board  of  his  changes  of  address  on 
June  7,  1954,  and  in  September,  1956  by  registered  mail. 
[Tr.  76-79.] 

Appellant  states  that  the  testimony  of  Mrs.  Haisch 
"may  be  completely  disregarded  because  the  file  was  out 
of  the  possession  of  the  local  board  at  the  time  the  card 
was  mailed  in  February  1955."     (Appellant's  Br.  p.  33.) 
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This  statement  overlooks  the  efficiency  with  which  the 
employees  of  the  local  board  customarily  performed  their 
duties.  For  example,  defendant  filed  notice  of  appeal 
from  1-A  classification  on  January  19,  1953.  [SSF  76.] 
The  Local  Board  forwarded  the  Selective  Service  File  to 
the  Appeal  Board  on  January  23,  1953.  [SSF  13.] 
The  Appeal  Board  forwarded  the  file  to  the  United 
States  Attorney  on  February  19,  1953.  [SSF  80.]  On 
July  13,  1953  defendant  notified  the  local  board  of  a 
change  of  address  to  650  11th  Street,  San  Diego,  Cali- 
fornia. [SSF  78.]  On  September  21,  1953  the  local 
board  advised  the  Appeal  Board  of  the  change.  [SSF  81.] 
Two  days  later,  on  September  23,  1953,  the  Appeal  Board 
notified  the  United  States  Attorney.  [SSF  82.]  Thus, 
there  is  a  clear  showing  that  on  a  prior  occasion  a  change 
of  address  was  properly  placed  in  defendant's  Selective 
Service  File  even  though  the  file  was  out  of  the  possession 
of  the  local  board  at  the  time  the  notice  was  mailed. 

IV. 
Substantial  Government  Evidence  Shows  That  Appel- 
lant   Knowingly   Failed   to   Report   on   the    Date 
Alleged  in  the  Indictment. 

The  Government's  evidence  shows  that  the  local  board 
mailed  the  order  to  report  and  that  the  appellant  received 
it.  The  necessary  criminal  intent,  that  he  "knowingly" 
failed  to  report,  may  be  inferred  from  such  proven  facts 
and  circumstances. 

Silverman  v.  United  States,  220  F.  2d  2i6,  40  (8th 
Cir.,  1955). 
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V. 
Sections  1641.3  and  1642.2  of  the  Selective  Service 
Regulations  Are  Not  Unconstitutional  as  Con- 
strued and  Applied  Because  They  Did  Not  Deny 
Appellant  Due  Process  of  Law  Contrary  to  the 
Fifth  Amendment. 

Section  1641.3,  32  C.  F.  R.,  Section  1641.3,  provides 
that: 

"Communication  by  Mail. — It  shall  be  the  duty 
of  each  registrant  to  keep  his  local  board  advised  at 
all  times  of  the  address  where  mail  will  reach  him. 
The  mailing  of  any  order,  notice,  or  blank  form  by 
the  local  board  to  a  registrant  at  the  address  last 
reported  by  him  to  the  local  board  shall  constitute 
notice  to  him  of  the  contents  of  the  communication, 
whether  he  actually  receives  it  or  not." 

Section  1642.2,  32  C.  F.  R.,  Section  1642.2,  further 
provides  that: 

"Continuing  Duty. — When  it  becomes  the  duty  of 
a  registrant  or  other  person  to  perform  an  act  or 
furnish  information  to  a  local  board  or  other  office 
or  agency  of  the  Selective  Service  System,  the  duty 
or  obligation  shall  be  a  continuing  duty  or  obligation 
from  day  to  day  and  the  failure  to  properly  perform 
the  act  or  the  supplying  of  incorrect  or  false  in- 
formation shall  in  no  way  operate  as  a  waiver  of 
that  continuing  duty." 

Appellant  contends  that  "under  all  the  facts  and  cir- 
cumstances of  this  case,  Section  1641.3,  which  imposes 
constructive  notice  upon  appellant  of  the  outstanding 
order  to  report  for  induction,  and  Section  1642.2,  which 
commands  him  to  comply  with  the  outstanding  order  from 
day  to  day,  of  which  he  had  no  knowledge,  .  .  .  con- 
stitute a  deprivation  of  procedural  due  process  of  law, 
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contrary  to  the  Fifth  Amendment."  (Appellant's  Br.  p. 
36.)  Appellant's  argument  is  based  solely  upon  his  state- 
ment that  "the  undisputed  evidence  shows  that  Venus 
did  not  receive  the  order  to  report  and  that  he  did  not 
learn  about  it  until  April,  1956,  when  he  was  contacted 
by  the  F.B.I,  agent."     (Appellant's  Br.  pp.  35-36.) 

The  evidence  to  the  contrary  has  already  been  set  out 
in  Section  II  of  this  Brief. 

The  Court  should  note,  however,  that  regulations  simi- 
lar to  Section  1641.3  have  been  held  valid  in  numerous 
decisions. 

Ex  parte  Bergdall,  27 A  Fed.  458,  466  (D.  Kans., 
1921); 

United  States  v.  Bullard,  290  Fed.  704,  711  (2nd 

Cir.,  1923); 
United  States  ex  rel.  Bergdall  v.  Drumm,  107  F. 

2d  897,  901  (2nd  Cir.,  1939) ; 
Ex  parte  Caplis,  275  Fed.  980,  988  (W.  D.  Tex., 

1921). 

VI. 

The  District  Court  Did  Not  Commit  Reversible  Error 
in  Charging  the  Jury  That  the  Appellant  Had  a 
Continuing  Duty  to  Report  After  November  8, 
1955. 

The  District  Court  charged  the  jury  that  they  could 
find  the  defendant  guilty  if  they  found  "that  .  .  .  [he] 
knowingly  failed  to  report  at  any  time  between  Novem- 
ber 8,  1955,  and  August  8,  1957,  the  date  of  the  return 
of  the  Indictment."     [Tr.  146.] 

This  was  not  reversible  error.  The  Indictment  charged 
that  "the  defendant  was  classified  in  Class  1-A  and  was 
notified  of  said  classification  and  a  notice  and  order  by 
said  board    [Local   Board   No.    140]    was  duly  given   to 
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him  to  report  for  induction  into  the  armed  forces  of  the 
United  States  of  America  on  November  8,  1955,  in  San 
Diego  County,  CaHfornia,  .  .  .  and  at  said  time  and 
place  .  .  .  defendant  knowingly  failed  and  neglected 
to  report     .     .     ."     [Tr.  3-4.] 

32  C.  F.  R.,  Section  1632.14(a),  provides  that: 

"When  the  local  board  mails  to  a  registrant  an 
Order  to  Report  for  Induction  .  .  .,  it  shall  be 
the  duty  of  the  registrant  to  report  for  induction 
at  the  time  and  place  fixed  in  such  order  .  .  .  Re- 
gardless of  the  time  when  or  the  circumstances  un- 
der which  a  registrant  fails  to  report  for  induction 
when  it  is  his  duty  to  do  so,  it  shall  thereafter  be 
his  continuing  duty  from  day  to  day  to  report  for 
induction  to  his  local  board  and  to  each  local  board 
whose  area  he  enters  or  in  whose  area  he  remains." 

See  also  Section  1642.2,  supra. 

A  jury  instruction  similar  to  the  instant  one,  based  on 
Section  1642.2,  supra,  was  upheld  in  Silverman  v.  United 
States,  220  F.  2d  36  (8th  Cir.,  1955).  The  Court  there 
said: 

"The  case  was  submitted  to  the  jury  upon  the 
theory  that  although  the  indictment  charged  the  fail- 
ure to  report  for  induction  on  June  6,  1951,  the  of- 
fense of  failing  to  report,  if  in  fact  it  was  know- 
ingly committed,  was  a  continuing  one.  The  jury 
was  instructed  that  if  the  defendant  'knowingly'  failed 
to  report  at  any  time  between  June  6,  1951,  and  the 
date  of  the  return  of  the  indictment,  he  might  be 
convicted  of  the  offense  as  charged.  Defendant  con- 
tends that,  if  committed,  the  offense  was  complete  on 
June  6,  1951,  and  that  to  treat  it  as  a  continuing 
offense  was  error.  It  is  argued  that  the  mere 
continuance  of  the  result  of  the  alleged  crime  does 
not    continue    the    crime.       Pendergast    v.    United 
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States,  317  U.  S.  412,  63  S.  Ct.  268,  S7  L.  Ed.  368; 
United  States  v.  Kissel,  218  U.  S.  601,  31  S.  Ct. 
1240,  54  L.  Ed.  1168;  Fiswick  v.  United  States,  329 
U.  S.  211,  67  S.  Ct.  224,  91  L.  Ed.  196;  and 
United  States  v.  Irvine,  98  U.  S.  450,  25  L.  Ed. 
193,  are  cited  in  support  of  this  contention.  All 
of  those  cases  dealt  with  the  application  of  statutes 
of  limitation.  Although  there  was  only  one  oiTense 
charged,  that  offense  was  failure  to  report  for  in- 
duction. By  the  Selective  Service  Regulations, 
§1642.2,  2)2  C.  F.  R.,  it  is  made  a  continuing  offense. 
No  assault  is  made  upon  this  regulation.  The  nature 
of  the  offense  charged  is  such  that  it  may  upon 
proper  proof  be  a  continuing  one.  Ledbetter  v. 
United  States,  170  U.  S.  606,  18  S.  Ct.  774,  42 
L.  Ed.  1162;  United  States  v.  Kissel,  218  U.  S.  601, 
31  S.  Ct.  124,  54  L.  Ed.  1168.  The  offense  charged 
and  proved  was  a  continuing  one.  There  was  no 
error  in  so  instructing  the  jury." 

The  Silverman  case  was  an  application,  supported  by 
regulations,  of  the  well-established  rule  of  law  that  it  is 
not  necessary  to  prove  an  offense  was  committed  on  the 
exact  day  alleged.  It  is  sufficient  to  prove  that  the  of- 
fense was  committed  at  any  time  prior  to  the  return  of 
the  indictment  and  within  the  statute  of  limitations. 

Ledbetter  v.   United  States,   170  U.  S.  606,  612, 

18  S.  Ct.  774  (1898); 
Weeks  V.  Zerbst,  85  F.  2d  996  (10th  Cir.,  1936) ; 
United  States  v.  Reisley,  32  Fed.  Supp.  432,  434, 

435  (D.  N.  J.,  1940) ; 

Lucas  V.  United  States,  188  F.  2d  627,  628  (D.  C. 

Cir.,  1951); 
Berg  v.   United  States,   176  F.  2d   122,   126   (9th 

Cir.,   1949); 

Lelles  V.  United  States,  241  F.  2d  21,  25  (9th  Cir., 
1957). 
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VII. 
The  District  Court  Did  Not  Commit  Reversible  Error 
in  Failing  to  Give  Defendant's  Requested  Instruc- 
tions Nos.  12,  13,  14,  15  and  21. 

The  points  raised  in  the  requested  instructions  were  prop- 
erly covered  by  Government's  Instructions  Nos.  4  and  5 
wherein  the  jury  was  instructed  that  in  order  to  find  the 
defendant  guilty  they  must  find: 

"That  the  defendant  was  ordered  by  said  Board 
to  report  for  induction  into  the  armed  forces  of  the 
United  States  on  November  8,  1955,  in  San  Diego 
County,  CaHfornia. 

"That  the  defendant  did  on  such  date,  and  at  all 
times  thereafter,  knowingly  failed  to  report  for  in- 
duction. 

"The  word  'knowingly'  as  used  in  the  Indictment 
can  be  taken  only  as  meaning  deliberately  and  with 
knowledge  and  not  something  which  is  merely  care- 
less or  negligent  or  inadvertent."     [Tr.  145.] 

Furthermore,  defendant's  instructions  Nos.   12  and  13 
did  not  state  the  correct  law. 

32  C.  F.  R.,  Sec.  1641.3; 

•United  States  ex  rel.  Helmecke  v.  Rice,  supra; 

Wigmore,  3rd  Ed.,  Sec.  95. 

Lastly,  if  there  were  error,  it  did  not  afifect  substantial 
rights  and  should  be  disregarded. 
F.  R.  C.  P.,  Rule  52. 
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VIIT. 
The  District  Court  Did  Not  Commit  Reversible  Error 
in  Failing  to  Give  Defendant's  Instructions  Nos. 
18,  19,  23  and  25. 

The  point  raised  in  Defendant's  Instruction  No.  18  was 
properly  covered  in  Government's  Instructions  Nos.  4  and 
5,  supra. 

Defendant's  Instructions  Nos.  19  and  23  do  not  cor- 
rectly state  the  law. 

Silverman  v.  United  States,  supra; 
32  C  F.  R.,  Sees.  1632.14,  1642.2. 

Defendant's  Instruction  No.  25  does  not  correctly  state 
the  law. 

32  C.  F.  R.,  Sees.  1632.14,  1642.2. 

Furthermore,    if   there    were   error,    it   did   not   affect 
substantial  rights  and  should  be  disregarded. 
F.  R.  C.  P.,  Rule  52. 

IX. 

The  District  Court  Did  Not  Commit  Reversible  Error 
in  Refusing  to  Give  Defendant's  Instruction  No.  20. 

The  evidence  that  the  appellant,  even  if  he  had  reported, 
would  not  have  submitted  to  induction  was  brought  out 
by  defense  counsel  in  cross-examination  without  objec- 
tion. [Tr.  51.]  Defendant's  Instruction  No.  20,  asking 
the  jury  to  disregard  any  such  evidence,  was,  in  form,  a 
motion  to  strike  and  comes  too  late. 
Wigmore,  3rd  Ed.,  Sec.  18. 

Also,  if  there  were  error,  it  did  not  affect  substantial 
rights  and  should  be  disregarded. 
F.  R.  C.  P.,  Rule  52. 
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Conclusion. 

1.  The  evidence  should  be  viewed  most  favorably  to 
the  Government. 

2.  There  was  substantial  evidence  showing  that  the 
local  board  mailed  the  order  to  report  and  that  appellant 
received  it. 

3.  There  was  substantial  evidence  showing-  that  ap- 
pellant knowingly  failed  to  report  on  the  date  alleged  in 
the  indictment. 

4.  The  Court  did  not  commit  reversible  error  in  in- 
structing, or  faiHng  to  instruct,  the  jury. 

5.  The  verdict  of  the  trial  court  should  be  affirmed. 

Respectfully  submitted, 

Laughlin  E.  Waters, 

United  States  Attorney, 

Robert  John  Jensen, 
Assistant  U.  S.  Attorney, 
Chief,   Criminal  Division, 

Robert  D.  Hornbaker, 
Assistant  U.  S.  Attorney, 

Attorneys  for  Appellee. 
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No.  15953 
IN  THE 

United  States  Court  of  Appeals 

FOR  THE  NINTH  CIRCUIT 


Carlin  Constantine  Venus, 

Appellant, 
vs. 
United  States  of  America, 

Appellee. 


PETITION   FOR   REHEARING. 


To  the  Honorable  James  Alger  Fee,  Richard  H.  Cham- 
bers, and  Stanley  N.  Barnes: 

The  appellee  hereby  petitions  this  Honorable  Court  for 
a  rehearing  of  the  within  appeal. 

Jurisdictional  Statement. 

The  appellant  was  convicted  by  a  jury  trial  in  the 
United  States  District  Court  for  the  Southern  District 
of  CaHfornia,  Southern  Division,  and  on  January  8,  1959, 
the  judgment  on  appeal  reversing  the  conviction  was  filed 
by  this  Honorable  Court. 

Grounds  for  This  Petition. 

Appellee  respectfully  urges  the  Court  to  grant  this 
Petition  for  Rehearing  primarily  on  the  grounds  that  the 
Court  has  misunderstood  or  has  been  misled  and  misad- 
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vised  as  to  the  duration  of  the  continuing  duty  of  this 
appellant  to  report  for  induction  into  the  Armed  Forces 
as  ordered  to  do  by  his  local  board. 

Preliminary  Statement. 

The  necessary  facts  in  the  case  for  purposes  of  this 
Petition  may  be  succinctly  stated  as  follows : 

November  8,  1955 :  Appellant  ordered  to  report  for 
induction. 

December  19,  1955 :  Appellant  became  26  years  of 
age. 

April  1956:  Appellant  claims  he  first  learned  of  the 
order  to  report  for  induction. 

This  Court  recognized,  acknowledged  and  affirmed  the 
proposition  that  appellant  had  a  continuing  duty  to  report 
for  induction. 

"The  trial  court  laid  great  weight  in  the  instruc- 
tions upon  the  continuing  duty  of  Venus  to  report 
for  induction  after  the  critical  date  specified  in  the 
order.  We  take  no  exception  to  this  instruction 
standing  alone.  There  is  generally  such  a  duty." 
(Emphasis  ours;  p.  3  of  the  slip  opinion  of  the  judg- 
ment on  appeal.) 

This  Court  then  undertook  to  ascertain  the  duration  of 
this  continuing  duty. 

(Quotation  No.  One) 

"There  is  doubt  whether  there  was  any  machinery 
by  which  he  (appellant)  could  have  been  legally  in- 
ducted subsequent  to  that  date  (the  date  appellant 
became  26)."  (Pp.  3-4,  slip  opinion  of  judgment  on 
appeal.) 
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(Quotation  No.  Two) 

"It  is  perfectly  plain  that  no  one  connected  with 
the  Local  Board  would  send  him  (appellant)  to  an 
army  receiving  station:  first,  because  he  was  over 
twenty-six  years  of  age  when  he  wrote  to  the  Board 
in  April  1956,  and  no  one  knew  then  and  no  one 
pretends  to  advise  this  Court  now  as  to  whether  the 
Board  had  authority  to  order  him  to  report  for  in- 
duction after  he  had  attained  the  age,  .  .  ."  (P.  4, 
slip  opinion  of  judgment  on  appeal.) 

(Quotation  No.  Three) 

"There  was  also  a  continuing  duty  to  report  cer- 
tainly on  November  8,  1955,  and  thereafter  for  some 
considerable  time,  if  Venus  obtained  knowledge  of 
the  terms  of  the  order  at  a  time  when  this  obligation 
was  incumbent  upon  him.  But  the  duty  to  report 
was  not  unlimited.  Venus  became  twenty-six  years 
old  on  December  19,  1955."  (P.  5,  slip  opinion  of 
judgment  on  appeal.) 

Appellee  respectfully  urges  that  these  three  quotations 
from  this  Court's  opinion  are  predicated  upon  misunder- 
standing of  the  applicable  law  and  regulations  or  upon  a 
lack  of  knowledge  of  the  existence  of  a  controlling  fact 
present  in  the  case  but  not  called  to  the  Court's  attention, 
namely:  That  appellant,  under  the  law  and  regulations, 
has  extended  liability  to  age  35  because  he  had  received  a 
deferment  prior  to  attaining  the  age  of  26. 

Armed  with  this  fact,  appellee  respectfully  submits  the 
answer  to  the  questions  raised  in  each  of  the  "three  quo- 
tations" above ;  first,  there  is  no  doubt  that  appellant  could 
be  legally  inducted  into  the  armed  services  after  he  be- 
came 26  years  old  because  his  liability  to  serve  is  extended 
to  age  35 ;  second,  the  Local  Board  does  have  authority  to 
order  appellant  to  report  for  induction  after  he  attained 


the  age  of  26;  third,  appellant's  duty  to  report  for  induc- 
tion continues  past  the  age  of  26  because  appellant  is  lia- 
ble for  the  draft  until  he  becomes  35  years  old.  (Authori- 
ties cited  below.) 

It  appears  to  appellee  that,  due  to  the  above  referred 
to  misunderstanding  or  lack  of  factual  knowledge,  this 
Court  was  mistaken  in  its  opinion,  and  this  mistake  per- 
meates the  entire  judgment  on  appeal  as  it  affected  the 
Court's  discussion  on  the  jury  instructions.  Appellee  sub- 
mits that  this  Court  would  affirm  the  judgment  below  if 
it  had  been  made  aware  of  appellant's  extended  liability. 

Argument  and  Authorities. 

Appellant's  Selective  Service  File  [Ex.  1  in  the  trial 
court  and  part  of  the  record  on  appeal]  indicates  that 
appellant  had,  inter  alia,  the  following  classifications: 

1.  October  27,  1950:  Appellant  was  classified  III-A 
and  remained  in  this  classification  until  November  7, 
1951: 

2.  February  27,  1952:  Appellant  was  classified  II-A 
and  remained  in  this  classification  until  September  24, 
1952; 

3.  October  15,  1952:  Appellant  was  again  classified 
II-A  and  remained  in  this  classification  until  January  7, 
1953. 

These  facts  are  not  contested ;  in  fact,  they  are  set  forth 
in  Appellant's  Brief  on  page  6. 

50  U.  S.  C.  A.  Appendix  456(h)  provides  in  pertinent 
part: 

"(h)  The  President  is  authorized,  under  such  rules 
and  regulations  as  he  may  prescribe,  to  provide  for 
the  deferment  from  training  and  service  in  the  Armed 
Forces  ...  of  any  or  all  categories  of  persons  whose 
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employment  in  industry,  agriculture,  or  other  occu- 
pations or  employment,  .  .  .;  and  provided  further, 
That  persons  who  are  or  may  be  deferred  under  the 
provisions  of  this  section  shall  remain  liable  for  train- 
ing and  service  in  the  Armed  Forces  .  .  .  until  the 
thirty-fifth  anniversary  of  the  date  of  their  birth." 

This  law  became  effective  on  June  19,  1951.  The  Se- 
lective Service  System  acting  under  the  authority  of  50 
U.  S.  C.  A.  Appendix  460  promulgated  pertinent  regu- 
lations pertaining  to  deferments  as  follows: 

"32  C.  F.  R.  1622.1  General  principles  of  classifi- 
cation, (a)  The  Universal  Military  Training  and 
Service  Act,  as  amended,  provides  that  every  male 
citizen  of  the  United  States  .  .  .  who  is  between  the 
ages  of  18  years  and  6  months  and  26  years,  shall 
be  liable  for  training  and  service  in  the  Armed  Forces 
of  the  United  States,  and  that  persons  who  on  June 
19,  1951,  were,  or  thereafter  are,  deferred  under  the 
provisions  of  section  6  of  such  act  shall  remain  liable 
for  training  and  service  until  they  attain  the  age 
of  35." 

"32  C.  F.  R.  1622.22.  Class  II-A:  Registrant  de- 
ferred because  of  civilian  occupation  {except  agricul- 
ture and  activity  in  study).  In  Class  II-A  shall  be 
placed  any  registrant  whose  employment  in  industry, 
or  other  occupation  or  employment  ...  is  found  to 
be  necessary  to  the  maintenance  of  the  national  health, 
safety,  or  interest." 

"32  C.  F.  R.  16.2230.  Class  I  II-A:  Registrant 
with  a  child  or  children;  and  registrant  deferred  by 
reason  of  extreme  hardship  and  privation  to  depend- 
ents. ...  (b)  In  Class  II I- A  shall  be  placed  any 
registrant  whose  induction  into  the  Armed  Forces 
would  result  in  extreme  hardship  and  privation  (1) 
to  his  .  .  .  parent.  .  .  ." 
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See  also:  | 

32  C.  F.  R.  1622.50.  " 

It  is  clear  from  the  foregoing  law  that  appellant  was 
in  fact  deferred  on  three  separate  occasions,  and,  thus, 
by  law  he  has  extended  liability  to  age  35. 

Judges  Stephens,  Fee,  and  Chambers  had  occasion  to 
apply  this  law  in  Kaliiie  v.  United  States,  235  F.  2d  54, 
62  (1956).  In  that  case  the  Court  held  that  Regulation 
32  C.  F.  R.  1622.50  "extended  the  HabiHty  of  a  registrant 
to  age  35  if  at  any  time  on  or  after  June  19,  1951,  he  was 
in  a  deferred  class."     (P.  63.) 

This  holding,  applied  to  the  instant  case,  gives  rise  to 
just  one  conclusion:  Appellant  has  extended  liability  to 
age  35. 

United  States  v.  Cook,  225  F.  2d  71  (3  Cir.,  1955), 
cert.  den.  350  U.  S.  937  (1956),  dealt  with  this  same 
question  of  extended  liability  to  age  35  and,  in  essence, 
concluded  that  even  though  a  registrant  had  passed  his 
26th  birthday  at  the  time  he  was  ordered  inducted,  the 
induction  was  legal  as  the  registrant  had  extended  liability 
to  age  35. 

Conclusion. 

Appellee  respectfully  concludes  as  follows: 

1.  Appellant  was  deferred  prior  to  attaining  the  age 
of  26  years;  hence,  had  extended  liability  to  age  35. 

2.  Appellant  had  knowledge  of  the  order  to  report  for 
induction  at  a  time  when  this  obligation  was  incumbent 
upon  him. 

3.  This  Court  misconstrued  the  law  applicable  to  ex- 
tended liability  and  continuing  duty,  and  this  misconstrue- 
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tion  vitally  affected  this   Court's   discussion  of   the   jury 
instructions. 

4.  This  Court  should  grant  appellee's  Petition  for 
Rehearing,  and  then  affirm  the  judgment  below  or  allow 
counsel  for  both  sides  to  submit  new  briefs  on  the  issue, 
followed  by  oral  argument. 

Respectfully  submitted, 

Laughlin  E.  Waters, 

United  States  Attorney, 

Robert  John  Jensen, 

Assistant  U.  S.  Attorney, 
Chief,   Criminal  Division, 

Thomas  R.  Sheridan, 

Assistant  U.  S.  Attorney, 

Attorneys  for  Appellee, 

United  States  of  America. 


Certificate  of  Counsel. 

Thomas  R.  Sheridan,  one  of  the  attorneys  for  the  ap- 
pellee, hereby  certifies  that  in  his  opinion  the  above  Peti- 
tion for  Rehearing  is  well  founded  and  not  interposed  for 
delay. 

Thomas  R.  Sheridan, 

Assistant  U.  S.  Attorney. 
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United  States  District  Court,  Southern  District 
of  California,  Central  Division 

No.  20638-HW  Civil 

CLAIRE  B.  MORSE,  Plaintiff, 

vs. 

ROBERT  A.  RIDDELL,  District  Director  of  In- 
ternal Revenue,  Defendant. 

UNITED  STATES  OF  AMERICA, 

Plaintiff  in  Intervention, 

vs. 

CLAIRE  B.  MORSE, 

Defendant  in  Intervention. 

COMPLAINT  IN  INTERVENTION  OF  UNITED 
STATES  OF  AMERICA  TO  COLLECT 
FEDERAL  INCOME  TAXES 

Comes  Now  the  United  States  of  America,  and 
by  leave  of  the  Court,  files  this,  its  Complaint  in 
Intervention  herein  and  alleges: 

I. 

That  the  United  States  of  America  is  a  sovereign 
and  corporate  body  politic. 

II. 

This  action  has  been  authorized  by  the  Commis- 
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sioner  of  Internal  Revenue  and  is  brought  under 
the  direction  of  the  Attorney  General  of  the 
United  States.  [2] 

III. 

The  Court  has  jurisdiction  under  Title  28, 
United  States  Code,  Sections  1340  and  1345,  and 
Title  26,  United  States  Code,  Section  7401. 

IV. 

The  defendant  in  intervention  resides  at  or  near 
Los  Angeles,  Los  Angeles  County,  California. 

V. 

Said  Connnissioner  made  an  assessment  against 
Borin  Art  Products  Corporation,  Chicago,  Illinois, 
of  declared  value  excess  profits  tax  and  excess 
profits  tax,  penalties  and  interest,  for  the  calendar 
year  1942  and  for  the  period  January  1,  1943, 
through  April  30,  1943,  in  the  amount  of  $110,- 
334.97  and  overassessment  in  income  tax  in  the 
amount  of  $2,046.98. 

Said  Commissioner  certified  the  list  of  each  of 
said  assessments  to  the  then  Collector  of  Internal 
Revenue  for  the  District  of  Chicago,  Illinois,  by 
whom  notice  was  given  to,  and  demand  for  pay- 
ment of  the  amount  thereof  was  made  upon,  said 
Borin  Art  Products  Corporation.  Said  corpora- 
tion paid  no  portion  of  said  deficiencies. 

VI. 

Said  Borin  Art  Products  Corporation  was  dis- 
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solved,  and  on  or  about  May  1,  1943,  assets  of 
said  corporation  were  transferred  to  defendant  in 
intervention  iii  the  amount  of  $10,705.69. 

VII. 

Said  Commissioner  assessed  against  defendant  in 
Ij      intervention,  as  transferee  of  assets  of  Borin  Art 

Products  Corporation,  the  amount  set  forth  abovei, 
\\      pkis   interest   and   i^enalties   according  to   law,   as 

follows:   [3] 

Taxable  Period:  Year  1942.  Amount  Assessed: 
$11,177.24.  Date  of  Assessment:  June  15,  1951. 
Dates,  Notices  &  Demands:  June  26,  1951.  Un- 
paid Balance:  $11,177.24. 

Taxable  Period:  1/1/43  thru  4/30/53.  Amount 
Assessed:  $3,588.89.  Date  of  Assessment:  June 
15,  1951.  Dates,  Notices  &  Demands:  Jime  26, 
1951.     Unpaid  Balance:  $3,588.89. 

No  part  of  any  of  said  unpaid  balances,  totaling 
$14,766.13,  has  been  paid. 

VIII. 

Said  defendant  in  intervention  has,  at  various 
times,  executed  consents  fixing  period  of  limitation 
upon  assessments  of  liability  at  law  or  in  equity 
for  income  and  profits  tax  against  a  transferee. 
One  of  said  consents  provided  that  the  amoimt  of 
liability  as  transferee  might  be  assessed  at  any  time 
on  or  before  June  30,  1951.  Said  liability  was 
assessed  on  June  15,  1951,  as  set  forth  in  para- 
graph VII  above. 
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IX. 

It  is  alleged  upon  information  and  belief  that 
on  or  about  May  1,  1943,  defendant  in  interven- 
tion, Claire  B.  Morse  (then  Claire  Borin)  took  over 
and  personally  received  property  and  things  of 
value  from  said  Borin  Art  Products  Corporation 
of  a  value  of  not  less  than  $10,000  without  giving 
anything  of  value  in  exchange  therefor. 

X. 

Ever  since  the  taking  of  said  property  and 
things  of  value,  as  alleged  in  paragraph  V  of  this 
complaint  in  intervention,  the  said  Borin  Art  Prod- 
ucts Corporation  was  and  is  without  property  or 
things  of  value. 

Wherefore,  plaintiff  in  intervention  prays: 

1.  That  the  defendant  in  intervention  be  re- 
quired to  accoimt  to  this  Court  for  all  property 
and  things  of  value  taken  over  by  her  as  alleged 
in  paragraph  X  of  this  complaint  in  intervention. 

2.  That  it  be  further  adjudged  and  decreed  that 
such  property  and  things  of  value  taken  over  as 
aforesaid  constitute  a  trust  fund  for  the  payment 
of  the  tax  liabilities  alleged  in  this  complaint  in 
intervention. 

3.  That  if  the  defendant  in  intervention  no 
longer  retains  such  property  and  things  of  value, 
taken  over  as  aforesaid,  that  the  plaintiff  in  inter- 
vention have  and  recover  judgment  for  the  amount 
of  the  value  thereof  or  the  amount  of  said  tax 
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liabilities,   whichever   is   the  lesser,   with   interest 
thereon  as  provided  by  law. 

LAUGHLIN  E.  WATERS, 

United  States  Attorney, 
EDWARD  R.  McHALE, 

Asst.  U.  S.  Attorney, 

Chief,  Tax  Division, 
JOHN  G.  MESSER, 

Asst.  U.  S.  Attorney, 
/s/  JOHN  G.  MESSER, 

Attorneys    for    Plaintiff    in    Intervention,    United 
States  of  America.   [5] 

It  Is  So  Ordered  this  31st  day  of  May,  1957. 
/s/  HARRY  C.  WESTOVER, 
Judg-e. 

Affidavit  of  Ser\dce  hj  Mail  Attached.   [6] 

[Endorsed] :     Filed  May  31,  1957. 


[Title  of  District  Court  and  Cause.] 

ANSWER  TO  COMPLAINT 
IN  INTERVENTION 

Comes  now  the  defendant  in  intervention,  Claire 
B.  Morse,  by  her  attorney,  George  T.  Altman,  and 
files  this  answer  to  the  complaint  in  intervention. 

I. 

Admits  the  allegations  in  paragraph  I  of  the 
complaint  in  intervention. 
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II. 

Admits  the  allegations  in  paragraph  II  of  the 
complaint  in  intervention.  [7] 

III. 

Admits  the  allegations  in  paragraph  III  of  the 
complaint  in  intervention. 

IV. 

Admits  the  allegations  in  paragraph  TV  of  the 
complaint  in  intervention. 

V. 
Defendant  in  intervention  is  without  knowledge 
or  information  sufficient  to  form  a  belief  as  to  the 
truth  of  each   and  every  allegation  contained  in 
paragraph  V  of  the  complaint  in  intervention. 

VI. 

Denies  that  assets  of  Borin  Art  Products  Cor- 
poration were  transferred  to  defendant  in  inter- 
vention in  the  amount  of  $10,705.69,  or  in  any 
other  amount.  Admits  that  corporation  was  dis- 
solved. 

VII. 

Defendant  in  intervention  is  mthout  knowledge 
or  information  sufficient  to  form  a  belief  as  to  the 
truth  of  each  and  every  allegation  contained  in 
paragraph  VII  of  the  complaint  in  intervention. 
If  any  such  assessment  was  made,  then  defendant 
in  intervention  denies  that  such  assessment  was 
lawfully  made. 
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VIII. 

Admits  that  she  executed  consents  fixing  period 
of  limitation  upon  assessment  and  that  one  of  said 
consents  provided  that  the  amount  of  liability  as 
transferee  might  be  assessed  at  any  time  on  or 
before  June  30,  1951.  Denies  that  she  had  any 
such  lial)ility  as  transferee.  As  to  each  and  every 
other  allegation  in  paragraph  VIII  of  the  com- 
plaint in  intervention,  defendant  in  intei'vention 
states  that  she  is  without  laiowledge  or  informa- 
tion sufficient  to  form  a  belief  as  to  the  truth  of 
each  and  every  such  allegation.   [8] 

IX. 

Denies  the  allegations  contained  in  paragraph 
IX  of  the  complaint  in  intervention. 

X. 

Admits  that  from  and  after  May  1,  1943,  Borin 
Art  Products  Corporation  was  mthout  property 
or  things  of  value.  Denies  any  taking  of  property 
or  things  of  value  and  denies  each  and  every 
other  allegation  contained  in  paragraph  X  of  the 
complaint  in  intervention. 

XI. 

Answering  further,  defendant  in  intervention 
states  that  this  proceeding  in  intervention  is  barred 
by  the  statute  of  limitations. 

Wherefore,  defendant  in  intervention  prays  that 
the  complaint  in  intervention  be  dismissed  with 
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prejudice  and  with  costs  to  the  defendant  in  in- 
tervention. 

/s/  GEORGE    T.   ALTMAN, 

Attorney  for  Defendant  in 
Intervention.    [9] 

Affidavit  of  Ser\dce  by  Mail  Attached.  [10] 

[Endorsed]:     Filed  June  12,   1957. 


[Title  of  District  Court  and  Cause.] 

PRE-TRIAL  CONFERENCE  ORDER 

Following  pre-trial  proceedings  pursuant  to  Rule 
16  of  the  Federal  Rules  of  QiyH  Procedure  and 
Local  Rule  9  of  this  Court,  It  Is  Ordered:  [11] 

1. 

This  is  an  action  ]3y  plaintiff  for  an  order  en- 
joining defendant  from  collecting  taxes  and  in- 
terest assessed  against  plaintiff  as  alleged  trans- 
feree of  the  assets  of  Borin  Art  Products  CoiiDora- 
tion,  an  Illinois  corporation.  This  is  also  an 
action  by  plaintiff  in  interv^ention  for  recovery 
from  defendant  in  intervention  of  the  said  taxes. 
The  pleadings  are  as  foUows: 

1.  An  amended  complaint  filed  by  plaintiff; 

2.  An  answer  to  amended  complaint  filed  by 
defendant ; 

3.  A  complaint  in  intervention  filed  by  plain- 
tiff in  intervention; 
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4.  All  answer  to  said  complaint  in  intervention 
field  by  defendant  in  intervention; 

5.  A  supplement  to  the  said  amended  complaint; 

6.  An  answer  to  the  said  supplement. 

n. 

Federal  jurisdiction  is  invoked  upon  the  fol- 
lomng  grounds: 

1.  Plaintiff,  who  is  also  defendant  in  interven- 
tion, is  an  indi^ddual  now  residing  at  Los  Angeles, 
California. 

2.  Defendant  is  the  District  Director  of  In- 
ternal Revenue  for  the  Sixth  District  of  Cali- 
fornia. 

3.  The  action  involves  federal  taxes  within  the 
scope  of  28  use,  Section  1340. 

III. 

The  following  facts  are  admitted  and  require  no 
proof: 

1.  This  is  an  action  by  plaintiff  for  an  order 
enjoining  defendant  from  collecting  taxes  and  in- 
terest assessed  against  plaintiff  as  alleged  trans- 
feree of  the  assets  of  Borin  Art  Products  Cor- 
poration, an  Illinois  corporation,  and  an  action 
by  plaintiff  in  intervention  for  recovery  of  said 
taxes. 

2.  Plaintiff,  who  is  also  defendant  in  interven- 
tion, [12]  is  an  individual  residing  at  Los  Ange- 
les, California. 
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3.  Defendant  is  District  Director  of  Internal 
Eevenue  for  the  Sixth  District  of  California. 

4.  The  taxes  involved  are  corporation  income 
and  excess  profits  taxes  of  the  said  Borin  Art 
Products  Corporation  for  the  year  1942  and  the 
period  January  1st  to  April  30th,  1943,  in  the 
net  amount  for  both  years  of  $10,705.69. 

5.  On  April  30,  1943  the  said  corporation  trans- 
ferred all  of  its  assets,  subject  to  all  of  its  liabili- 
ties, to  an  entity  known  as  Borin  Art  Products 
Company. 

6.  After  said  date  the  said  corporation  had  no 
assets  or  anything  of  value. 

7.  Prior  to  said  transfer  of  assets  the  share- 
holders of  said  corporation  transferred  their  stock 
in  said  corporation  to  the  said  entity,  Borin  Art 
Products.  Company,  and  at  the  time  of  said  trans- 
fer of  assets  the  said  entity  was  the  sole  share- 
holder of  said  corporation. 

8.  No  notice  of  deficiency  in  respect  to  said 
taxes  was  ever  sent  to  plaintiff. 

9.  The  said  taxes  were  assessed  on  June  15, 
1951. 

10.  Under  a  statement  issued  by  the  Treasury 
Department  to  plainti:^  under  date  of  March  30, 
1950  and  proposing  the  assessment  of  the  said 
sum  of  $10,705.69,  it  was  alleged  that  assets  were 
received  hy  plaintiff  from  the  said  corporation  as 
transferee  in  that  amount. 
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11.  The  United  States  had  previously  assessed 
against  plaintiff  as  alleged  transferee  of  the  said 
corporation  because  of  the  distribution  of  said  cor- 
poration income  and  excess  profits  taxes  for  the 
years  1940  and  1941  in  the  total  amoiuit  of  $12,- 
000.00.  The  said  amounts  were  subsequently  paid 
in  full  by  persons  other  than  plaintiff. 

12.  By  letter  dated  March  .'^O,  1950,  the  Treas- 
ury Department  advised  plaintiff  of  an  overassess- 
ment  determined  for  [13]  the  years  1944,  1945,  and 
1946  in  the  indiAddual  income  taxes  of  plaintiff,  in 
the  respective  amoimts  of  $14,926.62,  $24,596.39, 
and  $200,00.  The  said  letter  stated  tliat  no  return 
was  filed  for  1946.  The  said  letter  also  stated,  as 
a  reason  for  the  overassessment,  that  the  income 
taxed  to  plaintiff  as  income  from  a  partnership, 
Borin  Art  Products  Company,  was  not  her  income 
but  that  of  her  husband,  Nathan  Borin. 

13.  No  portion  of  the  amount  so  assessed  against 
plaintiff  as  said  transferee  has  been  paid  by  plain- 
tiff. 

IV. 
The  reservations  as  to  the  facts  cited  in  Para- 
graph III  above  are  as  follows: 

Defendant  and  plaintiff  in  intervention  question 
the  materiality  of  item  11. 

V. 

The  following  facts,  though  not  admitted,  are 
not  to  be  contested  at  the  trial  by  evidence  to  the 
contrary :   None. 
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VI. 

The  following  issues  of  fact,  and  no  others,  re- 
main to  be  litigated  upon  the  trial: 

1.  Whether  plaintiff  was  ever  in  fact  a  share- 
holder in  said  Borin  Art  Products  Corporation; 

2.  Whether  plaintiff  was  ever  in  fact  a  member 
of  said  entity,  Borin  Art  Products  Company; 

3.  Whether  said  entity,  Borin  Art  Products 
Company,  was  a  bona  fide  limited  partnersliip  or 
was,  on  the  contrary,  a  sham; 

4.  Whether  said  entity  was  the  mere  alter  ego 
of  Nathan  Borin,  the  then  husband  of  plaintiff; 

5.  Wliether  plaintiff  ever  received  any  money, 
property,  or  other  tiling  of  value  from  said  cor- 
poration as  transferee,  after  the  said  taxes  had  be- 
come a  liability  of  said  [14]  corporation. 

VII. 

The  exhibits  to  be  offered  at  the  trial,  together 
with  a  statement  of  all  admissions  by  and  all  issues 
between  the  parties  with  respect  thereto,  are  as 
follows : 

A.    By  defendant  and  plaintiff  in  intervention: 

1.  Form  874 — "Waiver  of  Restrictions  on  As- 
sessment and  Collection  of  Deficiency  in  Tax  and 
Acceptance  of  Overassessment".  (Plaintiff  will  con- 
tend that  her  signature  on  the  said  dociunent  was 
obtained  by  representation  that  the  said  form  was 
merely  a  consent  extending  the  period  of  limita- 
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tion  on  assessment  from  June  30,  1951  to  June  30, 
1952.) 

2.  Plaintiff's  federal  tax  returns  for  the  years 
1944  and  1945.  (Plaintiff  will  contend  that  the 
said  return  for  the  year  1944  was  signed  by  her 
without  knowledge  of  any  representation  to  be 
made  therein  relating  to  an  interest  in  a  partner- 
ship, and  that  what  purports  to  be  her  signature 
on  said  return  for  the  year  1945  is  a  forgery  and 
that  she  had  no  knowledge  of  said  return.) 

3.  Copy  of  Complaint  in  Chancery  for  Dissolu- 
tion filed  by  plaintiff  (formerly  Claire  Borin)  in 
the  Circuit  Court  of  Cook  County,  Docket  No. 
46  C  1685.  (Plaintiff  will  contend  that  any  rep- 
resentations contained  in  said  complaint  relating  to 
an  interest  in  a  partnership  were  made  in  errone- 
ous reliance  on  contentions  theretofore  made  by 
plaintiff  in  intervention.  Plaintiff  will  also  show 
that  said  complaint  was  dismissed  and  that  she  re- 
ceived nothing  by  virtue  thereof.) 

4.  Copy  of  Answer  to  Nathan  Borin  (deceased 
husband  of  plaintiff)  filed  on  or  about  June  10, 
1946,  to  Complaint  referred  to  in  No.  3  above. 
(Plaintiff  will  contend  that  any  such  representa- 
tions made  in  this  exhibit  were  made  for  tax  pur- 
poses.) 

5.  Copy  of  Amended  and  Supplemental  Com- 
plaint for  [15]  Divorce  filed  by  plaintiff  (formerly 
Claire  Borin)  in  the  Superior  Court  of  Cook 
County,  Docket  No.  45  S  5229.  (Plaintiff  will  con- 
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tend  that  any  representations  contained  in  said 
complaint  relating  to  an  interest  in  a  partnership 
were  made  in  erroneous  reliance  on  contentions 
theretofore  made  by  plaintiff  in  intervention.  Plain- 
tiff will  also  show  that  she  received  nothing  by 
virtue  of  said  representations.) 

6.  Copy  of  Second  Amended  and  Supplemental 
Comi)laint  for  Divorce  in  matter  referred  to  in 
No.  5  above.  (Plaintiff  will  contend  that  any  rep- 
resentations contained  in  said  complaint  relating 
to  an  interest  in  a  partnership  were  made  in  erron- 
eous reliance  on  contentions  tlieretofore  made  by 
plaintiff  in  intervention.  Plaintiff  will  also  show 
that  she  received  nothing  by  virtue  of  said  repre- 
sentations.) 

7.  Copy  of  Complaint  in  Equity  filed  in  the  Su- 
perior Court  of  Cook  County,  Docket  No.  49  S 
2195,  by  plaintiff  (formerly  Claire  Borin).  (Plain- 
tiff will  contend  that  any  representations  contained 
in  said  complaint  relating  to  an  interest  in  a  part- 
nership were  made  in  erroneous  reliance  on  con- 
tentions theretofore  made  by  plaintiff  in  interven- 
tion. Plaintiff  will  also  show  that  she  received 
nothing  by  virtue  of  said  representations.) 

8.  Form  899 — "Certificate  of  Assessments  and 
Payments". 

9.  Form  668— "Notice  of  Federal  Tax  Lien 
Under  Internal  Revenue  Laws"  filed  as  document 
No.  2579,  November  7,  1956,  in  Los  Angeles  County 
Recorder's  Office. 
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10.  Copy  of  an  agreement  dated  April  15,  1943 
invohing  sliares  in  said  Borin  Art  Products  Cor- 
poration, together  mtli  copies  of  all  of  the  checks 
executed,  delivered,  or  endorsed  under  said  agree- 
ment. 

B.    By  plaintiff  and  defendant  in  intervention: 

1.  Exemplified  copy  of  an  executed  copy  of  a 
docmnent  [16]  entitled  "Agreement",  dated  May  1, 
1943,  and  relating  to  the  fonnation  of  the  said 
entity,  Borin  Art  Products  Company.  (The  pur- 
pose of  this  exhibit  is  to  show  that  what  purports 
to  be  the  signature  of  plaintiff  on  said  document 
is  a  forgery.) 

2.  If  item  10  under  exhibits  to  be  offered  by  de^ 
fendant  and  plaintiff  in  intei^vention  is  not  offered 
by  them,  plaintiff  may  ask  that  it  be  introduced  as 
an  exhibit  of  plaintiff. 

VIII. 

The  following  issues  of  law,  and  no  others,  re- 
main to  be  litigated  upon  the  trial: 

1.  Whether  collection  of  said  taxes  by  distraint 
is  now  bai'red  by  the  statute  of  limitations.  (Plain- 
tiff will  contend  that  this  issue  in  itself  disposes 
of  the  injunction  action  in  favor  of  plaintiff  and 
reduces  this  proceeding  to  the  action  in  interven- 
tion.) 

2.  Whether  plaintiff  is  liable  for  said  taxes  as 
a  transferee  pursuant  to  section  311  of  I.R.C.  1939. 
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IX. 

The  foregoing  admissions  having  been  made  by 
the  parties,  and  the  parties  having  specified  the 
foregoing  issues  of  fact  and  law  remaining  to  be 
litigated,  this  order  shall  supplement  the  pleadings 
and  govern  the  course  of  the  trial  of  this  cause, 
unless  modified  to  prevent  manifest  injustice. 

Sept.  23,  1957. 

/s/  HARRY  C.  WESTOVER, 

United  States  District  Judge. 

Approved  As  to  Form  and  Content: 

/s/  GEORGE  T.  ALTMAN, 

Attorneys  for  Plaintiff  and  Defendant  in  Inter- 
vention. 

/s/  JOHN  G.  ME'SSER, 

Attorney   for   Defendant   and   Plaintiff   in   Inter- 
vention. [17] 

[Endorsed] :    Filed  September  23,  1957. 


[Title  of  District  Court  and   Cause.] 

STIPULATION 

It  Is  Hereby  Stipulated,  by  and  between  the 
parties  hereto,  as  follows: 

1.  The  period  for  collection  of  the  taxes  involved 
here  by  levy  or  distraint  expired  on  June  15,  1957, 
and  collection  thereof,  other  than  by  the  proceed- 
ing in  intervention  filed  herein,  is  now  barred  by 
the  statute  of  limitations. 
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2.  Because  of  the  facts  stated  in  the  foregoing 
paragraph,  the  injunction  action  herein  is  now 
moot  and  this  proceeding  is  reduced  to  the  action 
in  intervention.    [18] 

3.  Plaintiff  herein,  being  defendant  in  inter- 
vention, ^vill  present  no  evidence  intended  to  show 
that  her  signature  on  a  waiver  of  restrictions  on 
assessment  was  obtained  by  fraud  of  an  agent  of 
the  goveiTiment. 

Dated:    November  26,  1957. 

LAUGHLIN  E.  WATERS, 

U.  S.  Attorney, 
EDWARD  R.  McHALE, 
Asst.  U.  S.  Attorney, 
Chief,  Tax  Division, 
JOHN  G.  MESSER, 
Asst.  U.  S.  Attorney, 
/s/  JOHN  a.  MESSER, 
Attorneys  for  Defendant  and  Plaintiff  in  Inter- 
vention. 

/s/  GEORGE  T.  ALTMAN, 
Attorneys   for  Plaintiff  and  Defendant  in  Inter- 
vention. 

It  Is  So  Ordered  this  27th  day  of  November, 
1957. 

/s/  HARRY   C.   WESTOVER, 
Judge.   [19] 

[Endorsed]:     Filed  November  27,   1957. 
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[Title  of  District  Court  and  Cause.] 

NOTICE   OF  MOTION  AND  MOTION  IN 
RESPECT  OF  CERTAIN  EXHIBITS 

To  the  Defendant,  Robert  A.  Riddell,  the  United 
States,  Plaintiff  In  Intervention,  and  Their 
Attorneys : 

You  Will  Please  Take  Notice  that  plaintiff  will 
call  for  hearing  her  motion,  stated  below,  to  reopen 
the  record  for  the  purpose  of  making  motions  in 
respect  to  defendant's  exhibit  U  and  plaintiff's 
exhibit  1,  before  the  Honorable  Harry  C.  Westover, 
United  States  District  Judge,  in  Courtroom  No.  5, 
United  States  Post  Office  and  Courthouse  Building, 
312  North  Spring  Street,  Los  [20]  Angeles  12, 
California,  at  10:00  a.m.,  Monday,  February  3, 
1958,  or  as  soon  thereafter  as  counsel  may  be  heard. 

I. 

Plaintiff  moves  the  court,  to  reopen  the  record, 
upon  such  terms  as  the  court  may  prescribe,  for  the 
purpose  of  enabling  her  to  make  the  following  mo- 
tions in  respect  to  the  exliibits  indicated: 

A. 

Plaintiff  moves  the  court  to  vacate  the  admission 
in  evidence  of  a  certain  abstract  of  record,  being 
defendant's  exhibit  U,  and  to  allow  objections 
thereto. 

Plaintiff's  counsel  came  away  with  the  definite 
belief  that  he  had  made  this  motion  during  the 
course  of  trial  and  that  it  had  been  denied.  The  offi- 


United  States  of  America  21 

cial  repoiir,  however,  does  not  show  such  a  motion 
and  it  may  well  be  that  plaintiff's  counsel  through 
inadvertence  omitted  to  make  it.  It  was  his  inten- 
tion to  make  it  at  the  point  indicated  by  page  151, 
line  14,  of  the  official  transcript,  and  it  was  his  pur- 
pose to  make  it  on  the  ground  stated  at  page  150, 
lines  4  to  10. 

That  exhibit  is  not  one  of  those  listed  in  the  pre- 
trial conference  order.  While  the  court,  at  page 
150,  lines  19  to  23,  indicated  that  it  would  treat  that 
exhibit  as  irrelevant  in  any  case,  the  court's  finding, 
at  page  182,  lines  18-23,  that  Mrs.  Borin  owned  80 
shares  of  stock  of  Borin  Art  Products  Corporation 
may  have  been  based  upon  that  exhibit,  in  view  of 
the  direct  testimony  to  the  contrary  on  page  26, 
lines  8  to  10. 

Also,  the  reason  given  by  the  couii;  in  indicating 
that  the  defendant's  exhibit  U  was  irrelevant,  that 
is,  that  it  involved  divorce  proceedings  (page  150, 
lines  19  to  23) ,  and  therefore  had  nothing  to  do  with 
the  case,  is  the  same  reason  for  which  the  court 
denied  admission  into  evidence  of  plaintiff's  exhibit 
12  for  identification,  which  was  offered  immediately 
afterward  and  related  [21]  to  the  same  proceeding 
as  defendant's  exhibit  U.  (See  page  152,  line  20,  to 
page  153,  line  7.) 

B. 

Plaintiff  further  moves  the  court  for  leave  to 
state  for  the  record  the  limited  purpose  for  which 
she  offered  exhibit  1,  being  a  copy  of  a  certain 
agreement. 
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That  plaintiff's  exhibit  1  was  intended  to  be  filed 
for  a  limited  pui'pose  is  specifically  shown  in  the 
pre-trial  conference  order,  page  7,  lines  3-5.  Plain- 
tiff offered  that  document  only  for  the  purpose  of 
showing  the  deliberate  falsification  of  her  signature 
thereon,  and  also  the  teiTiis  of  the  purported  agree- 
ment, but  not  for  the  jDurpose  of  establishing  the 
tnith  of  any  of  the  recitals  contained  therein.  It 
was,  of  course,  not  plaintiff's  purpose  to  contradict 
her  own  direct  testimony  (page  26,  lijies  8  to  10) 
that  she  never  owned  any  stock  in  Borin  Art  Prod- 
ucts Corporation. 

II. 

In  accordance  ^vitll  the  j^ennission  gTanted  by  the 
court  plaintiif  will  file  before  the  date  for  hearing 
this  motion  her  proposed  findings  and  points  and 
authorities,  as  allowed  hy  the  court,  page  190,  lines 
22  to  25,  of  the  transcript. 

Respectfully  submitted, 

/s/  GEORGE  T.  ALTJMAN, 

Attorney  for  Plaintiff.  [22] 

Affidavit  of  George  T.  Altman 

County  of  Los  Angeles, 
State  of  California — ss. 

George  T.  Altman,  being  duly  sworn,  deposes  and 
says: 

That  the  facts  stated  in  paragraphs  A  and  B  of 
the  foregoing  Motion  in  Respect  of  Cei-tain  Exhib- 
its are  true  and  correct. 

/s/  GEORGE  T.  ALTMAN. 
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Subscribed  and  sworn  to  before  me  this  23rd  day 
of  January,  1958. 

[Seal]        /s/  DOROTHY  B.  CLOVER, 

Notary  Public  in  and  for  said 
County  and  State.  [23] 

Memorandum  of  Points  and  Authorities  in  Support 
of  Motion  in  Respect  of  Certain  Exhibits. 

Under  F.R.C.P.,  Rule  60(b)(1),  the  corrections 
requested  here  may  be  made  even  after  judgment. 
This  is  all  the  more  tnie  here  since  this  is  a  pro- 
ceeding in  equity  under  the  trust  fund  doctrine, 
Phillips  V.  Commissioner,  283  U.S.  589,  Phillips- 
Jones  Corporation,  et  al.,  v.  Pannely,  302  U.S.  233, 
and  defendant  here  has  admitted  that  this  is  a 
harsh  case  (T.  100,  lines  1  and  2).  See  also 
F.R.C.P.,  Rule  59;  Partridge  v.  Presley,  88  App. 
B.C.  298,  189  F.  2d  645,  cert,  denied  342  U.S.  850. 

The  ground  for  objection  to  admission  of  defend- 
ant's exhibit  U  as  stated  in  the  transcript  (page 
150,  lines  4  to  10)  is  clearly  within  the  hearsay  rule. 
See  1  Jones  on  Evidence,  sec.  297,  page  559',  and 
sec.  298,  page  563.  [24] 

Acknowledgment  of  Receipt  of  Copy  At- 
tached. [25] 

[Endorsed] :  Filed  January  24,  1958. 
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[Title  of  District  Court  and  Cause.] 

FINDINaS  PROPOSED  BY  PLAINTIFF, 
DEPENDENT  IN  INTERVENTION 

1.  This  is  an  action  by  plaintiff  for  an  order 
enjoining  defendant  from  collecting  taxes  and  inter- 
est assessed  against  plaintiff  as  alleged  transferee 
of  the  assets  of  Borin  Art  Products  Corporation,  an 
Illinois  coi'poration,  and  an  action  by  plaintiff  in 
intervention  for  recovery  of  said  taxes.  [Pre-trial 
conference  order,  par.  III(l)]. 

2.  The  period  for  collection  of  taxes  involved 
here  by  levy  or  distraint  exjiired  on  June  15,  1957, 
and  collection  thereof  other  than  by  the  proceeding 
in  intervention  is  now  barred  by  the  [26]  statute  of 
limitations  [Stipulation,  par.  1]. 

3.  Because  of  the  facts  stated  in  the  foregoing 
paragraph,  the  injunction  action  herein  is  now  moot 
and  this  proceeding  is  reduced  to  the  action  in  in- 
tervention. [Stipulation,  par.  2]. 

4.  Plaintiif  is  an  individual  residing  at  Los 
Angeles,  California.  [Pre-trial  conference  order, 
par.  111(2)].  She  was  married  to  Nathan  Borin  in 
1933  [T.  25,  lines  18-20]  and  divorced  from  him  in 
1949.  [T.  33,  lines  3-6]. 

5.  Defendant  is  District  Director  of  Internal 
Revenue  for  the  Sixth  District  of  California.  [Pre- 
trial conference  order,  par.  111(3)]. 

6.  The  taxes  involved  are  income  and  excess 
profits  taxes  of  the  said  Borin  Art  Products  Corpo- 
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ration  for  the  year  1942  and  the  period  January  1 
to  April  30,  1943.  [Pre-trial  conference  order,  par. 
111(4)]. 

7.  The  total  amount  of  such  taxes  asserted 
against  the  said  corporation  for  the  said  periods  is 
not  shown  by  evidence  in  the  record;  of  said 
amoimt,  whatever  it  is,  the  smn  of  $10,705.69  was 
thereafter  assessed  against  plaintiff  on  the  ground 
that  assets  in  that  amount  were  received  by  plain- 
tiff from  the  said  corporation  as  transferee.  [Pre- 
trial conference  order,  pars.  111(4),  (10)]. 

8.  On  April  30,  1943,  the  said  corporation  was 
terminated  and  liquidated  and  the  assets  of  the  cor- 
poration, subject  to  its  liabilities,  were  transferred 
to  a  purported  partnership  known  as  Borin  Art 
Products  Company.  [Pre-trial  conference  order, 
par.  111(5)  ;  T.  182,  line  24  to  T.  183,  line  2]. 

9.  Prior  to  said  transfer  of  assets  the  share- 
holders of  the  corporation  transferred  their  stock 
therein  to  the  said  Borin  Art  Products  Company 
and  at  the  time  of  said  transfer  of  assets  the  Borin 
Art  Products  Company  was  the  sole  shareholder  of 
the  corporation,  [Pre-trial  conference  order,  par. 
111(7)].  [27] 

10.  Under  the  purported  organizing  instrument 
of  said  Borin  Art  Products  Company,  entitled 
"Agreement,"  hereinafter  referred  to  as  the  "part- 
nership agreement,"  Nathan  Borin  was  named  as 
sole  general  partner  and  sixteen  other  individuals, 
including  plaintiff,  as  limited  partners.  [Plaintiff's 
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exhibit  1,  pp.  3-4].  The  amount  contributed  by 
plaintiff  was  therein  shown  as  "10%  of  company 
[Borin  Art  Products  Corporation]  assets  of  the 
agreed  vakie  of  $12,000."  [Plaintife's  exhibit  1,  pp. 
4  and  5].  The  corresponding  ^'agreed"  vakie  of  the 
total  assets  of  said  corporation  on  liquidation  was 
10  times  that  amount  or  $120,000.00. 

11.  Subsequent  to  the  dissolution  of  said  corpo- 
ration and  the  distribution  of  its  assets,  additional 
liabilities  were  fomid  and  determined  as  follows: 
income  and  excess  profits  taxes  determined  June  3, 
1948,  for  the  years  1940  and  1941  in  a  total  amount 
of  $80,019.10  [Plaintife's  exhibit  2];  income  and 
excess  profits  taxes  for  the  year  1942  and  the  period 
January  1  to  April  30,  1943,  in  an  amount  in  excess 
of  $40,000.00.  [The  complaint  in  intervention,  par. 
V,  alleges  that  a  total  of  $108,287.99  was  assessed 
against  the  corporation  for  the  periods  1942  and 
January  1  to  April  30,  1943.  While  there  was  no 
proof  offered  by  the  government  on  this,  we  assume 
that  the  amount  in  any  event  was  in  excess  of 
$40,000.00]. 

12.  Assuming  the  "agreed"  value  shown  in  par. 
10  above  is  the  actual  value,  the;  net  value  of  the 
corporation's  assets  as  of  the  date  of  liquidation 
and  distribution  and  after  deduction  of  all  liabili- 
ties including  federal  taxes  was  less  than  zero. 
[Based  on  paragraphs  10  and  11  above]. 

13.  If  plaintiff  in  fact  received  on  the  distribu- 
tion of  said  corporation's  assets  a  10%  interest  in 
said  Borin  Art  Products  Company,   said  interest 
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was  received  by  her  subject  to  a  lien  for  any  debts 
due  Nathan  Borin,  including  the  "purchase"  price 
of  the  purported  like  interest  in  the  corporation 
suiTendered.  [Plamtife's  [28]  exhibit  1,  par.  20]. 
Also,  such  interest  in  Borin  Art  Products  Company 
was  terminable  by  Nathan  Boiin  at  will.  [Plain- 
tiff's exhibit  1,  pars.  5,  21]. 

14.  The  value  of  such  interest,  if  any,  received 
by  her  was  less  than  zero.  [Pars.  12  and  13  above]. 

15.  Xo  contrary  evidence  of  the  value  of  such 
interest,  if  any,  was  introduced  by  defendant. 
[T.  96;  on  the  question  of  burden  of  proof  see  pars. 
A  and  K  of  Argument  filed  concurrently  herewith]. 

16.  Xo  evidence  was  introduced  to  show  whether 
or  not  the  smns  assessed  against  plaintiff  as  trans- 
feree for  the  periods  involved  here  were  not  also 
assessed  against  others.  Nor  was  any  evidence  intro- 
duced to  show  what  the  corporate  taxes  involved 
amounted  to,  or  whether  or  not  any  part  of  such 
taxes  was  in  fact  unpaid.  [For  the  importance  of 
this  paragraph  see  par.  B  of  Argmnent  filed  con- 
currently herewith]. 

17.  The  United  fStates  had  previously  assessed 
against  plaintiff,  as  alleged  transferee  of  the  said 
corporation,  income  and  excess  profits  taxes  for  the 
years  1940  and  1941  in  the  total  amount  of  $12,- 
000.00.  The  said  amount  was  subsequently  paid  in 
full  by  persons  other  than  plaintiff.  [Pre-trial  con- 
ference order,  par.  111(11);  plaintiff's  exhibit  3; 
see  also  par.  C  of  Argument  filed  concurrently  here- 
with]. 
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18.  Under  the  partnership  agreement  of  said 
Borin  Art  Products  Company  it  was  provided, 
inter  alia,  as  follows: 

"(5)  The  tenn  for  which  the  partnership  is  to 
exist  is  the  period  of  one  year  commencing  the  1st 
day  of  May  1943  and  ending  April  30,  1944,  and 
thereafter  from  year  to  year  unless  at  least  six  (6) 
calendar  months  before  April  30th  of  any  year, 
General  Partner  [Nathan  Borin]  shall  have  deliv- 
ered to  the  office  of  the  pai*tnership  a  "\^aitten  notice 
that  he  desires  to  terminate  the  partnership  [29]  at 
the  close  of  business  on  April  30th  of  the  succeed- 
ing year,  in  which  event  the  partnership  shall  ter- 
minate at  the  time  so  designated."  [Plaintiff's  ex- 
hibit 1,  p.  4,  par.  5]. 

"(8)  The  time  when  the  contribution  of  the 
Limited  Partners  who  have  made  contribution  is  to 
be  returned,  is  at  the  termination  of  said  partner- 
ship. [Plaintiff's  exhibit  1,  pp.  6-7,  par.  8]. 

"(20)  It  is  further  understood  and  agreed  that 
in  any  instance  where  any  Limited  Partner  has  be- 
come indebted  to  the  Greneral  Partner  by  reason  of 
the  purchase  of  stock  of  Borin  Ari  Products  Cor- 
poration, or  for  any  other  reason,  the  said  Greneral 
Partner  shall  have  a  lien  upon  any  and  all  profits 
payable  to  the  said  Limited  Partner  from  said  part- 
nership until  the  sum  due  said  General  Partner 
from  said  Limited  Partner  or  partners  has  been 
paid  him."  [Plaintiff's  exhibit  1,  pp.  9-10,  par.  20]. 

"  (21)   In  the  event  that  employment  by  the  part- 
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iiersMp  of  any  of  the  Limited  Partners  is  termi- 
nated for  any  reason,  with  or  without  cause,  the 
partnership  shall  thereafter  have  a  continuing 
option  and  right  to  re-purchase  said  Limited  Part- 
ner's interest  in  said  parinership.  In  the  event  said 
partnership  elects  to  re-purchase  the  interest  of 
such  Limited  Partner  at  any  time  thereafter,  it 
shall  -pay  therefor  the  book  value  thereof  as  deter- 
mined by  the  last  previous  audit  prior  to  such  elec- 
tion. The  payment  therefor  shall  be  in  equal  install- 
ments extending  over  a  period  of  eighteen  (18) 
months  from  the  time  of  such  election."  [Plaintiff^s 
exhibit  1,  p.  10,  par.  21]. 

19.  Plaintiff  in  fact  never  was  an  employee  of 
said  partnership  and  never  rendered  any  services  to 
said  partnership.  [30]   [T.  167,  lines  14-16]. 

20.  Plaintiff  never  o\\med  any  stock  in  the  Borin 
Art  Products  Corporation.  [T.  26,  lines  8-10;  as  to 
defendant's  exliibits  see  pars.  D  through  J  of  Argu- 
ment filed  concurrently  herewith].  She  never  at- 
tended a  meeting  of  the  Board  of  Directors  or  a 
meeting  of  the  stockholders,  nor  received  any  divi- 
dends from  the  corporation.  [T.  26,  lines  11-20]. 
She  did  not  know  that  the  corporation  was  liqui- 
dated, nor  did  she  know  that  the  partnership  was 
formed.  [T.  26,  line  21,  to  T.  27,  line  4]. 

21.  Plaintiff  did  not  sign  the  partnership  agree- 
ment. [T.  183,  lines  3-4].  What  purports  to  be  her 
signature  on  the  partnership  agreement  was  an  at- 
tempt by  someone  else  to  copy  her  signature. 
[T.  10,  line  19  to  T.  11,  line  1].  Plaintiff  never 
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authorized  anyone  to  sign  the  partnership  agree- 
ment for  her.  [T.  118,  lines  18  to  21]. 

22.  Plaintiff  has  had  no  business  experience  and 
does  not  know  anything  about  business  practices. 
[T.  120,  lines  2  to  4  and  lines  10  and  11]. 

23.  Nathan  Borin  treated  the  partnership  as  his 
own  business.  [T.  142,  lines  22  to  25 ;  see  also  par.  L 
of  Argiunent  filed  concurrently  herewith].  The 
partnership  was  a  dummy  setup  and  it  was  Nathan 
Borin 's  purpose  in  doing  this  to  evade  taxes. 
[T.  160,  lines  8  to  10].  By  letter  dated  March  30, 
1950,  the  Treasury  Department  advised  plaintiff 
of  an  overassessment  determined  for  the  years  1944, 
1945  and  1946  in  the  individual  income  taxes  of 
plaintiff  and  as  a  reason  therefor  stated  that  the 
income  taxed  to  plaintiff  as  income  from  a  partner- 
ship Borin  Art  Products  Company  was  not  her 
income  but  that  of  her  husband  Nathan  Borin. 
[Pre-trial  conference  order,  par.  111(12)].  None  of 
the  persons  shown  in  the  partnership  agreement  as 
limited  partners  received  any  actual  distributions 
from  the  partnership.  [T.  98,  lines  9-10].  Nathan 
Borin  charged  vast  sums  of  money  which  he  ex- 
pended in  night  [31]  clubs,  cabarets  and  other 
places  of  entertainment  as  partnership  expenses, 
when,  in  fact,  they  were  not;  he  charged  numerous 
items  involving  hotel  bills  for  his  own  personal 
pleasure  to  the  partnership  as  expenses;  he  charged 
the  purchase  and  operation  of  two  Cadillac  automo- 
biles to  the  partnership  as  firm  expenses,  when,  in 
fact,  they  were  for  his  individual  use;  he  gave  lav- 
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ish  gifts  costing  substantial  sums  of  money  to  vari- 
ous persons  and  charged  the  same  as  an  expense  of 
the  partnership,  when,  in  truth  and  in  fact,  the 
gifts  were  made  solely  for  his  individual  benefit  and 
in  numerous  other  ways  he  utilized  the  funds  of  the 
partnership  for  his  own  individual  benefit.  [Defend- 
ant's exhibit  T,  p.  4]. 

24.  In  Febniary,  1945,  plaintiff  went  to  Florida 
and,  because  of  intervening  circiunstances,  she  re- 
turned about  a  month  later  to  file  suit  against  her 
husband  for  divorce.  [T.  28].  She  foimd  certain  pa- 
pers and  documents  in  their  home  and  took  them  to 
her  attorney.  Her  attorney  said  that  the  papers  in- 
dicated that  she  had  some  interest  in  her  husband's 
business.  Prior  thereto  she  never  knew  anything 
about  such  an  interest.  [T.  29,  lines  17  to  24]. 
Plaintiff  herself  never  inforaied  any  of  the  attor- 
neys Avhom  she  employed  that  she  had  an  interest 
in  the  partnership.  [T.  119,  lines  14  to  16;  T.  139, 
lines  17  to  20]. 

25.  Plaintiff  signed  her  personal  income  tax  re- 
turn for  1944  in  blank;  she  did  this  at  the  request 
of  a  Mr.  Locker,  who  at  that  time  worked  for  Mr. 
Borin;  when  she  signed  it  none  of  the  writing  was 
on  the  return ;  she  returned  the  return  either  to  Mr. 
Locker  or  Mr.  Borin,  and  after  she  returned  it  mth 
her  signature  the  amounts  shown  in  the  return  were 
inserted  by  parties  unkno^\^l  to  her.  [T.  45,  line  16 
to  T.  46,  line  7;  T.  183,  lines  5  to  11].  At  that  time 
she  was  always  getting  papers  to  si.gn  and  signed 
them  without  knowing  what  they  meant.  [T.  58, 
lines  12-14]. 
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26.  Plaintiff  did  not  sign  the  income  tax  retui-n 
filed  in  her  name  for  1945.  Her  name  uxoon  that  re- 
turn was  placed  there  [32]  by  someone  else  without 
her  authorization.  She  had  no  knowledge  that  the 
return  was  filed  or  what  was  contained  in  it. 
[T.  183,  lines  12  to  17]. 

27.  Plaintiff:  did  not  receive  any  money,  prop- 
erty, or  assets  from  the  Borin  Art  Products  CoriDo- 
ration  at  the  time  of  its  dissolution  or  from  the 
partnership,  Borin  Ai-t  Products  Company.  [T.  54, 
lines  15-17 ;  T.  51,  line  25  to  T.  55,  line  2 ;  T.  183, 
lines  18  to  21].  There  was  no  benefit  received  and 
accepted  by  her.  [T.  189,  lines  19-21]. 

28.  Borin  Art  Products  Company  was  not  a  real, 
bona  fide  partnershij^.  [T.  160,  lines  8  to  10;  see  also 
par.  L  of  Ai'gimient  filed  concurrently  herewith]. 

29.  Plainti:^  was  not,  during  the  taxable  year 
1941.  or  1945,  or  at  any  other  time,  a  bona  fide  lim- 
ited partner  in  said  firm  but  was  merely  so  desig- 
nated for  tax  purposes  by  her  then  husband,  Nathan 
Borin.  [Defendant's  exhibits  W,  X,  and  Y;  see  also 
pars.  23  and  28  above]. 

30.  The  equities  here  are  in  favor  of  plaintiff. 
[T.  190,  line  21:  see  also  par.  J  of  Argiunent  filed 

concurrently  herewith].   [33] 

Acknowledgment  of  Receipt  of  Copy  At- 
tached. [34] 

[Endorsed]  :  Lodged  January  30,  1958. 
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[Title  of  District  Court  and  Cause.] 

PLAIXTIFF^S  OBJECTIOXS  TO  'TIXDIXaS 
OF  FACT,  COXCLUSIOXS  OF  LAW  AXD 
JUDa:MEXT"  LODOED  BY  DEFEXDAXT 

In  order  to  avoid  confusion,  we  have  in  the  fol- 
lowing statement  of  objections  adopted  the  govern- 
ment's nomenclature  referring  to  Mrs.  Morse  as  the 
defendant  and  the  government  as  the  intei'venor. 
Also,  the  paragi-aph  numbers  are  the  government/s. 
The  transcript  reference  ''T"  refers  to  the  original 
transcript  of  testimony  taken  at  the  trial  on  Janu- 
aiy  2  and  3.  1958.  References  to  the  proceeding  had 
on  Febniary  3,  1958,  are  separately  identified. 

I. 

Xo  objection.  [35] 

II. 

Xo  objection. 

III. 

Xo  ol)jection  provided  t^vo  corrections  are  made. 
After  the  words  ''filed  Xovember  27,  1957."  there 
should  be  inserted:  "the  statute  having  mn  on  col- 
lection of  said  taxes  by  levy  or  distraint,".  This  is 
necessary  to  show  the  reason  the  suit  for  injunction 
became  moot  and  the  effect  of  its  becoming  moot. 

A  second  coiTCction  is  that  there  should  be  added 
to  this  paragi'aph  the  following  sentence:  "She  was 
married  to  Xathan  Borin  in  1933  and  divorced  from 
him  in  1949."  The  year  of  marriage  is  shown  in  the 
transcript  at  page  25,  lines  18-20,  and  the  year  of 
divorce  is  shown  at  page  33,  lines  3-6. 
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IV. 

No  objection. 

V. 

No  objection. 

VI. 

There  is  no  objection  provided  two  corrections 
are  made.  As  the  first,  there  should  be  inserted  after 
the  word  ''corporation"  in  line  10  the  following: 
'%  subject  to  all  of  its  liabilities,".  This  is  shown  in 
the  pre-trial  conference  order,  page  3,  lines  9-11. 

The  second  correction  is  that  the  word  "partner- 
ship" should  be  changed  to  read  ''purported  part- 
nership." We  submit  that  a  bona  fide  partnership 
did  not  exist.  See  the  transcript,  page  160,  lines 
8-10;  see  also  par.  23  of  "Findings  Proposed  by 
Plaintiff,  Defendant  in  Intervention"  and  par.  L  of 
"Plaintiff's  Argument  on  the  Evidence  and  the 
Law,"  filed  January  30,  1958. 

VII. 

This  paragraph  is  wholly  objected  to.  There  is  no 
evidence  to  support  the  conclusion  that  Claire 
Morse  was  the  owner  of  80  shares  of  stock  of  Borin 
Art  Products  Corporation.  Mrs.  [36]  Morse  testi- 
fied directly,  in  reply  to  the  court's  question,  that 
she  never  owned  any  stock  in  the  corporation. 
[T.  26,  lines  8-10].  CoriTspondingly,  she  never  at- 
tended a  meeting  of  the  Board  of  Directors  or  a 
meeting  of  the  stockholders,  or  received  any  divi- 
dends from  the  corporation.  [T.  26,  lines  11-20]. 
She  did  not  even  know  that  the  corporation  was  liq- 
uidated, nor  did  she  know  that  the  partnership  was 
formed.  [T.  26,  line  21,  to  T.  27,  line  4].  The  gov- 
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erimient  has  itself  stated  that  stock  may  have  been 
transfei-red  into  her  name  without  her  knowledge 
"as  part  of  the  scheme  for  dissolution  of  the  corpo- 
ration and  creating  the  partnership."  [Transcript 
of  proceedings  February  3,  1958,  p.  2,  lines  8-14]. 
This  in  itself  proves  that  she  never  in  fact  owned 
any  stock  in  the  corporation.  Precisely  such  me- 
chanics were  used  in  forming  the  partnership  in- 
volved in  Commissioner  v.  Tower,  327  U.S.  280, 
which  case  was  explained  and  approved  in  Commis- 
sioner V.  Culbertson,  337  U.S.  733. 

vin. 

We  make  several  objections  to  this  paragraph. 
In  the  first  place  we  submit  for  reasons  stated 
above  that  the  term  '"pai-tnership"  should  read 
''pui^oorted  partnership."  In  the  second  place,  Mrs. 
Morse  did  not  ''receive"  a  10%  interest  in  the  part- 
nership. An  accurate  statement  of  the  interest  which 
was  evenly  purportedly  created  in  her  by  the  part- 
nership agi-eement  requires  pars.  10  through  15  and 
par.  18  of  "Findings  Proposed  by  Plaintiff,  De- 
fendant in  Intervention,"  filed  January  30,  1958. 

Assuming  that  Mrs.  Morse  did  have  such  an  in- 
terest it  is  clear  also  that  she  never  agreed  to  a 
value  of  $12,000.00  and  of  course  there  is  no  agree- 
ment between  the  parties  to  this  proceeding,  nor 
any  evidence  of  any  kind,  that  the  interest,  if  it  did 
exist,  had  any  such  value,  or  any  value  at  all. 

IX. 

The  word  "directly"  in  line  24  should  be  stricken 
and  also  the  entire  portion  beginning  in  line  25 
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with  the  woid  "bnf  [37]  As  noted  above  in  refer- 
ence to  par.  \  UL,  the  government  itself  has  now 
indicated  in  this  proceeding  that  tiie  porported 
receipt  of  SO  shares  and  exchange  of  sudi  shares  for 
an  interest  in  the  jjartnership  were  mere  forms  car- 
ried out  without  Mis.  Morse's  knowledge  as  x>art  of 
a  "scheme,"  also  unknown  to  her,  whereby  the  eor- 
jioration  was  dissolved  and  the  so-called  x>artnersliip 
formed- 

X. 

Xo  objection. 

XL 

We  submit  that  this  paragraph  should  be  entirely 
stricken-  In  the  first  place,  these  "agreements''  are 
not  real  agreements.  The  recited  consideration  from 
jBie  Ccanmi^oner,  not  to  issue  a  deficiency  notice  to 
and  assess  the  corporation,  is  illusory  since  the  cor- 
poration had  no  assets;  and  the  recited  admission 
by  the  taxpayer,  that  she  is  a  transferee,  is  mean- 
ingles  since  it  is  expressly  limited  to  the  extent  of 
hcT  liability  as  transferee,  the  very  liability  here  in 
question.  Furthermore,  contrary  to  the  final  sen- 
tcaice  of  this  paragraph,  the  Commissioner  neither 
accepted  nor  relied  on  these  ""agrejements,''  for,  as 
shown  in  intervener's  ]>ar.  Y,  he  did  in  fact  assess 
the  corporation.  We  sulmiit  therefore  that  this  par- 
agraph of  the  findings  lodged  by  intervener  should 
be  stricken. 

XEL 

^e  object  to  this  paragraph  for  the  reason  that 
there  is  a  failure  to  disclose  the  entire  wording  of 
the  exhibit.  The  exhiMt  reads  at  the  top : 
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"Pui*suant  to  the  provisions  of  Section  272(d)  of 
the  Internal  Revenue  Code  and  or  the  correspond- 
ing provisions  of  j)rior  internal  revenue  laws,  the 
restrictions  provided  in  Section  272(a)  of  the  Inter- 
nal Revenue  Code  and/or  the  corresponding  i^rovi- 
sions  of  prior  internal  revenue  laws  as  amended  are 
hereby  waived  and  consent  is  given  to  the  assess- 
ment and  collection  of  the  following  deficiency  [3S] 
or  deficiencies  in  tax:". 

It  is  clear  from  the  sections  referred  to  that  the 
docmnent  is  nothing  but  a  waiver  of  the  right  to 
test  the  validity  of  the  tax  in  the  Tax  Couri  before 
payment.  This  is  more  clearly  shown  by  the  fii'st 
paragi'aph  of  the  note  at  the  bottom  of  the  exhibit 
reading  as  follows: 

**The  execution  and  filing  of  this  waiver  at  the 
addi'ess  shown  in  the  accompanying  letter  will  ex- 
pedite the  adjustment  of  your  tax  liability  as  indi- 
cated above.  It  is  not,  however,  a  final  closing  agTce- 
ment  under  section  3760  of  the  Internal  Revenue 
Code,  and  does  not,  therefore,  i^reclude  the  assertion 
of  a  fiu'ther  deficiency  in  the  manner  i^rovided  by 
law  should  it  subsequently  ])e  detennmed  that  addi- 
tional tax  is  due,  nor  does  it  extend  the  statutory 
period  of  limitation  for  refimd,  assessment,  or  col- 
lection of  the  tax." 

We,  of  course,  have  no  objection  to  a  paragraph 
quoting  the  exhibit  verbatim  even  though,  as  shown 
at  T.  179,  lines  9-13,  defendant,  !Mi'S.  Morse,  was  not 
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allowed  to  introduce  a  copy  of  a  letter  showing  tliat 
the  document  was  misrepresented  to  her  as  a  mere 
extension  of  time. 

XIII. 

We  object  to  the  last  sentence  of  this  paragraph, 
that  is,  the  sentence  which  reads  ^'No  part  of  any 
of  said  unpaid  balances  has  been  paid."  We  agree 
that  no  part  of  it  was  paid  by  Mrs.  Morse.  We 
agree  also  that  no  payment  was  made  against  this 
particular  transferee  assessment.  There  is  no  evi- 
dence, however,  that  the  deficiencies  in  taxes  of  the 
corporation,  upon  the  basis  of  which  the  transferee 
assessment  was  made,  have  not  in  fact  been  paid 
in  full. 

XIV. 

No  objection.  [39] 

XV. 

No  objection. 

XVI. 

We  object  to  the  entire  portion  beginning  in  line 
23  with  the  words  ''but  subsequent."  We  submit 
that  there  is  no  evidence  to  support  that  portion. 
There  is,  indeed,  no  evidence  that  she  had  ever  read 
the  partnership  agreement  or  knew  its  contents. 

If  reliance  is  placed  upon  exhibit  T  we  submit 
that  the  entire  document  and  not  just  a  part,  of  it 
should  have  been  brought  into  the  record. 

Moreover,  the  document  on  its  face  shows  that  the 
purported  partnership  was  a  sham.  See  the  follow- 
ing wording  in  that  document  on  page  4: 

''Nathan    Borin    charged    vast    sums    of    money 
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which  he  expended  in  night  clubs,  cabarets  and 
other  places  of  entertainment  as  partnership  ex- 
penses, when,  in  fact,  they  were  not;  he  charged 
niunerous  items  involving  hotel  bills  for  his  own 
personal  pleasure  to  the  partnership  as  expenses; 
he  charged  the  purchase  and  oxDeration  of  two  Cad- 
illac automobiles  to  the  partnership  as  firm  ex- 
penses, when,  in  fact,  they  were  for  his  individual 
use;  he  gave  lavish  gifts  costing  substantial  sums 
of  money  to  various  persons  and  charged  the  same 
as  an  expense  of  the  partnership,  when,  in  truth 
and  in  fact,  the  gifts  were  made  solely  for  his  indi- 
vidual ])enefit  and  in  niunerous  other  ways  he 
utilized  the  funds  of  the  partnership  for  his  own 
individual  benefit,"  (Emphasis  added.) 

That  imder  such  circumstances  a  partnership  is  a 
sham,  see  par.  L  of  "Plaintiff^s  Argument  on  the 
Evidence  and  the  Law,"  filed  January  30,  1958. 

Furthermore,  neither  exhibit  T  nor  anything  else 
in  the  record  shows  that  Mrs.  Morse  "recognized 
and  ratified  the  partnership  [40]  agreement,"  as  set 
foi-th  in  intervener's  proposed  finding  XVI.  Ratifi- 
cation cannot  be  asserted  against  a  person  unless  it 
is  sho\\TL  that  he  had  foreknowledge  of  all  the  mate- 
rial facts,  and  there  is  no  such  showing  here. 

''A  ratification  can  only  arise  from  act  of  the 
mind,  the  intent  of  the  party  to  ratify,  knowing  all 
the  facts  and  circumstances  connected  with  the 
transaction."  Stevenson  v.  Dome,  3  111.  C.C.  135, 
200;  8  III.  Digest  128.  "A  principal  is  not  bound  by 
a  ratification  of  an  unauthorized  act  of  his  agent 
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unless  lie  had  previous  knowledge  of  all  the  mate- 
rial facts."  Hildebrand  v.  Beck,  (1925)  196  Cal. 
141,  148. 

To  the  same  effect,  Tidewater  Oil  Company  v.  Com- 
missioner, 29  B.T.A.  1208,  1221;  Bigelow  on  Estop- 
pel, 6th  Edition,  1913,  at  p.  493 ;  Schiitz  v.  Jordan, 
141  U.S.  231,  35  L.  Ed.  705,  11  S.  Ct.  906. 

Moreover,  ratification,  even  as  so  defined,  is  not 
sufficient  here.  What  must  be  shown  is  estoppel.  In 
Tidewater  Oil  Company  v.  Commissioner,  supra,  it 
was  stated,  at  pp.  1221-1222: 

''The  respondent  [the  Commissioner]  has  not 
established  as  a  fact  in  this  case  a  ratification,  an 
acquiescence,  an  affirmance,  or  an  acceptance  of  ]3en- 
efits  by  the  petitioner,  but,  even  if  he  had,  the  mere 
fact  would  be  inadequate  for  his  purpose  without, 
in  addition,  an  estoppel  otherwise  incomplete." 

The  Tidewater  Oil  case  has  been  cited  with  ap- 
proval more  than  30  times,  including  many  times  on 
the  very  point  here  involved,  such  as  in  Pancoast 
Hotel  Company  v.  Commissioner,  2  T.C.  362,  370, 
and  most  recently  in  Crosley  Corporation  v.  U.S. 
(C.A.  6,  1956)  229  F.  2d  372. 

This  rule  of  the  Tidewater  Oil  case  is  all  the 
more  pertinent  here  since  the  document  allegedly 
ratified  here  was  a  forged  document,  insofar  as 
Mrs.  Morse  was  concerned.  [41] 

"At  all  events  a  principal  may  be  liable  on  the 
forged  instrument  if  his  promise  to  assume  the  con- 
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tract  induces  the  other  party  to  change  his  position 
to  his  prejudice;  the  rule  in  such  cases  rests,  how- 
ever, on  the  doctrine  of  estoppel  rather  than  that  of 
ratification."  2  C.J.S.  1076,  citing  cases  from  nu- 
merous jurisdictions. 

This  is  still  more  true  here  because  the  act  of 
ratification  relied  on  is  a  pleading.  A  pleading  it- 
self, even  though  under  oath,  cannot  ratify,  much 
less  operate  as  an  estoppel.  It  was  stated  in  Park- 
inson V.  California  Co.  (C.A.  10,  1956),  233  F.  2d 
432,  at  438: 

"Be  that  as  it  may,  we  must  reject  the  theory 
that  the  pleading  of  a  claim  under  oath,  apart  from 
equitable  considerations  which  may  be  deemed  in 
reason  to  operate  as  an  estoppel  by  conduct,  irre- 
vocably freezes  the  contentions  of  the  pleader  so 
that  under  no  circumstances  may  he  alter  his  view 
in  that,  or  another,  case,  or  assert  an  inconsistent 
position.  This  would  not  be  in  keeping  with  the 
spirit  of  Federal  Rules  of  Civil  Procedure,  rule 
8(e)(2),  28  U.S.C.A.  would  be  out  of  hannony  mth 
the  great  weight  of  authority  independent  of  that 
rule,  and  would  discourage  the  determination  of 
cases  on  the  basis  of  the  true  facts  as  they  might  be 
established  ultimately.  Even  in  the  case  of  false 
statements  in  pleadings,  public  policy  can  be  vindi- 
cated otherwise — and  more  practicably  and  fairly  in 
most  instances — than  through  suppression  of  truth 
in  the  future.  Tracy  Loan  &  Trust  Co.  v.  Openshaw 
Inv.  Co.,  102  Utah  509,  132  F.  2d  388.  The  prevail- 
ing rule,  more  in  accord  with  reason,  is  stated  under 
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the  principal  section  heading,  31  C.J.S.  Estoppel, 
Sec.  121  p.  386,  preceding  the  minority  view  quoted 
by  the  defendants.  See  also  Sinclair  Refining  Co. 
[42]  V.  Jenkins  Petroleum  Process  Co.,  1  Cir.,  1938, 
99  F.  2d  9,  certiorari  denied  305  U.S.  659,  59  S.  Ct. 
362,  83  L.  Ed.  427." 

To  the  same  effect  under  Illinois  Law,  18  111.  Law 
and  Practice  64,  citing  ShoU  v.  Gemian  Coal  Co., 
28  N.E.  748,  139  111.  21;  Thomas  V.  Danglus,  105 
N.E.  2d  129,  346  111.  App.  277;  Siegel,  Cooper  &  Co. 
V.  Colby,  52  N.E.  917,  176  111.  210. 

What  must  be  shown  then  is  estoppel,  not  ratifi- 
cation. As  to  what  estoppel  requires  we  refer  to 
and  incorporate  by  reference  the  legal  contentions 
contained  in  "Plaintiff's  Argument  on  the  Evidence 
and  the  Law,"  filed  January  30,  1958,  paragraph  J. 
Clearly  there  is  no  estoppel  here.  There  were  no 
benefits  accepted  by  Mrs.  Morse,  nor  any  reliance  by 
intervener  to  its  detriment.  The  evidence  is  to  the 
very  contrary.  On  March  30,  1950,  the  government 
itself  deteraiined  that  Mrs.  Morse  had  no  partner- 
ship interest  in  Borin  Art  Products  Company. 
[Pre-trial  conference  order,  p.  3,  line  31  to  p.  4, 
line  7]. 

XVII. 

We  object  to  this  paragraph.  In  the  first  place,  if 
this  complaint  was  indeed  filed  in  a  proceeding  in 
Illinois  then  exhibit  T  represents  on  its  face  only  a 
part  of  the  document  filed.  There  were  attached  to 
the  document  certain  exhibits  which  were  not  intro- 
duced here. 
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It  is  clear  here  also  that  Mrs.  Morse  never  re- 
ceived anything  from  any  of  the  claims  alleged  in 
that  document.  This  paragraph  of  intervener's  pro- 
posed findings  refers  in  the  last  sentence  thereof  to 
allegations  of  an  interest  in  certain  claims  and 
causes  of  action  against  certain  insurance  compa- 
nies. The  record  clearly  shows  that  Mrs.  Morse 
never  received  any  part  of  any  amoimts  paid  by 
those  insurance  companies  or  any  part  of  any  other 
money,  property,  or  rights  of  the  purported  part- 
nership, Bonn  Art  Products  Company.  [43] 

Also  we  submit  that  this  paragraph  XVII  is 
immaterial  and  irrelevant  for  the  reason  that  under 
the  law  of  Illinois  a  complaint  is  intended  merely 
to  frame  the  issues  and  does  not  bind  the  pleader. 
See  paragraph  E  of  ''Plaintiff's  Argument  on  the 
Evidence  and  the  Law,"  filed  January  30,  1958; 
also  the  argiunent  above  under  par.  XVI.  Also,  the 
quotation  in  this  paragraph  XVII  does  not  disclose 
the  statements  on  page  4  of  the  document  quoted 
which  on  their  face  show  that  the  purported  part- 
nership was  nothing  but  a  sham.  We  refer  to  the 
part  quoted  herein  under  par.  XVI  above. 

XVIII. 

The  second  sentence  of  this  paragraph  should  be 
revised  to  read:  ''The  amounts  thereon  were  there- 
after inserted  by  parties  imknown  to  defendant  or 
this  court."  The  witness,  in  reference  to  the  1944 
return,  stated  at  p.  104  of  the  transcript,  lines  1-3, 
inclusive,  that  she  never  knew  anything  about  it. 

We  object  also  to  the  words  "the  defendant's  dis- 
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tributable  share"  in  the  third  sentence  of  this  para- 
graph. We  submit  again  that  bona  fide  she  was  not 
a  partner  and  therefore  had  no  distributable  share. 
The  words  "the  defendant's  distributable  share" 
should  be  changed  to  read  "a  share." 

XIX. 

No  objection. 

XX. 

We  object  to  the  part  beginning  on  page  8,  line 
2,  with  the  words  ^'nor  did  she"  and  ending  with 
the  words  ''of  the  partnership."  It  incorrectly  as- 
sumes that  she  was  a  partner  and  had  a  distributa- 
ble share. 

XXI. 

We  object  to  this  paragraph  for  the  same  reason 
that  we  objected  to  par.  VIII.  In  addition  it  is 
clear  that  liability  of  a  transferee  is  limited  to  the 
actual  value  of  the  assets  received  by  him  from  the 
transferor.  Phillips  v.  Commissioner,  283  U.S.  589; 
[44]  Phillips- Jones  Corporation,  et  al.  v.  Parmely, 
302  U.S.  233.  The  vahie  which  was  agreed  upon  by 
those  who  actually  signed  the  partnership  agree- 
ment, and  without  defendant's  knowledge,  is  cer- 
tainly no  criterion  of  the  actual  value  of  the  inter- 
est. Besides,  the  so-called  agreed  value  was  the 
value  of  10%  of  the  corporation's  assets  and  not 
necessarily  the  value  of  the  purported  limited  part- 
nership interest  indicated  in  the  partnership  agree- 
ment under  the  name  of  Claire  Borin. 

XXII. 

This  paragraph  is  not  accurate.  Prior  to  the  time 
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defendant  filed  suit  for  divorce,  that  is,  March  1945, 
she  signed  papers  at  the  request  of  her  husband, 
Mr.  Borin,  or  persons  working  for  him.  [T,  46, 
lines  1-4]. 

XXIII. 

We  object  to  this  paragraph.  F.R.C.P.,  Rule 
52(a)  expressly  requires  that  "the  court  shall  find 
the  facts  specially  and  state  separately  its  conclu- 
sions of  law  thereon."  We  have  not  waived  that 
requirement. 

Conclusions  of  Law 
I. 

No  objection. 

II. 

We  of  course  object  to  this  paragraph.  The  evi- 
dence is  clear  that  defendant  received  nothing  and 
therefore  cannot  be  liable.  Even  if  it  were  assumed 
that  she  received  a  paper  interest  of  some  kind  the 
value  thereof  was  nil.  See  pars.  8  through  15  of 
"Findings  Proposed  by  Plaintiff,  Defendant  in  In- 
tervention," lodged  January  30,  1958.  In  the  third 
place,  the  partnership  was  the  transferee,  and  de- 
fendant, even  if  she  was  a  partner,  had  no  right  in 
fact  to  claim  anything  from  the  partnership.  See 
pars.  K  and  M  of  "Plaintiff's  Argument  on  the  Evi- 
dence and  the  Law,"  filed  [45]  January  30,  1958. 

III. 

We  object  to  this  paragraph.  See  statement  above 
in  respect  to  paragraph  XVI  of  the  findings. 

IV. 

We  object  to  this  paragraph  for  the  same  reason 
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that  we  objected  to  pars.  VIII  and  XXI  of  the 
findings. 

V. 

We  of  course  object  to  this  conclusion  as  wholly 
unsustained  by  the  record. 

VI. 

We  do  not  agree  with  this  paragraph.  However, 
we  make  no  objection  to  it  since  it  is  not  contra- 
dicted by  the  admitted  evidence. 

VII. 

We  object  to  this  for  the  same  reason  that  we 
objected  to  par.  XXIII  of  the  findings. 

Judgment 

1.  Paragraph  (1)  is  erroneous.  All  that  may  be 
said  there  is  that  the  suit  for  in j  miction  became 
moot  for  the  reason  that  the  statute  had  run  against 
defendant  Robert  A.  Riddell  in  respect  to  collection 
by  levy  or  distraint.  The  complaint  for  injunction 
may  be  dismissed,  but  only  as  moot  for  the  reason 
given. 

2.  We  submit,  of  course,  that  par.  (2)  is  not 
sustained  by  the  record. 

3.  We  object  to  par.  (3)  for  the  same  reason. 

/s/  GEORGE  T.  ALTMAN, 

Attorney  for  plaintiff  and  defendant  in  interven- 
tion. [46] 

Acknowledgment  of  Receipt  of  Copy  At^ 
tached.   [47] 

[Endorsed] :  Filed  February  13,  1958. 
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United  States  District  Court,  Southern  District 
of  California,  Central  Division 

No.  20638-HW  Civil 

CLAIRE  B.  MORSE,  Plaintiff, 

vs. 

ROBERT    A.    RIDDELL,    District    Director    of 
Internal  Revenue,  Defendant. 

UXITED  STATES  OF  AMERICA, 

Plaintiff  in  Intervention, 

vs. 

CLAIRE  B.  MORSE, 

Defendant  in  Intervention. 

FINDINGS  OF  FACT,   CONCLUSIONS 
OF  LAW  AND  JUDGMENT 

This  cause  came  for  trial  on  January  2,  1958,  be- 
fore the  Honorable  Ilariy  C.  Westover,  Jud^^e,  pre- 
siding, without  the  intervention  of  a  juiy.  Plaintiff 
and  defendant  in  inter\^ention  was  represented  by 
her  counsel,  George  T.  Altman,  and  defendant, 
Robert  A.  Riddell,  and  plaintiff  in  intervention. 
United  States  of  America,  were  represented  by 
their  counsel,  Laughlin  E.  Waters,  United  States 
Attorney,  Southern  District  of  California;  Edward 
R.  McHale,  Assistant  United  States  Attorney, 
Chief,  Tax  Division;  John  G.  Messer,  Assistant 
United  States  Attorney;  and  Eugene  Harpole,  Spe- 
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cial  Attorney,  Internal  Revenue  Service.  The  Court 
having  heard  and  considered  all  the  evidence,  stipu- 
lations of  facts,  [48]  exliibits  and  memoranda  of 
counsel,  makes  the  following  findings  of  fact  and 
conclusions  of  law: 

Findings  of  Fact 
I. 
The  plaintiff,  Claire  B.  Morse,  is  a  citizen  of  the 
United  States  and  a  resident  of  the  County  of  Los 
Angeles,  State  of  California. 

II. 

This  is  an  action  by  plaintiff,  Claire  B.  Morse, 
for  an  order  enjoining  defendant  from  the  collec- 
tion of  taxes  and  interest  assessed  against  said 
plaintiff  and  defendant  in  intervention  as  trans- 
feree of  the  assets  of  Borin  Art  Products  Corpora- 
tion, an  Illinois  corporation.  The  plaintiff  in  inter- 
vention. United  States  of  America,  intervened  in 
said  action  to  recover  said  taxes  from  said  Claire 
B.  Morse. 

III. 

By  stipulation  of  the  parties,  filed  November  27, 
1957,  the  suit  for  injunction  became  moot  prior  to 
trial  so  that  this  proceeding  was  reduced  to  a  trial 
of  the  issues  raised  by  the  complaint  in  intervention 
and  the  answer  thereto.  Plaintiff  and  defendant  in 
intervention,  Claire  B.  Morse,  will  hereinafter  be 
referred  to  as  defendant,  and  plaintiff  in  interven- 
tion, United  States  of  America,  will  hereinafter  be 
referred  to  as  intervener.  Said  defendant  has  also 
been  Imown  as  Claire  Borin,  Claire  B.  Borin,  Claire 
Buchman,  and  Claire  B.  Buchman. 
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IV. 

The  complaint  in  intervention  was  authorized  by 
the  Commissioner  of  Internal  Revenue,  an  author- 
ized delegate  of  the  Secretaiy  of  the  Treasury,  and 
was  brought  mider  the  direction  of  the  Attorney 
General  of  the  United  States. 

V. 

The  Commissioner  of  Internal  Revenue  made  an 
assessment  [49]  against  Borin  Art  Products  Cor- 
poration, an  Illinois  corporation,  of  declared  value 
excess  profits  tax  and  excess  profits  tax,  penalties 
and  interest,  for  the  calendar  year  1942  and  for  the 
period  Januaiy  1,  1943  through  April  30',  1943,  in 
the  amount  of  $110,334.07  and  overassessment  in 
income  tax  in  the  amount  of  $2,046.98.  No  part  of 
said  assessment  was  paid  by  said  corporation. 

VI. 
On  April  30,  1943,  said  Borin  Art  Products  Cor- 
poration was  dissolved  and  on  or  about  said  date, 
all  the  assets  of  said  corporation  were  transferred 
to  a  partnership,  Borin  Art  Products  Company. 

VII. 

Prior  to  the  dissolution  of  said  corporation,  de- 
fendant was  owner  of  eighty  (80)  shares  of  stock 
of  said  Borin  Art  Products  Corporation. 

VIII. 

Under  partnership  agreement  dated  May  1,  1943 
(Exhibit  1),  which  created  the  partnership  of  Borin 
Art  Products  Company,  defendant  Claire  B.  Morse, 
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as  one  of  the  limited  partners  named  therein,  re- 
ceived a  ten  per  cent  (10%)  interest  in  said  part- 
nership of  an  agreed  value  of  $12,000.00  as  set  forth 
in  said  agreement. 

IX. 
Upon  the  dissolution  of  the  Borin  Art  Products 
Corporation,  defendant  did  not  receive  directly  any 
of  the  money,  property  or  assets  of  said  corpora- 
tion, but  received  for  her  interest  of  eighty  (80) 
shares  in  said  corporation  the  ten  per  cent  (10%) 
interest  in  the  partnership,  Borin  Art  Products 
Company,  as  hereinabove  set  forth. 

X. 

On  various  dates,  timely  within  the  periods  of 
limitation,  as  extended,  defendant  executed  consents 
fixing  period  of  limitation  upon  assessment  of  lia- 
bility at  law  or  in  equity  for  income  and  [50]  prof- 
its tax  against  a  transferee  for  the  assessments 
hereinabove  set  forth  against  Borin  Art  Products 
Corporation,  transferor,  for  the  calendar  year  1942 
and  the  period  January  1,  1943  through  April  30, 
1943.  The  last  of  said  consents  (Form  977,  Exhibit 
O),  dated  December  4,  1947,  extended  said  period 
of  limitation  to  June  30,  1951. 

XI. 

On  or  about  February  8,  1946,  defendant  executed 
a  transferee  agreement  (Exhibit  L)  which  was  as 
follows : 

^'Transferee  Agi'eement 

Date    February  8,  1946 
In  consideration  of  the  Commissioner  of  Internal 
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Revenue  not  issuing  a  statutory  notice  of  deficiency 
to  and  making  an  assessment  against  Borin  Art 
Products  Corporation,  incoi'porated  mider  the  laws 
of  the  State  of  Illinois  on  September  15,  1932,  the 
midersigned,  Claire  Borin,  admits  that  he  (or  she) 
is  a  transferee  of  the  assets  of  said  Borin  Art  Prod- 
ucts Corporation  and  assumes  and  agrees  to  pay  the 
amount  of  any  and  all  Federal  income,  excess- 
profits,  or  profits  taxes  finally  detennined  or  ad- 
judged as  due  and  payable  by  the  Borin  Art  Prod- 
ucts Corporation  for  the  taxable  year  ended  Decem- 
ber 31,  1942,  to  the  extent  of  her  liability  as  trans- 
feree under  the  Internal  Revenue  Code. 

The  Tuidersigned  further  agrees  (1)  not  to  contest 
or  deny  in  court  or  otherwise  liability  as  transferee, 
(2)  in  the  absence  of  the  prior  written  consent  of 
the  Commissioner,  not  to  sell,  transfer,  or  assign 
[51]  without  adequate  consideration  all  or  any  sub- 
stantial portion  of  his  (or  her)  assets,  (3)  upon  re- 
quest of  the  Commissioner,  to  execute  consents  in 
writing  extending  the  period  of  limitation  for 
assessment. 

Claire  B.  Borin, 
Transferee". 

On  or  about  February  8,  1946,  defendant  executed 
another  transferee  agreement  (Exhibit  M),  similar 
in  all  respects  to  the  one  set  forth  above,  except  that 
it  covered  the  taxable  period  January  1,  1943  to 
April  30,  1943  of  the  Borin  Art  Products  Corpora- 
tion. Both  agreements  were  delivered  to  the  Gov- 
ernment which  accepted  said  agreements  and  relied 
thereon. 
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XII. 
On  or  about  March  19,  1951,  defendant  executed 

Form  874  (Exhibit  Z) — ''Waiver  of  Restrictions  on 
Assessment  and  Collection  of  Deficiency  in  Tax  and 
Acceptance  of  Overassessment". 

Said  form  contained  the  following  amoimts  and 
statement : 
Deficiencies : 

$  9,746.78     for  the  year  1942. 

2,822.72     for  the  period  Januaiy  1,  1943 

to  April  30,  1943 

$12,569.50 


Overassessment : 

$  1,490.02     for  the  year  1942. 

373.79    for  the  period  January  1,  1943 
to  April  30,  1943 

$  1,863.81 


"Represents  undersigned's  liability  as  a  trans- 
feree of  assets  of  Borin  Art  Products  Corporation, 
Transferor,  for  income  and  excess  profits  taxes  due 
from  said  Borin  Art  Products  Corporation,  [52] 
Transferor." 

XIII. 

On  June  15,  1951,  the  Commissioner  of  Internal 
Revenue  assessed  against  defendant,  as  transferee 
of  the  assets  of  Borin  Art  Products  Corporation, 
deficiencies  in  taxes  of  said  corporation  in  amounts 
as  follows: 

Taxable  Period:  Year  1942.  Amount  Assessed: 
$11,177.24.    Date    of    Assessment:    June    15,    1951. 
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Dates,  Notice  and  Demands:  June  25,  1951.  Unpaid 
Balance:  $11,177.24.  Taxable  Period:  Jan.  1,  1943 
thru  Apr.  30,  1943.  Amount  Assessed:  $3,588.89. 
Date  of  Assessment:  Jmie  15,  1951.  Dates,  Notice 
and  Demands:  June  26,  1951.  Unpaid  Balance: 
$3,588.89. 

No  part  of  any  of  said  impaid  balances  has  been 
paid. 

XIV. 

The  Complaint  in  intervention  was  filed  on  May 
31,  1957. 

XV. 

Upon  dissolution  of  Borin  Art  Products  Coi*po- 
ration,  as  hereina])ove  set  forth,  said  corporation 
was,  and  is,  \vithout  property  or  things  of  value. 

XVI. 

The  partnership  agreement  hereinabove  referred 
to  was  not  personally  signed  by  defendant,  nor  did 
she  authorize  anyone  to  sign  it  for  her  at  the  time 
of  its  execution,  but  subsequent  to  the  execution  of 
the  partnership  a,gi^eement,  she  recognized  and  rati- 
fied the  partnership  agi^eement,  and  became  obli- 
gated thereunder,  as  fully  as  though  she  had  per- 
sonally placed  her  signature  thereon  at  the  time  of 
its  execution. 

XVII. 

On  or  about  February  8,  1946,  defendant  si.crned 
and  verified  a  complaint  (Exhibit  T)  for  dissolution 
of  the  partnership,  Borin  Art  Products  Company. 
Said  complaint  was  entitled  State  of  Illinois, 
County  of  Cook,   In  The  Circuit  Court  of  Cook 
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County  In  [53]  Chancery,  Case  No.  46  C 1685, 
Claire  Borin  vs.  Nathan  Borin,  et  al.,  ^'Complaint 
in  Chancery  For  Dissolution  Of  Partnership,  Ac- 
counting, And  Other  Relief,"  and  contained  the  fol- 
lowing allegation: 

"  (2)  That  on  or  about  the  first  day  of  May,  1943, 
the  defendant,  Borin  and  the  plaintiff  and  certain 
other  individuals,  *  *  *  entered  into  a  certain  lim- 
ited partnership  agreement;  that  said  agreement 
was  duly  recorded  in  the  office  of  the  Recorder  of 
Deeds  of  Cook  County,  Illinois,  *  *  *." 

In  said  complaint,  Claire  Borin  alleged  a  ten  per 
cent  (10%)  interest  in  the  claims  and  causes  of  ac- 
tion of  the  partnership,  Borin  Art  Products  Com- 
pany, against  certain  insurance  companies. 

XVIII. 

Defendant  signed  Form  1040,  U.S.  Individual  In- 
come Tax  Return  (Exhibit  6),  for  the  year  1944  in 
blank.  The  amounts  thereon  were  inserted  by  par- 
ties unknown  to  this  Court.  Said  return  reported 
only  one  item  of  income  which  was  the  defendant's 
distributable  share,  in  the  amount  of  $32,239.42,  of 
the  partnership  income  of  Borin  Ai-t  Products 
Company.  Tax  liability  shown  on  said  return  was 
$14,925.62,  which  was  paid. 

XIX. 

Defendant  did  not  sign  the  Fonii  1040,  U.  S. 
Individual  Income  Tax  Return  (Exhibit  7),  filed 
for  the  year  1945.  Her  name  was  placed  thereon  by 
someone  else  without  her  loiowledge.  She  did  not 
have  knowledge  of  its  contents  nor  did  she  have 
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knowledge  of  its  filing  at  that  time.  Said  return 
reported  only  one  item  of  income  which  was  a  dis- 
tributable share,  in  the  amomit  of  $46,028.35,  of  the 
partnership  income  of  Borin  Art  Products  Com- 
pany. Tax  liability  shown  on  said  return  was  $26,- 
596.39,  which  was  paid. 

XX. 

During  the  period  May  1,  1943  to  termination  of 
the  said  partnership,  no  part  of  the  moneys,  prop- 
erty or  other  assets  [54]  belonging  to  the  partner- 
ship, Boiin  Art  Products  Company,  was  distributed 
to  defendant,  nor  did  she  withdraw  any  part  of  her 
distributable  share  of  income  as  a  partner  of  said 
partnership. 

XXL 

The  liability  of  defendant,  Claire  B.  Morse,  as 
transferee  of  the  assets  of  Borin  Art  Products  Cor- 
poration, to  the  plaintiff.  United  States  of  Amer- 
ica, is  limited  to  $12,000.00,  the  agreed  value  of  said 
defendant's  ten  per  cent  (10%)  interest  in  the 
partnership,  Borin  Art  Products  Company,  as  set 
forth  in  the  partnership  agreement  dated  May  1, 
1943. 

XXII. 

At  all  times  pertinent  herein,  defendant  negoti- 
ated with  the  Internal  Revenue  Service  through  her 
attorneys  or  accountants  concerning  all  matters  per- 
taining to  the  transferee  liability  herein  involved 
and  followed  their  advice  and  recommendations  in 
signing  all  documents,  agreements,  extensions,  waiv- 
ers, etc.,  pertaining  to  said  liability. 
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XXIII. 

All  conclusions  of  law  which  are  or  are  deemed 
to  be  findings  of  fact  are  hereby  found  as  facts  and 
incorporated  herein  as  findings  of  fact. 

Conclusions  of  Law 
I. 
This  Court  has  jurisdiction  of  the  subject  matter 
and  of  the  parties  hereto. 

II. 

The  defendant  has  not  sustained  her  burden  of 
proving  that  she  is  not  liable,  at  law  or  in  equity,  as 
transferee  of  the  assets  of  Borin  Art:  Products  Cor- 
poration, for  deficiencies  in  taxes  assessed  against 
said  Corporation. 

III. 

By  her  actions  subsequent  to  May  1,  1943,  the 
date  of  [55]  execution  of  the  partnership  agree- 
ment which  created  the  partnership  of  Borin  Art 
Products  Company,  defendant  recognized,  ratified 
and  adopted  said  partnership  agreement  and 
therel^y  became  obligated  thereunder  as  fully  as 
though  she  had  personally  placed  her  signature 
thereon  at  the  time  of  its  execution. 

IV. 

The  liability  of  defendant  as  transferee  of  the 
assets  of  Borin  Art  Products  Corporation  is  lim- 
ited to  $12,000.00,  the  agreed  value  of  her  interest 
in  the  partnership,  Borin  Art  Products.  Company. 

V. 

The  intervener,  United  States  of  America,  is  enti- 
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tied  to  judgment  against  defendant,  Claire  B. 
Morse,  in  the  assessed  amoimt  of  $10,705.69,  mth 
interest  thereon  at  six  per  cent  (6%)  per  annum 
from  May  1,  1943,  but  limited  to  a  total  not  to  ex- 
ceed $12,000.00. 

VI. 
The  assessment  against  defendant  as  transferee 
was  validly  made  within  the  period  of  limitations  as 
extended  in  writing  by  said  defendant. 

VII. 

All  findings  of  fact  which  are  deemed  to  be  con- 
clusions of  law  are  hereby  incorporated  in  these 
conclusions  of  law. 

Judgment 
In  accordance  with  the  foregoing  findings  of  fact 
and  conclusions  of  law,  it  is  hereby  ordered,  ad- 
judged and  decreed: 

(1)  That  plaintiff,  Claire  B.  Morse,  take  nothing 
by  her  suit  for  injunction  against  defendant,  Robert 
A.  Riddell,  District  Director  of  Internal  Revenue, 
and  that  said  complaint  for  injunction  be,  and  it 
hereby  is,  dismissed  with  prejudice. 

(2)  That  plaintiff  in  intervention.  United  States 
of  America,  do  have  and  recover  of  and  from  the 
defendant  in  intervention,  Claire  B.  Morse,  under 
its  Complaint  in  Intervention,  the  snm  of  $12,- 
000.00,  plus  interest  as  provided  by  law  on  said 
judgment.  [56] 

(3)  That  the  defendant,  Robert  A.  Riddell,  and 
plaintiff,  in  intervention.  United  States  of  America, 
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have  judgment  for  and  shall  recover  from  plaintiff, 
Claire  B.  Morse,  the  amount  of  their  costs,  to  be 
taxed  by  the  Clerk  of  this  Court  in  the  sum  of 
$26.00. 


Dated:  This  17th  day  of  February,  1958. 

/s/  HARRY  C.  WE  STOVER, 
United  States  District 
Judge.  [57] 

Acknowledgment     of     Receipt     of     Copy     At- 
tached.  [58] 

[Endorsed] :  Lodged  February  5,  1958.  Filed  and 
Entered  February  17,  1958. 


[Title  of  District  Court  and  Cause.] 

ORDER  DEFYING  MOTION  IN  RESPECT 
OF  CERTAIN  EXHIBITS 

This  matter  having  come  before  the  Court  on 
motion  of  the  plaintiff  and  defendant  in  interven- 
tion in  respect  of  certain  exhibits,  based  on  the  mo- 
tion, x>leadings  and  memoranda  of  counsel,  and  the 
Court  having  duly  considered  the  same,  it  is 

Ordered,  that  said  motion  in  respect  of  certain 
exhibits  be  and  is  hereby  denied. 

Dated:  February  19,  1958. 

/s/  HARRY  C.  WESTOYER, 
United  States  District 
Judge.  [59] 
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Presented  by:  Lauglilin  E.  Waters,  United  States 
Attorney,  Edward  R.  McHale,  Assistant  United 
States  Attorney,  Chief,  Tax  Division,  John  Gr. 
Messer,  Assistant  United  States  Attorney, 
signed  John  G.  Messer,  Assistant  United  States 
Attorney.  [60] 

[Endorsed] :  Filed  February  19,  1958. 


[Title  of  District  Com-t  and  Cause.] 

NOTICE   OF  MOTION  AND  MOTION 
FOR  NEW  TRIAL 

To  the  Defendant,  Robert  A.  Riddell,  the  United 
States,  Plaintiff  in  Intervention,  and  Their 
Attorneys : 

You  Will  Please  Take  Notice  that  defendant  in 
intervention  will  call  for  hearing  her  motion,  stated 
below,  for  a  new  trial  before  the  Honorable  Harry 
C.  Westover,  United  States  District  Judge,  in 
Courtroom  No.  5,  United  States  Post  Office  and 
Courthouse  Building,  312  North  Spring  Street,  Los 
Angeles,  California,  at  10  A.M.,  Monday,  March 
3,  1958,  or  as  soon  thereafter  as  counsel  may  be 
heard.   [61] 

Defendant  in  Intervention,  Claire  B.  Morse,  now 
moves  the  court,  under  F.R.C.P.,  Rule  59,  for  a  new 
trial,  and  respectfully  shows : 

I. 

There  is  attached  hereto  a  photostatic  copy  of  a 
page  from  a  government  document  entitled  "Memo- 
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randiim  of  Conference"  and  covering  a  conference 
held  in  the  revenue  office  at  Chicago,  Illinois,  Sep- 
tember 26,  1950.  The  original  of  said  memorandum 
is  contained  in  the  govermnent's  administrative  file 
in  this  proceeding. 

In  the  coiu\se  of  the  loroceedings  February  3, 
1958,  admission  was  made  by  the  government  (Tr. 
2/3/58,  p.  8,  lines  8-14)  that  the  80  shares  which  it 
alleged  were  "owned"  by  defendant  in  intervention 
were  merely  issued  in  her  name,  without  her  knowl- 
edge, "prior  to  the  dissolution  of  the  corporation  as 
part  of  the  scheme  for  dissolution  of  the  corpora- 
tion and  creating  the  partnership."  As  the  attached 
exhibit  shows,  that  admission  was  based  on  actual 
evidence  in  the  government's  possession.  E'ot  only 
does  it  negative  any  real  and  actual  ownership  of 
stock  by  defendant  in  intervention,  it  shows  that  the 
stock  was  charged  to  her  at  $150  per  share,  or  a 
total  of  $12,000,  so  that  mider  the  terms  of  the  pur- 
ported partnership  agreement,  par.  20,  the  limited 
partnership  interest  entered  therein  under  her  name 
was  subject  to  a  lien  in  favor  of  Nathan  Borin  in 
the  sum  of  $12,000. 

It  follows  also  that  when  the  cou.rt  inquired  of 
the  government  as  to  its  evidence  in  respect  to  the 
issue  of  stock  (Tr.  2/3/58,  p.  9,  lines  10-12)  the  gov- 
ernment failed  to  infonn  the  court  of  what  evidence 
it  actually  had. 

II. 

Defendant  in  intervention  was  surprised  when 
the  court,  after  indicating  (Tr,  1/3/58,  p.  150,  lines 
22-23)  that  Exhibit  IT  was  immaterial  and  would 
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be  disregarded,  made  a  finding  that  she  [62]  owned 
80  shares  of  stock  in  the  Borin  Art  Products  Cor- 
poration. If  that  finding  was  based  on  estoppel,  de- 
fendant in  intervention  would  be  prepared  to  meet 
it  strictly  on  the  law.  But  the  findings  do  not  ex- 
pressly indicate  this,  and  except  for  said  Exhibit  U, 
or  estoppel  related  to  Exliibit  1,  there  is  nothing 
whatever  in  the  record  to  contradict  the  direct  testi- 
mony of  defendant  in  intervention  that  she  owned 
no  stock  in  the  corporation. 

III. 

Because  of  the  factors  stated  above,  defendant  in 
intervention  submits  that  a  new  trial  should  be 
gi'anted  and  additional  testimony  taken. 

IV. 

In  the  alternative,  defendant  in  intervention 
moves  the  court  to  amend  par.  VII  of  its  findings 
to  read: 

"Prior  to  the  dissolution  of  said  corporation,  and 
as  part  of  the  scheme  for  dissolution  of  the  corpo- 
ration and  creating  the  partnership,  there  was  is- 
sued in  the  name  of  defendant  without  her  knowl- 
edge eighty  (80)  shares  of  stock  of  said  Borin  Art 
Products  Corporation,  subject  to  a  lien  in  favor  of 
Nathan  Borin  in  the  simi  of  $12,000.00." 

V. 

Defendant  in  intervention  also  desires  to  point 
out  that  her  contention,  that  if  she  had  any  trans- 
feree liability  it  was  exhausted  by  payment  by  oth- 
ers of  the  sum  of  $12,000  assessed  against  her  in 
respect   of   the   coi-poration's  taxes   for   the   years 
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1940  and  1941,  was  put  in  issue  by  the  pre-trial  con- 
ference order,  j).  3,  lines  27-31,  and  p.  7,  lines  18-19; 
also  by  the  Memorandum  of  Contentions  of  Fact 
and  Law  filed  by  defendant  in  intervention,  p.  5, 
lines  14-17. 

Respectfully  submitted, 

/s/  GlEORGE  T.  ALTMAN, 
Attorney    for    plaintiff    and    defendant    in    inter- 
vention. [63] 

Borin  Art  Products  Company 
Issue  No.  15: 

Partial  disregard  of  partnership. 

Finding  of  Fact: 

Borin  Art  Products  Company  is  a  limited  part- 
nership formed  on  May  1,  1943.  Photostat  copy 
of  partnership  agreement  is  attached  to  revenue 
agent's  report  as  Bureau  Enclosure  H.  The  part- 
nership was  formed  for  the  purpose  of  taking  over 
the  business  formerly  conducted  hj  Borin  Art  Prod- 
ucts Corporation  (an  Illinois  corporation).  The 
stockholders  of  record  of  the  corporation  became 
the  partners  in  shares  equivalent  to  their  stock- 
holdings in  the  corporation.  Nathan  Borin  was  des- 
ignated the  "general  partner"  and  fifteen  alleged 
stockholders  were  designated  as  ''limited  partners." 
Nathan  Borin  created  a  tmst  for  three  of  his  chil- 
dren, Mark  Winston  the  trustee  acquired  a  15  per 
cent  interest  in.  the  partnership.  Copy  of  trust 
agreement  is  attached  to  revenue  agent's  report  as 
Bureau  Enclosure  "A".     A  number  of  the  limited 
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fl  partners  consists  of  members  of  Nathan  Borin's 
family  and  relatives.  Shortly  before  the  partner- 
ship was  formed  Nathan  Borin  sold  shares  of  cap- 
ital stock  of  Borin  Art  Products  Corporation  to 
these  individuals  at  $150  per  share  to  be  paid  from 
the  proceeds  of  dividends  declared  by  Borin  Art 
Products  Corporation  or  from  profits  of  the  lim- 
ited partnership.  See  Bureau  Enclosure  "E"  at- 
tached to  and  made  a  part  of  the  revenue  agent's 
report. 

The  examining  officer  concluded  that  a  number 
of  the  limited  partners  did  not  qualify  as  bona 
fide  partners  and  accordingly  he  proposes  to  make 
substantial  adjustments  to  distribution  of  partner- 
ship earnings  for  each  of  the  years  under  review. 
The  examining  officer's  contentions  are  set  forth 
on  pages  2  to  6  of  letter  of  transirdttal  of  his  re- 
port. See  also  Schedules  2,  3,  3-A,  5,  6,  6-A,  8,  9, 
9- A,  11,  12  and  12-A  of  the  revenue  agent's  report. 
The  limited  partners  disregarded  in  the  revenue 
agent's  report  are  as  follows: 

Period  5/1/43  F.Y.E.  1/31  Relation    to 

to  1/31/44  1945  1946  1947  Nathan    Borin 

laJJ  Borin 10%  10.32%  10.353%  —  Wife,    divorced 

ara   Levin    5%  5.16%  5.136%  4.29%  Sister 

dyi   Krolik   71/2%  7.74%  7.785%  6.50%  Sister 

iai  Winston,  Trustee 
latkn  Borin  Trust  for 

Biny   Joy    Borin    5%  5.16%  5.193%  4.33%  Daughter 

Dniel  Borin  5%  5.I6V2  5.193%  4.33%  Son 

Cirles    Borin    5%  5.17%  —  —  Son 

ha.es  Borin  —  —  5.188%  4.32%  Son 

371/2%  38.71%     38.848%     23.77% 

1«  Borin   71/2%  7.74%       7.785%       6.50%   Sister-in-law 
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Affidavit  of  George  T.  Altman 

'County  of  Los  Angeles, 
State  of  California — ss. 

George  T.  Altman,  being  first  duly  sworn,  de- 
poses and  says: 

1.  That  the  facts  stated  in  the  foregoing  motion 
are  true. 

2.  That  because  of  the  direct  testimony  of  de- 
fendant in  intervention  tliat  she  owned  no  stock 
in  Borin  Art  Products  Corporation  and  the  court's 
ruling  in  respect  to  immateriality  of  Exliibit  U, 
the  signiiicance  of  the  exhibit  attached  hereto  did 
not  come  to  his  attention  until  the  government  ad- 
mitted, February  3,  1958,  that  the  issue  of  stock 
in  defendant's  name  was  "part  of  the  scheme  for 
dissolution  of  the  corporation  and  creating  the 
partnership. " 

/s/  GEORGE  T.  ALTMAN. 

Subscribed  and  sworn  to  before  me  this  21st  day 
of  February,  1958. 

[Seal]        /s/  DOROTHY  B.  CLOVER, 

Notaiy  Public  in  and  for  said 
County  and  State.  [64] 

Points  and  Authorities 
"A  new  trial  may  be  granted  to  all  or  any  of 
the  parties  and  on  all  or  paii:  of  the  issues  *  *  * 
in  an  action  tried  without  a  jury,  for  any  of  the 
reasons  for  wliich  rehearings  have  heretofore  been 
granted   in   suits   in   equity   in  the   courts   of  the 
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United  States.  On  a  motion  for  a  new  trial  in  an 
action  tried  without  a  jury,  the  court  may  open 
the  judgment  if  one  has  been  entered,  take  addi- 
tional testimony,  amend  lindings  of  fact  and  con- 
clusions of  law  or  make  new  findings  and  conclu- 
sions, and  direct  the  entry  of  a  new  judgment." 
F.R.C.P.,  Rule  59   (a). 

A  new  trial  may  be  granted  in  case  of  surprise. 
X^  S.  V.  Kralmann,  (D.C.,  Ky.,  1943)  3  F.R.D.  473, 
475. 

A  new  trial  may  he  granted  to  prevent  injus- 
tice. McCracken  v.  Richmond,  F.&R.R.  Co.  (C.A. 
4,  1957)  240  F.  2d  484. 

A  federal  court  has  the  same  power  to  grant  a 
new  trial  in  the  case  of  conflicting  evidence  as 
under  other  circiunstances.  Boudrot  v.  Cochrane 
Chemical  Co.  (C.C.  Mass.)  110  Fed.  919,  922. 

A  motion  for  new  trial  is  proper  for  the  pur- 
pose of  pointing  out  errors  to  the  trial  court  and 
for  furnishing  a  record  to  court  of  appeal  for  re- 
view of  the  trial  court's  action.  Fine  v.  Para- 
mount Pictures  (C.A.  7,  1950)  181  F.  2d  300,  302. 

A  motion  for  new  trial  may  also  be  made  to 
give  the  trial  coui*t  an  opportimity  to  reexamine 
the  entire  factual  [65]  situation  and  applicable 
law.  Miller  v.  Pacific  Mutual  Life  Ins.  Co.  (D.C., 
Mich.,  1954)  17  F.R.D.  121,  125,  affirmed  228  F.  2d 
889.   [66] 

Acknowledgment  of  Receipt  of  Copy  Attached. 

[Endorsed] :     Filed  February  21,  1958. 
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[Title  of  District  Court  and  Cause.] 

MEMORANDUM  IN  OPPOSITION  TO 
MOTION  FOR  NEW  TRIAL 

Comes  Now  the  defendant  and  plaintiff  in  inter- 
vention, United  States  of  America,  and  opposes 
the  motion  for  new  trial  by  plaintiff  and  defend- 
ant in  intervention,  Claire  B.  Morse,  for  the  fol- 
lowing reasons: 

1.  The  conclusions  of  law  and  the  judgment 
entered  thereon  are  consistent  with,  and  well 
within,  the  findings  of  fact  found  by  the  Court  to 
be  true. 

2.  There  was  no  error  in  law  occurring  at  the 
trial  in  entering  judgment  in  favor  of  defendant 
upon  the  Findings  of  Fact  foimd  to  be  true  by 
the  Court.  [68] 

Points    and    Authorities 

A  litigant  has  no  absolute  right  to  a  new  trial 
simply  because  he  asks  for  one.  Walgreen  Drug 
Stores  V.  Scruggs  Drug  Store,  Inc.  129  F.  2d  789 
(4th  Cir.  1942). 

New  trial  should  not  be  granted  unless  it  is 
reasonably  clear  that  prejudicial  error  has  crept 
into  the  record  or  that  substantial  justice  has  not 
been  done.  Yanek  v.  Chicago  Great  Western  R. 
Co.  252  Fed.  871  (D.C.N.D.  Iowa  1918). 

One  of  the  essentials  for  the  granting  of  a  new 
trial  is  that  the  application  show  affirmatively  that 
a  different  result  would  probably  follow  a  new 
trial.  Blair  v.  Silver  Peak  Mines,  93  Fed.  322 
(Circuit  Ct.,  D.  Nevada  1899). 
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Where  error  of  law  is  relied  upon  as  ground  for 
new  trial,  it  is  to  be  clearly  shown  by  points  and 
reasons  not  previously  presented.  Giant  Powder 
Co.  V.  California  Vigorit  Powder  Co.,  5  Fed.  197 
(Circuit  Ct.  D.  Calif.  1880). 

When  the  granting  of  a  new  trial  depends,  not 
on  the  Court's  judgment  of  the  sufficiency  of  the 
evidence  but  upon  a  question  of  law,  and  the 
granting  of  a  new  trial  would  deprive  the  success- 
ful party  of  the  finding  of  facts  in  its  favor,  the 
Court  may  be  inclined  to  deny  the  motion  in  order 
to  preser^^e  rights  dependent  on  the  findings  and 
permit  the  law  questions  to  be  detennined  by  ap- 
peal. United  States  v.  Alpha  PoHland  Cement 
Co.,  257  Fed.  432  (D.C.  E.D.  Penn.  1919). 

A  motion  for  new  trial  should  be  based  upon 
manifest  error  of  lavv^  or  mistake  of  fact,  and  a 
judgment  should  not  be  set  aside  except  for  sub- 
stantial reasons.  [69]  Solar  Laboratories  v.  Cin- 
cinnati Advertising  Products  Co.,  34  F.  Supp.  783 
(D.C.  Ohio  1940),  appeal  dismissed,  116  F.  2d  497. 
A  motion  for  rehearing  on  tlie  ground  of  newly 
discovered  e\ddence  is  addressed  to  the  judicial 
discretion  of  the  Court;  but  newly  discovered  evi- 
dence must  be  newly  discovered  in  fact  and  not 
such  as  could  have  been  x^roduced  by  the  exercise 
of  reasonable  diligence  at  the  former  trial.  Arkan- 
sas-Missouri Power  Corp.  v.  City  of  Rector,  164 
F.  2d  938  (8th  Cir.  1947). 

The  motion  for  new  trial  on  the  ground  of  newly 
discovered  evidence  should  be  denied  for  want  of 
dihgence  in  discovering  the  evidence  and  because 
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the  alleged  newly  discovered  evidence  is  merely 
cumulative.  Pasotex  Pipe  Line  Co.  v.  Murray, 
168  F.  2d  661  (5th  Cir.  1948). 

On  motion  for  new  trial,  the  evidence  and  in- 
ferences therefrom  must  be  viewed  in  light  most 
favorable  to  prevailing  party.  Pelham  v.  Hend- 
ricks, 132  F.  Supp.  774  (D.C.  Pa.  1955). 

Conclusion 

The  evidence  introduced  at  the  trial  adequately 
supports  the  decision  rendered.  The  points  raised 
in  the  motion  for  new  trial  should  in  no  way  alter 
said  decision,  and  even  if  said  points  or  new  evi- 
dence had  been  raised  or  introduced  at  the  trial, 
it  would  not  have  been  determinative  of  the  issue 
presented.  They  are  not  relevant  and  should  be 
accorded  no  weight. 

The  conclusions  of  law  and  judgment  were  within 
the  findings  of  fact.  Therefore,  it  is  submitted 
that  the  motion  for  new  trial  be  denied.  [70] 

LAUGHLIN  E.  WATERS, 

United  States  Attorney, 
EDWARD  R.  McHALE, 

Assistant  U.  S.  Attorney, 
Chief,  Tax  Division, 
JOHN  G.  MESSER, 

Assistant  IT,   S.  Attorney, 
/s/  JOHN  a.  MESSER, 
Attorneys  for  Defendant  and  Plaintiff  in  Inter- 
vention, United  States  of  America.   [71] 
Affidavit  of  Ser^dce  by  Mail  Attached.  [72] 
[Endorsed]:     Filed  February  26,  1958. 
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[Title  of  District  Court  and  Cause.] 

SUPPLEMENT  TO  MOTION 
FOR  NEW  TRIAL 

Except  from  audit  report  of  Samuel  H.  Weber, 
certified  ]3ublic  accountant,  mider  date  of  Decem- 
ber 19,  1947,  a  photostatic  copy  of  said  report 
being  part  of  the  government's  administrative  file 
in  this  proceeding: 

"  General  Comment 
"In  the  time  alloted,  it  was  not  possible  to  make 
a  comxirehensive  examination  of  the  various  enter- 
prises to  verify  the  full  extent  of  Nathan  Borin's 
interest  therein.  We  present  below  a  list  of  the 
enterprises  examined,  and  as  shown  by  the  books 

and  records,  Nathan  Borin's  interest 

*  ^  *  *  * 

"Borin  Art  Products  Company  (Partnership) 
"The  partnership  was  organized  in  May,  1943 
succeeding  to  the  business  of  Borin  Art  Products 
Corporation,  in  operation  since  1933.  Subject  to 
certain  adjustments,  the  corporate  assets,  subject 
to  the  outstanding  liabilities,  were  transferred  to 
the  partnership  upon  dissolution  of  the  corpora- 
tion. As  of  December  31,  1942,  the  stock  of  the 
corporation  was  held  as  follows: 

Number  of  Shares  of 
Stockholder  $100.00  Par  Value  Each 

Nathan  Borin    669 

Murray   Ivers    200 
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Nmnber  of  Shares  of 
Stockholder  $100.00  Par  Value  Each 

Lester  Witte    50 

Simon    Herr    31 

Joseph  Le^TJison   25 

Harold    Hoifnian    15 

M.    Kedzior    10 

Total  Outstanding 1000" 

[Endorsed] :     Lodged  March  3,  1958. 

[Title  of  District  Court  and  Cause.] 

ORDER    DENYING   MOTION 
FOR  NEW  TRIAL 

This  matter  hscving  come  before  the  Court  on 
motion  of  the  plaintiff  for  new  trial  of  the  above- 
entitled  action,  based  on  the  motion,  pleadings  and 
memoranda  of  counsel,  and  the  Court  ha^dng  con- 
sidered the  same,  it  is 

Ordered  that  said  motion  for  new  trial  be  and 
is  hereby  denied. 

Dated:     March  10th,  1958. 

/s/  HARRY  C.  T\T5 STOVER, 

United    States    District   Judge. 

AcknoAvledgment  of  Receipt  of  Copy  Attached. 

[Endorsed] :     Filed  March  11,  1958. 


United  States  of  America  71 

[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Notice  is  hereby  given  that  defendant  in  inter- 
vention, Claire  B.  Morse,  hereby  appeals  to  the 
Court  of  Appeals  for  the  Ninth  Circuit  from  the 
judgment  entered  for  plaintiff  in  intervention, 
which  judgment  was  entered  on  February  17,  1958. 

Dated  this  7th  day  of  March,  1958. 

/s/  GEORCE    T.   ALTMAN, 
AttoiTiey  for  plaintiff  and  defendant  in  interven- 
tion.  [76] 

Acknowledgment  of  Receipt  of  Copy  Attached. 

[Endorsed]:     Filed  March  7,  1958. 
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DOCKET  ENTRIES 

10/25/56 — Fid  plfs  memo  of  pts  &  auths  in  suppt 
of  mot  for  prelim  injunc. 

10/25/56 — Fid  suit  for  injunction  to  enjoin  defts 
fr  collecting  Income  Taxes.  Fid  mot  for 
prelim  injimc  &  fld  ord  for  hrg  retble 
11/5/56.  Issd  sum  Md  JS-5. 

10/29/56— Fid  Sums— re  tn  svd. 

11/  1/56 — Fid  defts  memo  in  opposn  to  plfs  mot 
for  prelim  injunc. 
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11/  5/56 — Entd  procs  hearg  pltfs  mot  for  injiinc 
re  collection  taxes  both  sides  argiie  & 
court  ords  mot  denied  on  grounds  that 
facts  do  not  warrant  granting  same.  Fur- 
ther ord  that  Govt  atty  jorepare  findings 
(Heard  by  Y.) 

11/  8/56 — Fid  reporter's  transc  of  proceedings. 

11/13/56 — Lodged  defts  prop  finds  fact,  concls  law 
on  denial  of  prelim  injunc  &  ord  dnyg 
prelim  injunc. 

11/15/56 — Fid  pltfs  objecs  to  find  fact,  concls  law 
&  request  for  leave  to  amend  complt  if 
such  amendment  is  necessary  to  clarify 
allegations. 

11/20/56 — Ent  ord  overruling  plfs  objs  to  defts 
finds.  Fur  ord  that  sd  'finds  &  concls  law 
be  fid  (Y). 

11/20/56 — Fid  finds  fact,   concls  law  &  ord  deny 

plfs  mot  for  prelim  injimc.  (Ent  11/21/ 

56  &  not  attys). 
11/23/56 — Fid   stip   &   ord  thereon  extg  time   for 

deft  to  plead  to  12/10/56. 
12/  4/56 — Fid  defts  not  of  entry  of  ord  denying 

prelim  injunction. 
12/12/56 — Fid   stip   &   ord  thereon  extdg  time  of 

deft  to  12/24/56  in  wh  to  plead. 
12/28/56— Fid  stip  &  ord  extendg  time  for  deft  to 

plead  to  1/15/57. 
1/15/57 — Fid  defts  mots  to  dismiss  wiht  not  mot 

retble   2/4/57   &  memo   pts   &  auths  in 

suppt. 
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1/29/57— Fid  amended  complt.  Fid  prae  (Itr)  for 
&  issd  sums  on  amended  complt. 

1/31/57 — Fid  sums  on  amended  complt.  Retd 
served. 

2/  4/57— Fid  pltf  s  memo  of  pts  &  autlis  in  opposn 
to  defts  mots  to  dismiss.  Ent  ord  contg 
hrg  mot  of  deft  (fid  1/15/57)  to  dismiss 
to   2/11/57   10  AM. 

2/11/57— Ent  proc  lirg  mot  of  deft,  (fld  1/15/57) 
to  dismiss  and  ent  ord  contg  to  2/25/57 
10:00  AM  for  fur  hrg. 

2/11/57— Fid  defts  interrogs. 

2/25/57— Ent  proc  fur  hrg  mot  of  deft  (fld  1/15/ 
57  to  dismiss  and  on  oral  mot  of  deft 
ord  mot  w/drawn  and  deft  file  an  ans 
to  complt.  Fur  ord  striking  all  interrogs 
at  this  time. 

5/31/57 — Fld  Answer  to  amend  complt.  Fld  complt 
in  intervention  of  USA  with  ord  author- 
izing. 

6/12/57 — Fld  Answer  to  complt  in  intervention  by 
Claire  B.  Morse. 

6/19/57 — Fld  suppl  to  complt  with  order. 

6/25/57— Placed  on  calen  Sept  9,  1957  for  p/t 
conference  purs  to  local  rule  9  and  filed 
and  mid  copies  Notice  to  counsel. 

7/  1/57 — Fld  Answer  to  supplement  to  complt  & 
ord  permitting  filing. 

7/  2/57— Fld  defts  affid  serv  by  mail,  defts  An- 
swer to  supple  to  complt  &  ord  permit- 
ting flg. 
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7/12/57 — Ent  ord  contg  p/t  confer  from  9/9/57 
to  9/16/57  10  AM.  Counsel  notifd. 

8/  2/57 — Fid  plfs  memo  of  contentions  of  fact  & 
law. 

9/12/57 — Fid  pltf  in  intervention  USA's  p/t  memo 
contentions  fact  &  law. 

9/16/57— Ent  procs  &  ord  contg  p/t  to  9/23/57 
10  AM. 

9/23/57 — Ent  procs  p/t  confer.  Fid  p/t  confer 
order.  Ent  ord  contg  to  11/4/57  11  AM 
for  settg  for  trial. 

11/  4/57— Ent  proc  &  ord  settg  for  trial  1/2/58, 
10  AM. 

11/27/57— Fid  stip  facts. 

12/30/57 — Fid  suppl  stmt  pts  &  auths  for  purpose 
trial  by  pltf  &  deft  in  interven. 

1/  2/58 — Ent  procs  trial.  Sw  wits.  Fid  exbs.  Ent 
ord  contg  to  1/3/58  10  AM  for  fur  trial. 

1/  3/58 — Ent  procs  fur  trial.  Fid  exbs.  Ent  ord 
finds  for  govt.  Counsel  for  govt,  to  pre- 
pare finds,  concls  law  &  judgt  &  present 
on  or  before  2/3/58. 

1/10/58 — Fid  stip  &  ord  thereon  extdg  time  of 
deft  RiddeU  to  &  includg  2/3/58  in  wh 
to  lodge  finds  fact. 

1/24/58 — Fid  mot  in  respect  cert  exbs  with  not 
mot  retble  2/3/58  &  pts  &  auths. 

1/30/58 — Fid  pltfs  argument  on  evidence  &  law 
&  lodged  proposed  finds. 
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2/  3/58— Ent  proc  lirg  mot  of  plf  and  deft  in  in- 
j  tervention  in   respect  of   certain   exhbs 

and  ent  ord  contg  to  2/17/58,  2  PM  for 
fur  hrg. 

2/  5/58 — Lodged  defts  proposed  find  fact,  cone 
law  &  judgt. 

2/13/58— Fid  pltfs  objecs  to  finds  fact,  concls  law 
&  judgt  lodged  by  deft. 

2/17/58— Fid  finds  fact,  concl  law  &  judg  that 
plf  hv  nothing  from  deft  Riddell  &  dis- 
miss compl  for  in  June,  &  fur  fv  plf  in 
intemi  USA  against  deft  in  intervn 
Morse  in  simi  of  $12,000.00  with  int,  & 
fv  deft  Riddell  and  USA  for  costs. 
(Ent  2/17/58  &  not  attys).  JS6.  Ent 
procs  fur  hrg  mot  of  pltf  &  deft  in  in- 
tervention in  respect  of  cert  exbs  &  ent 
ord  denying  mot.  Ct  signs  finds  &  judgt 
present  by  the  govt. 

2/19/58 — Fid  ord  denying  mot  in  re  certain  exbs. 

2/21/58— Fid  not  deft  entry  judgt  &  fid  defts  cost 
bill.  Fid  mot  of  Claire  B.  Morse  retble 
3/3/58  10  AM  for  new  trial  with  exbs, 
affid  of  Geo.  T.  Altman  &  memo  of  pts 
&  auths  in  suppt  thereof. 

2/26/58 — Fid  memo  deft  &  pltf  in  intervention  in 
opposn  to  mot  for  new  trial.  Taxed  costs 
fav  deft  $26.00,  dktd  &  ent  costs. 

3/  3/58 — Ent  proc  hrg  &  ord  denyg  mot  of  pltf 
&  deft  in  intervention  for  new  trial. 
Lodged  sui)ple  to  mot  for  new  trial. 
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3/11/58- 


3/  7/58— Fid  not  appeal  Claire  B.  Morse,  pltf  & 
deft  in  intervention.  Copy  received  by 
Jolni  Messer,  Asst.  U.  S.  Atty.  Fid  cash 
bond  in  amt  of  $250.00.  Fid  desig  con- 
tents rec  on  appeal  &  fld  state  pts  on 
which  pltf,  etc,  intends  to  rely. 
Fid  ord  denying  mot  for  new  trial.  Fid 
amend  pltf  &  deft  in  intervention  to 
desig  contents  record  on  appeal  &  fld 
amend  to  statement  of  pts  on  wh  pltf  & 
deft  in  intervention  intends  to  rely. 
Fld  pltf  in  interventions  add  desig  rec- 
ord on  appeal. 

-Fld  x^lts  2nd  amend  to  stmt  pts  on  wh 
pltf,  deft  in  interven  intends  to  rely  & 
fld  2nd  amend  to  desig  contents  record 
on  appeal. 

-Fld  reptr's  transc  for  2/17/58. 
-Fld  orig  reporters  trans  prcdgs  (6  vols) 
dtd  1/2   &   1/3/58,   2/3/58,   2/11/57,  2/ 
17/58,  2/25/57  &  3/1/58.  [103] 


3/17/58- 
3/18/58 


3/19/58- 
3/27/58- 


[Title  of  District  Court  and  Cause.] 


CERTIFICATE  BY  CLERK 

I,  Jolin  A.  Childress,  Clerk  of  the  above  entitled 
Court,  hereby  certify  the  items  listed  below  con- 
stitute the  transcript  of  record  on  appeal  to  the 
United  States  Court  of  Appeals  for  the  Mnth  Cir- 
cuit, in  the  above  entitled  case; 

A.  The  foregoing  pages  numbered  1  to  103,  in- 
clusive,  containing  the   original: 
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Complaint  in  Intervention. 
Answer  to  Complaint  in  Intervention. 
Pre-trial  Conference  Order. 
Stipulation,  filed  11/27/57. 

Notice  of  Motion  and  Motion  in  Respect  of  cer- 
tain Exhibits. 

Findings  proposed  by  Plaintiff,  Defendant  in  In- 
tervention. 

Plaintiff's  objections  to  Findings  of  Fact,  Con- 
clusions of  Law  and  Judgment  lodged  by  Defend- 
ant. 

Findings  of  Fact,  Conclusions  of  Law  and  Judg- 
ment. 

Order  denying  Motion  in  respect  of  certain  Ex- 
hibits. 

Notice  of  Motion  and  Motion  for  New  Trial. 

Memorandum  in  opposition  to  Motion  for  New 
Trial. 

Supplement  to   Motion  for  New   Trial. 

Order  denying  Motion  for  New  Trial. 

Notice  of  Appeal. 

Designation  of  Contents  of  Record  on  Appeal. 

Statement  of  Points  on  which  Plaintiff,  Defend- 
ant in  Intervention  intends  to  rely. 

Amendment  to  Designation  of  Contents  of  Rec- 
ord on  Appeal. 

Amendment  to  Statement  of  Points  on  which 
Plaintiff,  Defendant  in  Intervention,  intends  to 
rely. 

Plaintiff  in  Intervention's  additional  Designa- 
tion of  Record  on  Appeal. 
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Second  Amendment  to  Designation  of  Contents 
of  Record  on  Appeal  in  response  to  Designation 
of  Plaintiff  in  Intervention. 

Second  Amendment  to  Statement  of  Points  on 
which  Plaintiff,  Defendant  in  Intervention,  intends 
to  rely. 

(Copy)   Docket  Entries. 

B.  Plaintife's  Exhibits— 1,  2,  3,  6,  7,  9,  10,  11, 
12,  13.  Defendant's  Exhibits— A,  B,  C,  L,  M,  N, 
O,  P,  Q,  R,  S,  T,  U,  V,  W,  Z. 

C.  Six  volumes  of  Reporter's  Official  Transcript 
of  Proceedings  had  on:  2/11/57  and  2/25/57— 
1/2/58,  1/3/58,  2/3/58,  2/17/58  and  3/3/58. 

I  further  certify  that  my  fee  for  preparing  the 
foregoing  record,  amounting  to  $2.00,  has  been 
paid  by  appellant. 

Dated:  Los  Angeles,  California,  this  3rd  day  of 
April,  1958. 

[Seal]  JOHN  A.  CHILDRESS, 

Clerk, 
/s/  By   WM.  A.  WHITE, 
Deputy    Clerk. 
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In  The  United  States  District  Court,  Southern 
District  of  California,  Central  Division 

No.  20638-HW  Civil 

CLAIRE  B.  MORSE,  Plaintiff, 

vs. 

ROBERT  A.  RIDDELL,  District  Director, 

Defendant. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 
vs. 
CLAIRE  B.  MORSE,  Defendaut. 

REPORTER'S   TRANSCRIPT   OF 
PROCEEDINCfS 

Los  Angeles,  California 
Thursday,  January  2,  1958 

Honorable  Hany  C.  Westover,  Judge  Presiding. 

Appearances:  For  the  Government:  Laughlin 
E.  Waters,  United  States  Attorney;  by  John  G. 
Messer,  Assistant  United  States  Attorney,  and 
Eugene  Ilarpole,  Assistant  United  States  Attor- 
ney. For  Claire  B.  Morse:  George  T.  Altman, 
Esq.,    233    South    Beverly    Drive,    Beverly    Hills, 

California.    [2]* 
***** 

Mr.  Altman:  To  begin,  your  Honor,  we  have 
agreed  on  a  very  slight  correction  in  a  paragraph 
of  the  pretrial  order.     On  page  3,  Paragi*aph  11, 


*  Page  numbers  appearing  at  top  of  page  of  Reporter's  Tran- 
script  of   Record. 
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where  it  starts  out  with  the  words  "The  United 
States  had  previously  assessed"  we  have  agreed — 
counsel  can  check  me  on  this — to  insert  in  the  sec- 
ond line  of  that  paragraph  after  the  word  "cor- 
poration," the  following  words: 

The   Court:     What  line  is  that  now*? 

Mr.  Altman:    Line  28,  I  believe. 

The  Court:     Page  3? 

Mr.  Altman:     Yes,  page  3. 

The  Court:     All  right. 

Mr.  Altman:  The  line  beginning  with  the  words 
"PlaintifL  as  alleged  transferee." 

The  Court:     All  right. 

Mr.  Altman:  We  have  agreed  to  insert  after  the 
[3]  word  "corporation,"  the  words  "because  of 
the  distribution  upon  dissolution  of  said  corpora- 
tion," with  commas  before  and  after  tliat  insertion. 

The   Court:     Now,   let's   see. 

"Plaintiff  as  alleged  transferee  of  the  said  cor- 
poration," because  of  what? 

Mr.  Altman:  "Because  of  the  distribution  on 
dissolution  of  said  corporation,"  with  commas  be- 
fore and  after. 

The  Coiui::    All  right. 

Mr.  Altman :  I  believe,  also,  that  we  have  agreed 
that  the  records  may  include  to  the  extent  material 
the  case  repoiis  in  the  following  three  cases,  all 
of  them  headed  Borin  vs.  Boiin  Avhich,  as  you 
can  see,  your  Honor,  would  be  litigation  in  which 
the  taxpayer  here  was  a  party.  I  Avill  give  you  the 
citations.  329  Illinois  Appellate  188,  67  Northeast- 
ern (2d)  423 ;  335  Illinois  Appellate  450,  82  North- 


United  States  of  America  81 

eastern  (2d)  70;  and  the  third  on©  is  343  Illinois 
Appellate  649,  100  Northeastern  (2d)  333. 

The  Court:  Let's  see  if  I  have  those  now.  That 
is  67  Xortheastem  (2d)  423,  82  Northeastern  (2d) 
70,  and  100  Northeastern  (2d)  333. 

Mr.  Altman:  Yes.  The  understanding  is  that 
to  the  extent  to  wliich  these  case  reports  are  mate- 
rial here,  they  may  be  included  as  part  of  the 
record. 

The  Court:     All  right.    [4] 


****** 


JOHN  L.  HARRIS 

called  as  a  witness  on  behalf  of  the  plaintiff,  hav- 
ing been  first  duly  sworn,  was  examined  and  testi- 
fied as  follows: 

♦  *  »  *  * 

Direct  Examination 
Q.     (By  Mr.  Altman)  :    Mr.  Harris,  what  is  your 
business  or  occupation? 

A.  Examiner  of  questioned  documents  and 
handwriting  expert. 

Mr.  Messer:  Your  Honor,  in  order  to  save  time, 
I    believe   we   mil    stipulate    that    Mr.   Harris   is 

qualified  as  a   [6]  handwriting  expert.   [7] 

*  ♦  ifr  *  * 

Q.  Mr.  Harris,  I  have  another  document  here 
entitled  "A,gi'eement,"  being  a  positive  photostat  of 
a  document  recorded  in  Book  38240  at  Page  213. 

Mr.  Altman :  May  this  be  marked  for  identifica- 
tion as  No.  8f 

The  Court :    It  may  be  marked. 
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The  Clerk:  Just  a  minute.  Is  that  one  of  the 
other  exhibits  that  have  been  marked? 

Mr.  Altman :    Yes.  This  is  the  same  thing. 

The  Clerk:  Then  that  is  Exhibit  No.  1,  your 
Honor,  which  has  already  been  marked. 

Mr.  Altman:     This  is  the  same  thing. 

Q.  Mr.  Harris,  will  you  give  me  your  opinion, 
also,  of  what  purports  to  be  the  signature  of  Claire 
Borin  on  page  [9]  10  of  this  Exhibit  No.  1. 

A.  In  my  opinion,  based  on  an  examination  I 
made  of  this  signature  and  a  comparison  of  the  gen- 
uine signatures  on  Exhibit  5,  I  would  say  in  my 
judgment  the  Claire  Borin  signature  on  Exhibit  1 
is  an  imitation  of  the  genuine  handwriting  of  Claire 
Borin  and  was  not,  in  my  opinion,  written  by  the 
same  person  who  wrote  the  genuine  signatures. 

Q.  Mr.  Harris,  I  would  like  to  ask  you,  also,  in 
regard  to  this  document,  whether  it  appears  that 
someone  tried  to  imitate  her  signature? 

Mr.  Messer:  I  object  to  that,  what  somebody 
tried  to  do,  whether  somebody  tried  to  imitate  the 
signature. 

The  Court :    May  I  ask  the  witness  a  question  ? 

The  Witness:     Certainly,  your  Honor. 

The  Court:  You  say  that  is  not  her  signature. 
Is  that  a  traced  signature? 

The  Witness:  No,  it  is  not,  your  Honor.  I  would 
say  it  is  just  an  imitation. 

The  Court:    An  imitation? 

The  Witness:  It  is  an  attempt  to  copy  a  signa- 
ture. It  is  not  like  the  one  on  the  income  tax  return 
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which  shows  no  resemblance  to  her  signature  at  all, 
but  this  signature  does  have  some  resemblance  to 
the  genuine  handwriting. 

Q.  (By  Mr.  Altman) :  You  say  it  is  an  attempt 
to  copy  her  signature?  [10] 

A.     It   might   be.    That   would   be    my   opinion, 

yes.  [11] 
***** 

CLAIRE  MORSE 

the  plaintiff  herein,  called  as  a  mtness  in  her  own 

behalf,  having  been  first  duly  sworn,  was  examined 

and  testified  as  follows: 
***** 

Direct  Examination 

Q.  (By  Mr.  Altman) :  Mrs.  Morse,  your  name, 
your  previous  name,  was  Claire  Buchman  or  Claire 
B.  Buchman,  is  that  correct?  A.     Yes. 

Q.     That  is  B-u-c-h-m-a-n?  A.     Yes. 

Q.     And  before  that  it  was  Claire  Borin  ? 

A.    Yes. 

Q.  You  were  the  \^'ife  of  Nathan  Borin,  is  that 
correct?  [17]  A.     Yes. 

Q.  AYil]  you  state  the  year  in  which  you  were 
married  t<3  Mr.  Borin? 

A.     November  11,  1933.  [18] 

***** 

Q.  (By  Mr.  Altman) :  Were  you  married  to 
Mr.  Borin  at  the  time  of  his  death?  A.     No. 

Q.     You  had  been  divorced  from  him? 
A.     Yes. 
The  Court:    Well,  when  were  you  divorced? 
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The  Witness:    I  was  divorced  in  1949. 
The  Court:    What  month? 
The  Witness :    March  1,  1949.  [19] 

Q.  (By  Mr.  Altman) :  Mrs.  Morse,  did  Mr. 
Boriii  ask  you  to  sign  a  large  check,  I  mean  endorse 
a  large  check  for  him?  A.    Yes,  he  did. 

Q.     How  much  was  the  check? 

A.     $10,000. 

Q.    Was  that  just  before  you  left  for  Florida? 

A.    Very  shortly,  about  a  week  before  I  left. 

Q.     Did  you  endorse  it  for  him? 

A.     Not  at  that  time. 

Q.     Did  you  later?  [21]  A.     I  did. 

Q.     Before  you  went  to  Florida? 

A.     Before  I  left  for  Florida. 


*  * 


Q.  Was  it  a  check  made  out  to  you  that  you 
endorsed,  do  you  remember? 

Mr.  Altman:  I  will  withdraw  that,  your  Honor, 
because  that  seems  to  be  a  rather  foolish  question. 

The  Court:  It  might  have  been  made  payable  to 
both  the  husband  and  wife. 

Was  it  made  out  payable  to  you  individually  or 
to  you  and  your  husband? 

The  Witness :  I  believe,  your  Honor,  it  was  made 
out  to  me. 

The  Court:    Individually? 

The  Witness:    Yes,  sir. 

The  Court:    Where  did  the  check  come  from? 
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The  Witness:  It  was  a  business  check — I  mean 
in  his  business. 

The  Coui-t:     Th«  firm's  business? 

The  Witness:    The  name  of  his  business.  [22] 

***** 

The  Court:  Did  you  ever  own  any  stock  in  the 
corporation  ? 

The  Witness :    No,  never  owned  anything. 

The  Coui-t :  Did  you  ever  attend  a  meeting  of  the 
board  of  directors? 

Tlie  Witness :    'No,  sir. 

The  Court :  Did  you  ever  attend  an  annual  meet- 
inc:  of  stockholders? 

The  Witness:    Never. 

The  Court:  Did  you  ever  receive  any  dividends 
from  the  corporation? 

The  Witness:  No,  your  Honor,  never  received 
anythins:. 

The  Coui-t:  Then  the  corporation  was  liquidated, 
wasn't  it? 

The  Witness:  I  never  knew  anything  about  his 
business,  your  Honor.  He  never  discussed  his  busi- 
ness with  me.  [26] 

The  Court:  When  this  so-called  partnership  was 
foiTued,  were  you  given  a  copy  of  the  partnership 
agi-ooment  ? 

The  Witness:  I  never  knew  it  was  formed. 
I  never  knew  anything  about  it,  nothing. 

The  Court:  Let  me  see  the  exhibits.  I  want  to 
call  your  attention  to  Exhibit  1,  which  is  supposed 
to  be   a  limited  partnership  agreement.   Prior  to 
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going  to  Florida  in  1945,  had  yon  ever  seen  this 

agreement? 

The  Witness:    No,  yonr  Honor. 

The  Court:  When  did  you  first  see  the  agree- 
ment ? 

The  Witness:  The  first — after  I  returned  from 
Florida  and  I  filed  suit  for  divorce,  I  had  returned 
and  found  documents  in  our  apartment  and  I  had 
inmiediately  taken  them  to  my  attorney,  who  at  that 
time  represented  me  in  Chicago,  and  turned  all 
these  documents  over  to  him.  But  I  did  not  know 
the  meaning  or  anything  about  them. 

The  Court:  I  didn't  ask  you  if  you  knew  what 
the  documents  meant.  I  said  when  did  you  first  see 
the  documents'? 

The  Witness:  I  never  saw  a  document  imtil  I 
was  told  I  signed  a  dociunent  that  I  was  a  partner, 
which  I  never  saw. 

The  Court:    Who  told  you  you  were  a  partner? 

The  Witness :  Well,  when  I  returned  from  Flor- 
ida with  my  child,  I  had  filed  separation  proceed- 
ings two  days  [27]  later,  and  upon  my  return  to  our 
home  in  Chicago,  I  found  all  these  documents  in 
our  room,  and  I  took  them  to  my  attorney,  who  at 
that  time  was  Benjamin  B.  Davis  in  Chicago,  and 
he  went  over  all  these  papers,  which  he  then  at  that 
time  told  me  that  did  I  know 

The  Court:  Don't  tell  me  what  he  told  you. 
When  did  you  return  from  Florida? 

The  Witness :    I  returned  from  Florida  in  March. 

The  Court:    What  year? 
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The  Witness:    1945. 

The  Court :    When  did  you  go  to  Florida  ? 
The  Witness :    Februaiy  1945. 

The  Court:  Then  you  were  down  there  just  about 
a  month,  is  that  right? 

The  Witness:    Yes,  your  Honor. 

The  Court:  Then  you  came  back  and  filed  di- 
vorce proceedings  ? 

The  Witness:    Yes. 

The  Court:  You  found  some  papers  in  your 
home  ? 

The  Witness:    Yes. 

The  Court:  And  you  took  those  papers  to  your 
lawyer  ? 

The  Witness :    Yes,  your  Honor. 

The  Com-t:  Was  this  Exhibit  1  among  the  pa- 
pers you  took  to  your  lawyer,  or  do  you  remember? 

The  Witness:  I  don't  remember.  I  just  turned 
over  a  lot  of  papers,  but  I  did  not  understand. 

The  Court:  When  did  you  first  discover  you 
were  supposed  to  have  signed  this  Exhibit  No.  1  ? 

The  Witness:  When  I  had  taken — ^I  don't  know. 
I  just  don't  remember.  There  were  so  many  court 
proceedings  in  the  divorce. 

The  Court:  You  took  these  papers  to  your  law- 
yer? 

The  Witness:    Yes. 

The  Court:  You  say  your  lawyer  looked  at 
them? 

The  Witness:    Yes. 
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The  Court:  Did  lie  ever  discuss  with  you  this 
Exhibit  1? 

The  Witness:    No,  sir,  he  did  not. 

The  Court:  Did  you  ever  tell  your  lawyer  that 
you  had  not  signed  Exhibit  1? 

The  Witness :  I  didn't  know — he  never  discussed 
this  Avith  me.  He  just  asked  me  if  I  had  known  I 
was — if  I  had  some  interest  in  the  business  which  I 
knew  anything  about,  because  he  said  certain  pa- 
pers indicated  that  I  had  some  interest,  which  I 
never  knew  anything  about,  because  he  said  certain 
papers  indicated  that  I  had  some  interest,  which  I 
never  knew  anything  about,  and  it  proceeded  on  and 
on  and  on,  and  up  to  this  day,  your  Honor,  I  still 
don't  know. 

The  Court:  Prior  to  your  divorce  from  Mr. 
Borin,  [29]  was  there  a  property  settlement  agree- 
ment? 

The  Witness :    Yes,  there  was. 

The  Court:  Did  the  x^roperty  settlement  agree- 
ment say  anything  about  this  so-called  interest  you 
had? 

The  Witness :    No,  sir. 

The  Court:  Have  we  got  a  copy  of  the  property 
settlement  agreement? 

Mr.  Altman:  I  really  don't  know.  I  do  have  here 
as  a  witness  the  attorney  vfho  handled  her  divorce. 

The  Court:  I  know,  but  the  propeii:y  settlement 
agreement  is  the  best  evidence.  I  don't  think  an 
attorney  can  testify  from  memory  now  as  to  what 
was  contained  in  the  property  settlement  agreement. 
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If  you  have  the  attorney  who  handled  the  divorce, 
he  ought  to  have  a  copy  of  the  property  settlement 
agreement  somewhere.  [30] 

The  Court :  Ai^e  you  willing  to  stipulate  that  this 
coi-poration  existed  prior  to  the  marriage  of  Mr. 
and  Mrs.  Borin? 

Mr.  Messer:  The  dociunents  I  have  indicate  that 
this  corporation  was  incorporated  imder  the  laws  of 
the  State  of  Illinois  on  September  15,  1932,  Borin 
Art  Products  Corporation.  [34] 


***** 


The  Court:  Have  you  got  any  transcript  of  the 
stock  record  to  show  it  was  issued  to  her? 

Mr.  Messer:  No.  Mr.  Altman  and  I  have  gone 
into  that.  I  think  we  mil  both  agree  that  there  was 
nothing.  There  was  a  fire  here,  your  Honor,  and 
many  of  the  records  of  the  corporation,  unfortu- 
nately, were  destroyed. 

The  Court :  There  is  such  a  thing  as  having  stock 
'vvritten  up  in  the  name  of  the  party  and  the  stock 
certificate  never  delivered,  or  such  a  thing  as  the 
husband  having  the  stock  certificate  written  up  and 
taking  the  stock  certificate  but  never  giving  it  to 
the  wife. 

Mr.   Messer:     That   is   very  true,   your   Honor. 

There  are  many  situations  where  a  person  may  have 

no   knowledge   of   what   may   be   on   a   certificate. 

I  think  I  may  be  out  of  order,  your  Honor.  [35] 
***** 

The  Court:     I  am  going  to  assume  that  there  is 
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no  question  of  res  judicata.  I  am  going  to  assume 
the  matter  has  not  been  decided  by  a  court,  that  is 
the  interests  of  this  witness  in  the  partnership  or  in 
the  corporation. 

Mr.  Altman:  Except  to  this  extent,  may  I  say, 
your  Honor,  that  there  was  a  decree  of  divorce  and 
the  decree  makes  no  reference  of  any  kind  to  any 
interest  in  a  partnership. 

The  Court :  I  am  going  to  still  assume  that  there 
is  no  court  that  has  passed  upon  this  particular 
question. 

Mr.  Altman:     I  have  no  objection  to  that,  your 

Honor.   [36] 
***** 

The  Court:  Let  me  do  something  here  I  think 
the  attorney  should  have  done  in  the  first  place. 

I  want  to  show  the  witness  Exhibit  1.  I  call  your 

attention  to  the  signature  Claire  Borin.  Is  that  your 

signature? 

The  Witness:    No,  your  Honor.  [43] 
***** 

Mr.  Altman:  May  I  interrupt  at  this  time  my 
questioning  to  tell  you  that  I  have  found  the  final 
divorce  decree.  If  the  G-ovemment  wants  this  put 
into  evidence  I  mil  be  glad  to  put  it  in.  I  have  no 
purpose  in  putting  it  in  myself,  but  here  it  is.  That 
is  the  final  divorce  decree. 

Mr.  Messer:  I  have  no  objection.  I  see  no  pur- 
pose in  it  unless  it  refers  to  some  interests  we  are 
concerned  mth. 

The  Court:    Then  let's  leave  it  out  then. 
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Mr.  Messer:    That's  right,  your  Honor. 
The   Court:     There  is  no  use  encumbering  the 

record. 

Mr.  Messer:  That's  right.  I  would  just  as  soon 
not  have  it  in. 

The  Court.:    All  right. 

Q.  (By  Mr.  Altman)  :  Mrs.  Morse,  I  would  like 
to  show  you  Plaintiff's  Exhibit  6,  being  the  1944 
retuni,  apparently  bearing  your  signature,  and  will 
ask  you  whether  at  the  time  you  signed  it  there  was 
anj-thing  on  the  return  except  the  printed  part 
of  it? 

A.     Xo.  It  was  a  complete  blank. 
Q.     Do  you  remem]>er  where  you  signed  it? 
A.     I  believe  I  was  away  when  it  was  mailed  to 
me  in  Florida.  I  am  not  sure  now. 

Q.  Did  anyone  call  you  up  about  it  or  write  in 
about  it?  [45] 

A.  Mr.  Locker,  who  at  that  time  worked  for 
Mr.  Borin,  called  me  in  Florida  and  said  he  was 
mailing  me  some  papers  to  sign,  and  he  mailed 
them,  and  I  signed  them  and  mailed  them  right 
back. 

Q.  You  say  this  was  completely  blank  at  the 
time  you  si.gned  it?  A.     Completely. 

Q.  Coming  back,  Mrs.  Morse,  to  Plaintiff's  Ex- 
hibit 8,  there  is  a  document  here  as  one  of  the  three, 
which  reads,  "Notice  of  Waiver  of  Restriction  on 
Assessment  and  Collection  of  Deficiency  in  Tax," 
and  the  other  two  read  ' 'Consent  Fixing  Period  of 
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Limitation  Upon  Assessment  of  Income  and  Profits 

Tax." 

In  regard  to  this  one  that  reads  Waiver  of  Re- 
striction, at  the  time  that  you  signed  it,  did  you 
understand  it  to  be  an  agreement  to  pay  the  tax? 

A.     Certainly  not.  I  just  signed  it.  [46] 
***** 

Mr.  Altman:  I  wonder  if  your  Honor  would  be 
willing  to  read  this  letter  again  in  connection  with 
those  three  docmnents.  You  will  notice  all  three  are 
stamped  by  the  Revenue  Office  as  received  March 
19th,  the  three  of  them. 

The  Court:  Do  you  remember  from  whom  the 
document  was,  or  who  wrote  the  dociunent,  or  who 
signed  the  docmnent  dated  March  13,  1951? 

The  Witness :    This  letter,  your  Honor  ? 

The  Court:    Yes. 

The  Witness:  Mr.  Nathan  H.  Rosenthal  of  Chi- 
cago. 

The  Court:    Who  was  he? 

The  Witness:    He  was  representing  me. 

The  Court:    Your  attorney? 

The  Witness:    Yes. 

The  Court :    He  was  an  attorney,  was  he  ? 

The  Witness:    Yes. 

The  Court:  And  he  sent  you  this  letter  dated 
March  13?  [47] 

The  Witness :    Yes,  your  Honor. 

The  Court-:  It  is  your  testimony,  is  it,  that  these 
documents  that  have  been  marked  Exhibit  8  were 
included  in  the  letter  of  March  13? 
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The  Witness :    Yes,  your  Honor.  [48] 
***** 

The  Court:  May  I  ask  the  witness  a  question? 
You  received  all  these  documents  at  one  time,  did 
you? 

The  Witness:    Yes,  your  Honor,  I  did.  [51] 

The  Court:    They  were  all  in  one  letter? 

The  Witness:    Yes. 

The  Coui-t:    All  right. 

Q.  (By  Mr.  Altman)  :  Mrs.  Morse,  did  you  ever 
receive  any  salary  from  the  Borin  Art  Products 
Coi^ooration  ?  A.     No,  sir. 

Q.  Did  you  ever  receive  any  salary  from  Borin 
Art  Products  Company 

Mr.  Messer:  I  object,  your  Honor,  on  the  ground 
of  immateriality,  whether  she  received  any  salary 
or  whether  she  worked  for  them.  It  is  the  question 
here  whether  she  was  a  transferee  of  the  property. 


***** 


The  Court:    Objection  sustained. 

Mr.  Altman:  Your  Honor,  my  reason  for  the 
question,  if  I  may  now  explain,  is  the  document, 
Plaintiff's  Exhibit  1,  shows  that  she  was  to  receive 
a  salaiy.  Naturally,  if  she  received  a  salary  she 
would  know  what  she  was  doing  there. 

The  Court:  She  said  she  never  knew  anything 
about  this  document.  [52] 

Mr.  Altman:    Thank  you. 


***** 


Q.     (By  Mr.  Altman) :     Mrs.  Morse,  other  than 
the  checks  for  your  household  expenses,   did  you 
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ever  receive  any  money  or  property  from  Mr. 
Kathan  Borin  or  from  his  corporation  or  what  is 
purported  to  be  his  partnership,  Borin  Art  Prod- 
ucts Company  1  A.     No,  never. 

Mr.  Messer:    I  object  to  the  question. 

The  €ourt<:  Sustained.  You  let  the  Government 
prove  whatever  she  got  and  don't  try  to  cover  every- 
thing. The  Grovemment  may  be  able  to  pinpoint 
this.  [53] 


***** 


Q.  (By  Mr.  Altman)  :  Did  you  ever  receive  any 
money  or  property  as  a  shareholder  of  Borin  Art 
Products  Corporation?  A.     No,  sir,  never. 

Mr.  Messer:    I  object  to  that  question. 

The  Court :  I  asked  her  that  once  before  and  she 
said  no,  and  you  didn't  object  then.  I  asked  her  if 
she  got  anything  from  the  corporation  and  she  said 
no.  I  asked  her  if  she  was  a  stocldiolder  or  officer 
or  ever  attended  stockliolders'  meetings  or  board  of 
directors'  meetings. 

The  objection  is  overruled. 

Q.     (By  Mr.  Altman)  :    Did  you  ever  receive  any 

money   or    [54]    property   as   a   partner   from   the 

Borin  Art  Products  Company? 

A.     No,  sir,  never. 
***** 

Cross  Examination 
Q.     (By  Mr.  Messer)  :    Mrs.  Morse,  at  this  time 
I   hand  you   Defendant's   Exhibits   D   through   K 
marked  for  identification  and  I  ask  you  to  look  at 
the  signature  on  each  of  these  documents. 
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A.     Yes. 

Q.  Is  the  signature  on  each  of  these  documents 
your  signature?  [55]  A.    Yes,  they  are. 

Q.  I  ask  you  to  look  at  Exhibit  D  marked  for 
identification  and  tell  me  whether  or  not  you  signed 
that  document?  A.     Yes,  I  did.  [56] 


***** 


The  Court :  May  I  ask  the  witness,  did  you  pay 
any  tax  for  1941  ? 

The  Witness:  I  didn't,  your  Honor.  At  that  time 
I  was  always  getting  papers  to  sign  and  I  signed 
them.  I  didn't  know  what  they  meant.  I  have  never 
paid  any  tax.  [58] 


***** 


Q.  (By  Mr.  Messer)  :  Mrs.  Morse,  I  show  you 
Government's  Exhibit  L  marked  for  identification, 
headed  "Transferee  Agreement"  dated  February  8, 
1946,  and  also  Exhibit  M  marked  for  identification, 
a  transfer  agreement  dated  February  8,  1946,  and 
I  will  ask  you  if  the  signature  shown  on  each  of 
those  two  docTunents  is  yours?  A.     Yes. 

Q.  You  signed  those  two  documents,  did  you 
not?  A.    Yes. 

Q.  Now,  Mrs.  Morse,  I  show  you  Exhibit  N 
marked  for  identification,  headed  Form  977,  Treas- 
ury Department,  dated  January  14,  1947,  headed, 
''Consent  Fixing  Period  of  Limitation  Upon  Assess- 
ment of  Liability  at  Law  or  in  Equity,"  etc.  Ls  that 
your  signature?  A.     Yes. 

Q.  Mrs.  Morse,  I  show  you  a  document  marked 
Exhibit  0  for  identification.  Form  977,  dated  De- 
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cember  4,  1947,  headed  ''Consent  Fixing  Period  of 
Limitation  Upon  Assessment  of  Liability  at  Law  or 
in  Equity,"  etc.  Is  that  your  signature  on  that 
docimient  ?  A.     Yes. 

Q.  I  will  ask  you  further,  not  only  is  that  your 
signature  on  that  document,  but  more  si^ecifically 
you  did  sign  those  documents,  did  you  not?  [62] 

A.     I  signed  them,  but  I  never  read  them. 

Q.     You  signed  them? 

A.  They  were  mailed  to  me.  I  had  been  signing 
them  for  years,  considering  them  waivers  of  time, 
upon  my  attorney's  advice  to  just  mail  them. 

0.  You  signed  them  and  sent  them  to  your 
attorney?  A.     My  attorney,  yes. 

Q.     Who  was  representing  you  in  this  litigation  ? 

A.    All  my  litigation.  [63] 


*    *    -x-    *    * 


The  Couri:  May  I  inquire,  is  this  tax  which  is 
alleged  to  be  due  the  tax  of  the  corporation  or  the 
tax  of  the  partnershii>  ? 

Mr.  Messer:  It  is  the  corporation  in  this  suit, 
your  Honor. 

The  Court :    It  is  the  coriDoration  tax  ? 

Mr.  Jilesser:    Borin  Ari  Products  Corporation. 

The  Court:    Is  that  right? 

Mr.  Altman:    Wliat  is  that? 

The  Court :  Is  the  tax  in  tins  suit  the  tax  of  the 
Corporation  ? 

Mr.  Altman:  It  is  the  tax  of  the  Borin  Ari 
Products  Coi^poration,  that  is  correct.  [64] 


«  «  *  «  « 
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Mr.  Messer:  At  this  time  I  wish  to  offer  in  evi- 
dence Govenmient's  Exhibits  P,  Q,  R  and  S  for 
identification,  which  are  the  partnership  returns  of 
income  for  the  years  1943,  1944,  a  short  period  of 
1945,  and  1946. 

The  Court:    Xow  have  you  got  an  objection? 

Mr.  Altman:  I  will  ol^ject  to  the  admission  of 
any  of  these  forms,  your  Honor.  As  to  these,  and  I 
say,  she  has  no  connection  with  them.  Unless  she 
had  some  connection  with  them,  I  am  going  to  ob- 
ject to  their  admission. 

The  Coui-t :    Overruled.  That  is  a  question  for  the 

court  to  decide.  They  may  be  marked  in  evidence. 
***** 

Q.  (By  Mr.  Messer) :  Mrs.  Morse,  on  or  about 
Febniaiy  8th  or  thereabouts,  1946,  did  you  file  an 
action  in  a  Chicago  court  for  dissolution  of  the 
partnership  of  Borin  Art  Products  Company? 

A.  I  didn't.  I  don't  know  what  my  attorneys 
filed.  I  was  having  court  Y)roceedings  and  I  turned 
over  all  documents  to  them  and  they  proceeded 
from  then  on.  I  don't  know  what  [65]  has  been  filed 
and  what  happened.  I  can't  say  really. 

Q.  Let  me  ask  you  this.  Did  you  have  knowledge 
that  your  attorneys  were  filing  a  complaint  in 
chancery  for  the  dissolution  of  the  partnership  of 
Borin  Art  Products  Company  ? 

A.  I  can  only  answer  it  this  way.  They  were 
just  protecting  me.  I  was  trying  to  get  a  divorce. 
There  was  litigation  for  four  years.  I  don't  laiow 
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what  they  were  doing.  They  never  explained  all  the 

details  to  me.  [66] 
***** 

Q.  (By  Mr.  Messer)  :  Mrs.  Morse,  I  ask  you  to 
look  at  Grovernment's  Exhibit  T  marked  for  iden- 
tification, headed  State  of  Illinois,  County  of  Cook, 
in  the  Circuit  Court  of  Cook  County  in  Chancery, 
Claire  Borin  vs.  Nathan  Borin,  L.  V.  Locker,  et  al.. 
No.  46C1685,  headed,  "Complaint  in  Chancery  for 
Dissolution  of  Partnership,  Accounting,  and  Other 
Relief." 

Turning  to  page  6  of  said  docmnent,  I  ask  you 
to  look  at  the  signature  thereon.  A.     Yes. 

Q.    Is  that  your  signature?  A.    Yes,  it  is. 

Q.    You  signed  that  document?  A.     Yes. 

'Q.  I  turn  now  to  page  7  of  the  same  document 
and  ask  you  to  look  at  the  signature  thereon. 

A.    Yes. 

Q.     Is  that  your  signature?  A.    Yes,  it  is. 

Q.     You  signed  that  dociunent?  A.     I  did. 

Q.     On  or  about  the  date  shown? 

A.     I  can't  remember  that.  That  is  my  signature. 

Q'.  Let  me  ask  you  this.  Do  you  recall  signing 
this  particular  page  before  a  notary?  [67] 

A.  I  don't  remember.  I  have  signed  so  many 
papers. 

Q.  You  don't  recall  at  the  time  you  made  both 
of  these  signatures  whether  one  of  them  was  before 
a  notary  or  not? 

A.  I  have  signed  so  many  documents  I  can't 
recall  them  all. 


***** 
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The  Court:  Coimsel,  I  notice  in  Exhibit  T,  ac- 
cording to  that  exhibit,  it  says  under  date  of  Sep- 
tember 18,  1945,  she  received  from  the  Borin  Art 
Products  Company  a  letter  purporting  to  terminate 
plaintiff's  interest  in  said  partnership,  copy  of 
which  letter  is  attached  hereto,  marked  Exhibit  B. 

Mr.  Messer:  We  don't  have  those  copies,  your 
Honor.  They  weren't  attached  to  that.  I  would  be 
glad  to  introduce  it  if  we  could  have  that. 

The  Court :  The  letter  certainly  is  a  part  of  this 
complaint. 

^Ir.  Messer:  The  complaint,  however,  her  alle- 
gations in  it,  that  is  true,  are  the  important  part,  the 
part  we  are  introducing  it  for,  your  Honor,  the  part: 
where  she  alleges  her  interest  in  the  partnership 
and  has  asked  for  [68]  dissolution  of  the  partner- 
ship. [69] 


*  *  *  *  * 


Mr.  Altman:  One  more  point.  I  believe  counsel 
and  I  have  agreed  at  this  point  I  might,  if  I  like, 
introduce  Plaintiff's  Exhibit  1  for  identification. 
That  is  the  partnership  agreement,  the  exemplified 
copy,  which  is  now  in  the  record. 

Is  there  any  objection? 

Mr.  Messer:  If  I  understand  what  counsel  just 
said,  you  are  introducing  it  for  identification? 

Mr.  Altman :    No. 

The  Court :    Are  you  offering  it  in  evidence  ? 

Mr.  Altman:  That  is  correct.  I  thought  you  had 
[70]  agreed  to  that. 
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Mr.  Messer:  But  you  said  for  identification.  We 
talked  about  in  evidence. 

The  Court:    It  may  be  received  in  evidence. 

The  Clerk:     Plaintiff's  Exhibit  1  in  evidence. 
***** 

Mr.  Messer:  Your  Honor,  at  this  time  I  would 
like  [71]  to  introduce  Defendant's  Exhibit  U  for 
identification  in  evidence.  Said  exhibit  is  entitled 
"Abstract  of  Record,  No.  43689,  in  the  Appellate 
Court  of  Illinois,  First  District,  April  Terai,  A.D., 
1946." 

I  direct  the  court's  attention  particularly  to  page 
2,  the  paragraph  on  page  2  at  the  bottom  thereof 
which  ends  on  page  3. 

The  Court:    Any  objection? 

Mr.  Altman:  I  don't  think  so.  May  I  take  a 
quick  look  at  it? 

Your  Honor,  I  have  agreed  with  counsel  that  this 
was  actually  taken  from  the  records  of  the  Appel- 
late Court  of  Illinois,  and  that  was  the  reason  I 
marked  on  it  over  my  signature,  ''Need  not  be  cer- 
tified." 

I  may  also  say  counsel  has  referred  only  to  cer- 
tain pages.  I  may  want  to  refer  to  any  part  of  it. 

The  Court:    You  can  do  so, 

Mr.  Altman:  May  I  say,  also,  if  counsel  will 
check  it,  that  I  believe  this  was  a  case  which  was 
involved  in  335  Illinois  Appellate  previously  re- 
ferred to.  I  believe  it  was. 

The  Court :    It  may  be  received  in  evidence. 
Mr.  Messer:     I  meant  to  offer  in  evidence  the 
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entire  document.  I  was  merely  directing  your  atten- 
tion to  that  pai-t  of  it.  [72] 

The  Coui-t:  The  entire  dociunent  is  received  in 
evidence. 

The  Clerk:  Defendant's  Exhibit  U  in  evidence. 
****** 

The  Court:  Exhi])it  U  is  an  abstract  of  record 
on  appeal.  Does  Exhibit  TJ  refer  to  the  same  case 
as  Exliibit  T? 

Mr.  Messer:  No,  your  Honor.  Exliibit  U  refers 
to  a  divorce  action  commencing  in  Illinois. 

The  Court:     AMiatever  happened  to  Exhibit  T? 

Mr.  Messer:  That  is  the  complaint  for  dissolu- 
tion. That  is  a  complaint  in  chancery  for  dissolu- 
tion. That  is  a  separate  complaint  entirely. 

The  Coui-t:  What  happened  to  it?  Was  it  ever 
prosecuted? 

Mr.  Messer:     I  don't  know,  your  Honor.   That 

was  brought  in  1946.  It  is  when  the  partnership 

went  out  of  existence.  [73] 
***** 

Mr.  Messer:  The  Government  at  this  time  offers 
in  evidence  Exhibit  marked  V  for  identification, 
which  is  certificate^  of  assessments  and  pajonents  in 
re  Claire  Borin  Buchman,  transferee,  for  the  period 
herein  involved,  the  year  1941,  and  the  period  from 
January  1,  1943  to  April  30,  1943. 

Mr.  Altman:  Your  Honor,  I  would  like  to  object 
to  that  on  the  ground  I  think  it  is  incumbent  upon 
the  Government  to  show  that  the  taxes  of  this  cor- 
I)oration  have  not  been  paid,  that  they  are  not  ask- 
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iiig  her  to  pay  something  that  for  all  we  know  may 

have  been  paid  by  someone  else.  [74] 

Mr.  Messer:  Your  Honor,  that  is  for  the  tax- 
payer to  present. 

The  Court:     Objection  overruled.  It  may  be  re- 
ceived in  evidence. 
***** 

Q.  (By  Mr.  Messer)  :  Mrs.  Morse,  did  I  under- 
stand you  correctly  when  you  testified  that  during 
all  the  time  that  you  were  asked  to  sign  these  par- 
ticular docimients  which  you  had  exhibited  to  you 
and  identified  as  being  those  which  you  had  signed, 
that  you  were  represented  by  an  attorney  in  these 
proceedings  ? 

A.  Well,  I  wish  to  correct  myself.  I  was  repre- 
sented by  Mr.  A.  C.  Rosenthal,  who  was  an  account- 
ant who  handled  these  matters  for  me.  I  was  in 
California  all  during  this  time  that  they  were  under 
his 

Q.  You  received  these  documents,  then,  from 
either  your  certified  public  accoiuitant  or  from  an 
attorney  ?  A.     Yes. 

Q.  You  didn't  receive  them  from  your  husband, 
did  you,  or  from  your  former  husband,  Mr.  Nathan 
Borin?  A.     No. 

Q.  When  they  were  sent  to  you  by  the  CPA,  or 
the  attorney,  Avere  you  requested  to  sign  and  return 
them  to  him?  [75]  A.     Yes. 

Q.  Do  you  recall  who  your  attorney  was  in  your 
action  for  divorce  in  March  1945? 

A.    I  had  several  attorneys  in  1945,  Martin  Mc- 
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Nally,  James  McDermott,  I  think  Mr.  Gold,  and 
Mr.  A.  C.  Lewis. 

Q.  On  the  return  which  you  testified  was  sent 
to  you  in  blank  to  Florida,  how  did  you  know  it 
had  nothing  on  it?  I  believe  you  testified  it  had 
nothing  on  it. 

A.  It  had  nothing  on  it.  When  I  left  Chicago 
I  had  endorsed  that  $10,000  check.  I  was  reluctant 
to  sign  anything.  Mr.  Locker  had  phoned  me  from 
Chicago  and  said  it  was  just  something  that  they 
needed  and  naturally,  when  you  are  married  and 
you  try  to  have  faith,  you  go  ahead  and  sign. 
I  signed  it  and  returned  it. 

Q.  But  you  testified  it  had  nothing  on  it,  that  it 
was  absolutely  blank. 

A.     Absolutely  blank. 

Q.     Then  you  read  the  entire  form,  did  you  not? 

A.  No.  I  just  signed  it  and  put  it  in  the  mail 
and  mailed  it  back. 

Q.  Then  you  don't  know  whether  it  was  in  blank 
or  not? 

A.     There  was  no  \^a'iting,  no  script  writing. 

Q.     Any  typing  on  it  ? 

A.     A  regular  form,  like  all  business  forms. 

Q.     Was  there  typing  on  it?  [76] 

The  Court:  When  you  say  it  was  blank,  you 
mean  it  was  printed  with  blank  lines  and  there  was 
nothing  in  the  lines. 

The  AVitness:    Yes,  your  Honor. 

Q.  (By  Mr.  Messer)  :  No  figures  whatever  any- 
where on  the  form?  A.     No,  sir. 
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Q.  Then  you  read  the  form  thoroughly  to  find 
that  out,  didn't  you?  A.     I  never  read  it. 

The  Court:  You  don't  have  to  read  a  form.  You 
can  take  a  form  and  look  at  it  and  read  it  to  see 
whether  there  is  anything  written  in  it. 

Mr.  Messer:  An  income  tax  return  which  has 
only  a  distributable  share  in  a  partnership  income 
usually  has  about  one  item  on  it  and,  well,  a  person 
looking  at  it,  they  could  easily  skip  over  the  one 
item  that  was  filled  in.  I  want  to  know  how  she 
knew  it  had  nothing  on  it. 

The  Court:     She  looked  at  it. 

Mr.  Messer:     She  must  have  read  it. 

Q.     You  knew  what  the  form  was,  didn't  you? 

The  Court:  She  said  she  looked  at  it.  You  don't 
have  to  read  it. 

Q.  (By  Mr.  Messer) :  Let  me  ask  you.  Did  you 
know  it  was  an  income  tax  return?  [77] 

A.  I  don't  know  what  it  was,  really.  Just  like  I 
received  one  yesterday  at  our  house.  I  turned  it 
over  to  my  husband.  I  looked  at  it  and  said,  "This 
is  something  for  you."  [78] 


***** 


The  Court:  May  I  inquire,  have  you  collected 
taxes  from  the  other  members  of  the  partnership? 

Mr.  Messer:  I  do  not  know  that,  your  Honor. 
That  was  in  Chicago.  That  is  not  part  of  the  Gov- 
ermnent's  case.  [86] 


***** 


The  Court:    Do  you  know  what  happened  to  this 
case  that  was  filed  in  Cook  County  against  Nathan 
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Borin  and  the  fire  insurance  companies  relative  to 
the  payment  of  the  insurance?  Do  you  Imow  what 
happened  to  that  case? 

The  Witness:  No,  I  don't,  your  Honor,  because 
I  had  so  much  litigation  going  on  in  my  divorce 
troubles,  and  everything  was  in  the  hands  of  attor- 
neys, and  I  left  everything  to  them.  I  really  don't 
know  anything  a])out  it. 

The  Court:  Wouldn't  you  know  if  there  was  a 
[92]  settlement  made  of  some  kind. 

The  Witness:     All  I  remember  is  that,  I  don't 

remem]>er  the  attorney's  name,  but  he  was  supposed 

to  have — I  mean  he  was  representing  me,  and  he 

also  had  me  sign  some  papers,  and  I  thought  they 

were  something  pertaining  to  helping  me,   aiid   I 

signed  a  release  for  all  the  insurance  policies,  about 

nine  of  them,  which  I  learned  later  that  I  released 

$900,000  to  Nathan  Borin,  and  he  mentioned  all  the 

records  at  that  time  in  this  factory  were  burned  and 

no  one  knew  anything,  but  I  also  signed  papers  like 

that,  as  well  as  some  of  these  other  papers.  [93] 
***** 

The  Court:  I  want  to  know  if  this  witness  got 
anything  other  than  this  so-called  partnership 
agreement. 

Mr.  Messer:  I  don't  think  any  of  the  others  got 
anything  except  the  so-called  partnership  agree- 
ment, because  the  thing  went  flat  on  its  face  and 
they  were  held  for  the  corporation  taxes.  [98] 


*  *  *  *  * 


The   Court:     Well,    legally   you   may   be    right, 
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counsel,  but  morally  and  equitably,  I  don't  think 

you  are. 

Mr.  Messer:  Your  Honor,  morally  and  equitably 
we  fight  a  lot  of  these  cases  that  hurt  us  as  much 
as  anyone.  I  have  one  now  that  I  wish  I  didn't 
have. 

The  Court:  Bring  it  here  and  I  will  get  rid  of 
it  for  you. 

Mr.  Messer:     I  know,   your  Honor,   that  harsh 

cases  [99]  come  along  in  taxes.  Taxes  are  harsh  for 

all  of  us.  It  is  a  harsh  case.  [100] 
***** 

The  Court:  *  *  *  The  only  thing  she  reports  in 
1944  is  this  $32,239. 

Mr.  Messer:  That's  right.  That  is  her  distributa- 
ble share  of  the  partnership  income  for  that  year. 

The  Court:  She  already  paid  taxes  on  that  of 
$14,114. 

Mr.  Messer:  Those  are  income  taxes  from  her 
distributable  share  of  the  partnership.  The  partner 
doesn't  have  to  receive  the  money,  your  Honor. 

The  Court:  Let  me  ask  this  witness  a  question. 
Do  you  remember  this  1944  return  you  filed? 

The  Witness:  I  remember  being  mailed  that  to 
Florida.  It  was  mailed  to  me  in  Florida. 

The  Court:  All  right.  Now,  it  says,  "Enter  your 
tax  from  table  on  page  2,"  and  you  enter  your  tax 
of  $14,925.62. 

"By  payments  of  1944  declaration  of  estimated 
tax  $14,114.51." 
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The  Witness :  But,  your  Honor,  there  was  noth- 
ing in  there.  It  was  blank.  [102] 

The  Court:    It  was  blank? 

The  Witness:    Yes. 

The  Court:  You  are  sure  when  you  signed  this 
one  that  none  of  these  signatures  was  on  the  form 
at  all? 

The  Witness:  Nothing.  There  was  just  nothing. 
It  was  mailed  to  me  just  like  the  other.  He  said  it 
was  urgent  and  to  return  it  immediately. 

The  Court:  Do  you  recognize  this  signature, 
L-o-c-k-e-r? 

The  Witness:  I  don't  know,  but  it  was  Mr. 
Locker  that  worked  for  the  company.  I  don't  know 
whether  that  is  his  signature  or  not,  because  it  is  so 
many  years  ago.  This  is  1945. 

The  Court :  Was  his  signature  on  this  form  when 
you  signed  it? 

The  Witness:  It  must  be,  because  I  spoke  to  him 
long  distance.  I  tried  to  reach  Mr.  Bonn  on  account 
of  our  child  and  I  wasn't  able  to  reach  him,  so  I 
phoned  the  office,  and  Mr.  Locker  told  me  he  was 
mailing  me  some  papers. 

I  said,  "I  am  not  going  to  sign  anjrthing.'^ 

He  said,  ''It  is  urgent  for  the  business." 

He  mailed  it  and  I  signed  it  and  mailed  it  right 
back. 

The  Court:  You  didn't  make  this  $14,000  pay- 
ment, did  you?  [103] 

The  Witness:  No,  sir.  I  have  never  seen  any- 
thing. I  have  never  known  anything  about  it.  I  have 
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never  made  any  payments.  I  don't  know  anything 

about  it. 

The  Court:  When  did  you  first  see  this  income 
tax  return  after  you  signed  it  and  sent  it  back  to 
Chicago?  AA'lien  did  you  see  this  return? 

The  Witness:  I  didn't  see  any  of  these  things 
until  after  my  divorce  action,  and  I  put  myself  on 
record  at  the  Internal  Revenue,  because  I  had  en- 
dorsed this  $10,000  check,  which  I  wanted  to  know 
what  I  did  and  I  was  being  involved  in  a  lot  of 
trouble.  The  rest  of  the  procedures  went  on  with 
my  attorneys,  and  from  1945  to  1949  I  was  being — 
I  wasn't  divorced  imtil  four  years  later.  [104] 

*    *    *    *    -x- 

Mr.  Messer:  I  know  it  is  a  harsh  case,  but  it 
would  be  harsh  on  [107]  all  these  other  twelve  or 
fourteen  i>artners  who  had  an  interest.  [108] 

Redirect  Examination 

Q.     (By  Mr.  Altman)  :    Mrs.  Morse,  referring  to 

Plaintiff's  Exhibit  1,  referring  to  what  appears  to 

be  your  name  on  page  10,  did  you  authorize  anyone 

to  sign  that  for  you?  A.     No,  sir,  never.  [118] 

***** 

Q.     (By  Mr.   Altman) :     References  have  been 

made  here  to  a  certain  abstract,  Mrs.  Morse,  being 

Defendant's  Exhil:)it  U,  and  I  will  ask  you  again 

whether  the  proceedings  which  were  filed  on  your 

behalf  were  prepared  hj  your  attomeys. 

A.    Yes. 
***** 
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Q.  Mrs.  Morse,  did  you  yourself  inform  your 
attorneys  that  you  were  a  partner?!  A.    No. 

Q.  Mrs.  Morse,  did  you  sign  documents  prepared 
by  attorneys  in  faith  upon  what  they  represented 

the  docmnents  to  be?  A.    Yes,  I  did.  [119] 

***** 

Q.  (By  Mr.  Altman) :  Mrs.  Morse,  have  you 
had  any  business  experience  ?  A.     No,  sir. 

Q.  Were  you  ever  qualified  for  any  work  in  con- 
nection with  the  Borin  Art  Products  Company? 

A.     No,  sir. 

Mr.  Messer:    I  object  to  that  line  of  questioning. 

The  Coui-t:  Sustained.  I  don't  think  it  makes 
any  diiference  at  all.  The  court  is  satisfied  she 
doesn't  know  anything  about  business  practices. 


*  *  *  *  * 


Q.  (By  ]\Ir.  Altman) :  Mrs.  Morse,  prior  to 
March  1945  when  you  found  the  documents  in  the 
apartment  and  brought  them  to  your  attorney,  did 
you  have  any  knowledge  whether  Mr.  Borin  had 
you  down  as  a  partner  on  his  records? 

A.     No. 

Mr.  Messer:    Object  to  that. 

The  Court:     Sustained.  We  have  gone  into  that 
before.  I  think  you  are  just  going  over  and  rehash- 
ing the  testimony  that  has  been  introduced.  [124] 
***** 

Recross  Examination 
Q.     (By  Mr.  Messer):     Mrs.  Morse,  Exhibit  T, 
I  believe  you  testified  this  [125]  was  your  signature 
on  this  complaint  in  Chancery.  Could  you  tell  us, 
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did  you  discuss  with  your  attorney  prior  to  the  time 

you  signed  this  concerning  your  action?  Did  you 

have  any  conference  with  him  or  talk  to  him  over 

the  telephone? 

A.    Which  litigation  is  this?  I  don't  know. 
***** 

The  Court:  Do  you  remember  the  conversation 
you  had  with  your  attorney  relative  to  the  filing  of 
this  complaint? 

The  Witness :  Your  Honor,  I  had  all  these  docu- 
ments and  I  just  turned  them  over  to  my  attorney 
and  he  proceeded  from  then  on.  It  was  concerning 
my  divorce  mostly.  He  proceeded  with  other  things, 
but  I  don't  know  what  they  are  today. 

Q.  (By  Mr.  Messer) :  Is  it  possible  in  these 
papers  you  turned  over  to  him  to  look  over  a  copy 
of  this  partnership  [126]  agreement  which  was 
among  those  papers? 

A.  I  don't  remember  any  partnership  agree- 
ment. 

Q.  Is  it  possible  it  could  have  been  in  those 
papers?  A.     I  don't  know.  I  just  don't  know. 

Q.  Then  you  don't  recall  discussing  this  partner- 
ship with  your  attorney  before  you  filed  this  com- 
plaint ? 

A.     All  I  know  is  I  turned  all  of  the  documents 

over  to  him.  I  was  mainly  interested  in  my  divorce 

and  my  child,  and  the  rest  proceeded,  which  I  don't 

know  anything  about. 
***** 
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A.  C.  LEWIS 

called  as  a  witness  by  and  on  behalf  of  the  plain- 
tiff, having  been  first  duly  sworn,  was   examined 

and  testified  as  follows:  [127] 
***** 

Direct  Examination 

Q.     (By  Mr.  Altman)  :     Mr.  Lewis,  are  you  an 

attorney?  A.     I  am. 

***** 

Q.     ]Mr.   Lewis,   did  you  at  one   time   represent 

Mrs.  Claire  Morse  in  litigation?  A.     I  did. 

***** 

Q.     Xow,   Mr.   Lewis,   did  you  handle  the  final 

divorce  proceeding?  [128]  A.     I  did.  [129] 

*  *  *  *  * 

Q.  (By  Mr.  Altman) :  Mr.  Lewis,  will  you  ex- 
plain the  reason  for  the  changes  from  the  amended 
complaint  in  the  [136]  second  amended  complaint? 

A.  Yes,  sir.  The  amended  complaint  cha.rged  the 
offense  of  adultery.  After  the  filing  of  that,  I  got 
Mr.  and  Mrs.  Boi-in  together  in  my  office  on  a  Sat- 
urday, and  they  composed  their  diiferences  and 
agreed  upon  the  payments  to  be  made  as  alimony 
and  agi-eed  upon  the  custody  of  the  child,  and  he 
agreed  not  further  to  contest  the  case. 

Thereupon  I  filed  the  second  amended  complaint 
in  which  I  deleted  the  charges  as  to  adultery  and 
charged  only  extreme  and  repeated  cnielty  on  two 
occasions  to  simjjlify  the  proof. 

Q.  Is  that  in  accordance  with  policy  in  the  State 
of  Illinois? 

A.    Yes,  in  accordance  with  general  practice. 
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Q.  Will  you  tell  me,  Mr.  Lewis,  about  this  meet- 
ing in  your  office,  you  said  on  a  Saturday?  Who 
was  at  that  meeting? 

The  Court:  What  difference  does  it  make?  The 
only  thing  I  am  interested  in  in  this  complaint  is 
whether  or  not  there  was  a  property  settlement 
agreement,  and  if  there  was,  what  reference,  if  any, 
it  had  to  the  co-partnership. 

Mr.  Altman:     That  is  the  question,  your  Honor. 

The  Court:  Maybe  the  co-partnership  was  all 
over  by  this  time.  [137] 

Mr.  Altman:  That  is  the  question,  your  Honor. 
I  want  to  bring  out  what  the  plaintiff  here  really 
had  in  her  mind,  because  there  she  was  in  an  actual 
meeting. 

The  Court:  May  I  ask  the  witness,  was  there  a 
property  settlement  in  this  case? 

The  Witness:    Yes,  sir. 

The  Court:    Was  it  reduced  to  writing? 

The  Witness :    No,  I  think  it  was  not. 

The  Court :    It  was  not  approved  by  the  court  ? 

The  Witness:  No,  sir.  It  wasn't  shown  to  the 
court. 

The  Court:  If  there  is  an  objection,  I  will  sus- 
tain the  objection,  because  imless  the  court  passed 
upon  the  prox)erty  settlement  agreement,  I  don't 
think  the  agreement  of  the  parties  can  preclude  the 
government  from  proceeding  along  its  theory. 

Mr.  Altman:  My  purpose  is  not  to  show  the 
agreement,  your  Honor,  but,  rather,  to  show  the 
facts  and  the  claims  that  were  made  by  this  plain- 
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tiff,  the  actual  claims  she  made  and  knew  she  was 

making. 

The  Coui-t:    Do  vou  have  an  objection? 

Mr.  Messer:    I  have  an  objection. 

The  Couii::    Sustained. 

Mr.  Messer:    And  I  can  give  the  grounds. 

Islv.  Altinan :  May  I  put  it  this  way,  your  Honor. 
[138]  There  has  been  an  attempt  to  bind  this  plain- 
tiff, although  I,  of  course,  don't  believe  she  could 
be  bound  by  it,  but  an  attempt  to  bind  her  by  cer- 
tain statements  and  allegations  made  in  certain 
complaints.  We  don't  know  v/hat  happened  to  those 
complaints.  I  think  we  should  know.  We  should 
know  not  simply  what  was  in  the  formal  papers 
that  were  filed,  but  what  was  actually  done  and 
what  was  in  her  mind. 

The  Court.:  I  thinli  the  objection  on  hearsay  is 
.G:ood.  The  government  wasn't  present.  They  Avon't 
be  bound  by  those  statements. 

Mr.  Altman :  This  is  a  part  of  the  res  gestae  in 
this  case. 

The  Coui-t:  I  will  sustain  the  objection,  so  you 
just  go  ahead  and  proceed.  I  don't  want  to  waste 
any  more  time  on  this  line  because  I  don't  think  it 
is  material  at  all. 

Q.  (By  Mr.  Altman):  Mr.  Lewis,  did  Mrs. 
Boriu,  uow  Mrs.  IMorse,  ever  make  any  statement  or 
representation  to  you  relating  to  an  interest  in  a 
partnership?  A.     Never.  [139]    ***** 

Mr.  Altmau :  Your  Honor,  Mr.  Lewis  has  al- 
ready testified  that  he  handled  the  payments. 
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The  Court:  I  don't  think  it  makes  any  differ- 
ence, coimsel.  If  there  had  been  a  property  settle- 
ment agreement,  a  formal  property  settlement 
agreement  entered  into  between  these  parties,  and  if 
it  had  anything  to  do  with  the  so-called  partnership, 
I  would  admit  it  in  e\ddence,  but  I  can't  admit  in 
evidence  the  oral  testimony  of  a  party  as  to  what 
his  impressions  were.  I  don't  know  whether  they 
came  to  any  agreement  or  not. 

Q.  (By  Mr.  Altman) :  Mr.  Lems,  did  the  par- 
ties come  to  an  agTeement  at  your  office  at  that  time 
after  the  filing  of  the  amended  complaint? 

The  Court :  Same  iiiling.  I  think  this  is  entirely 
immaterial,  comisel. 

Q.  (By  Mr.  Altman):  May  I  ask  this,  Mr. 
Lewis?  Did  the  closing  of  all  the  litigation  pass 
through  your  hands,  the  litigation  between  Mrs. 
Morse  and  Mr.  Borin? 

Mr.  Messer:  I  object  to  that,  all  the  litigation. 
I  don't  know  whether  he  would  be  acquainted  with 
that. 

The  Court:  There  is  still  some  litigation  in  the 
Tax  Court.. 

Mr.  Altman:  I  am  referring  to  the  litigation 
between  Mrs.  Morse  and  her  former  husband. 

The  Court:  What  difference  does  it  make?  Are 
you  [140]  trying  to  establish  the  fact  that  there 
was  no  partnership  because  Mrs.  Borin  didn't  tell 
her  attorney  anything  about  this  partnership? 

Mr.  Altman:  So  far  there  has  been  an  attempt 
to  bind  her  by  what  appears  in  certain  papers. 
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The  Court:  If  this  witness  can  testify  as  to  the 
incorrectness  of  any  docmnent  that  has  been  intro- 
duced here,  I  will  be  glad  to  hear  the  witness,  but 
we  have  docimients  here  in  which  Mrs.  Morse  has 
said  there  was  a  partnership,  agi^eed  there  was  a 
partnership. 

Q.  (By  Mr.  Altman) :  Mr.  Lems,  after  you 
filed  this  second  amended  complaint,  did  you  hear 
anything  about  a  partnership? 

A.     Yes.  Subsequently  I  did. 

Q.  What  statements  were  made  to  you  as  to 
that,  or  were  any  statements  made  to  you  as  to 
whether  that  was  in  truth  and  in  fact  a  ]>ona  fide 
partnership  ? 

Mr.  Messer:    I  object  to  that. 

The  Court:  Sustained.  It  is  objectionable  on  the 
gi'ound  it  is  hearsay.  The  government  wasn't  par- 
ticipating in  any  Avay  in  those  conversations,  and 
unless  you  can  establish  that  they  were [141] 


*  *  *  *  # 


The  Court:  I  am  satisfied,  Mr.  Altman,  that 
Mr.  Borin  treated  this  partnership  as  his  own 
business.  He  didn't  ask  his  wife  anjrthing  about 
it.  He  didn't  pay  her  any  dividends.  He  didn't 
give  her  anything.  She  didn't  get  anything  [142] 
out  of  it.  I  am  satisfied  of  that,  but  that  is  not 
the  problem  here.  The  problem  is,  was  she  en- 
titled to  an3i:.hing?  She  could  have  filed  an  action 
at  any  time,  I  suppose,  to  terminate  the  partner- 
ship agreement  and  have  her  pro  rata  part  of  the 
assets.  [143]    ***** 
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Direct    Examination — (Continued) 

Q.  (By  Mr.  Altman)  :  Mr.  Lewis,  is  it  a  per- 
mitted practice  in  the  Illinois  courts  for  an  attor- 
ney to  verify  a  pleading  without  the  signature  of 
either  of  the  parties  litigant? 

Mr.  Messer:    I  object.  [149] 

The  Court:  Sustained.  You  have  got  a  docu- 
ment here  that  has  been  signed,  and  I  think  be- 
fore a  notary  public.  Now  you  want  to  say  she 
didn't  do  it. 

Mr.  Altman:  No,  your  Honor.  I  am  referring 
to  this  abstract  of  record,  which  doesn't  show. 
Coimsel  yesterday  especially  referred  to  pages  2 
and  3  of  that  abstract.  I  have  looked  over  it  very 
carefully.  I  am  imable  to  find  even  a  statement 
it  was  verified.  I  may  have  an  incorrect  copy,  but 
I  fail  to  find  even  a  statement  that  the  complaint 
was  verified  or  by  whom  it  was  signed. 

The  Court:  Whsit  difference  does  it  make?  I 
don't  think  it  makes  any  difference  whether  it  was 
customary  practice  or  not.  The  record  shows  we 
have  a  complaint  here.  We  have  a  copy  of  the 
complaint  which  show^s  that  a  complaint  was  signed 
and  verified. 

Mr.  Altman:     It  doesn't  say  verified. 

The  Court:  I  don't  care  about  that.  You  are 
talking   about   the   divorce   proceeding. 

Mr.  Altman:  I  am  talking  about  this  abstract 
record,  pages  2  and  3,  the  part  to  which  counsel 
yesterday  directed  our  attention. 

The  Court:     I  don't  think  divorce  proceedings 
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have  anything  to  do  with  this  case.  I  read  the 
three  Illinois  cases.  I  don't  think  the  cases  have 
any  place  in  this  record  at  all.  There  is  one  issue 
here,  whether  or  not  there  was  [150]  a  partner- 
ship and  whether  or  not  she  was  a  member  of  that 
partnersliip. 

She  could  have  been  a  member  of  the  partner- 
sliip either  by  signing  the  articles  of  partnership 
or  l)y  her  subsequent  actions. 

Mr.  Altman:  Yes,  your  Honor.  That  is  the 
reason  I  refer  to  pages  2  and  3  of  this  dociunent, 
which  do  refer  to  a  partnership. 

The  Court:     Let  me  see  your  document. 

]Mr.  Altman:  I  have  a  copy  of  what  you  have 
there.     It  is  pages  2  and  3. 

The  Coiu-t,:     My  ruling  still  stands, 

Mr.  Altman:  At  this  time,  your  Honor,  I  would 
like  to  move  then,  if  I  may — I  will  withdraw  that. 


*  *  *  *  * 


The  Court:  I  don't  know.  We  haven't  got  any- 
thing here  to  show  the  question  has  been  decided. 
If  you  can  show  me  a  court  that  has  ruled  that 
there  was  no  X)artnei^hip,  I  will  be  glad  to  follow 
the  ruling  of  that  court.  You  have  got  a  court 
of  record  there,  but  you  haven't  got  anything  be- 
fore me  yet  to  indicate  any  court  ever  passed 
upon  the   [151]   question  of  the  partnership. 

*      *      4f      *      * 

Mr.  Altman :  Tliis  decree  in  the  case  of  Borin 
vs.  Borin,  45  S.  5229,  contains  a  complete  state- 
ment of  facts  and  it  doesn't  show  anything  about 
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a  partnership.     It  contains  a  complete  statement 

of  the  facts  of  the  findings  of  the  court  in  this 

case  and  goes  further.    It  shows  the  income 

The  Court:    Don't  tell  me  what  it  shows.    I  will 

look  at  it  myself  and  see.    I  wanted  counsel  to  take 

a  look  at  it. 
*  *  *  *  * 

The  Court:     This  is  the  divorce  proceeding. 

Mr.  Altman:  It  is  in  the  divorce  proceeding, 
yes,  your  Honor.  It  is  in  the  very  proceeding 
concerning  which  there  is  that  abstract  of  record. 

The  Court:  Well,  this  court  doesn't  make  a  find- 
ing that  there  is  no  x^artnership  agreement.   [152] 

Mr.  Altman :  But  it  does  make  findings  that  Mr. 
Borin  had  income  from  the  partnership,  gives  the 
years,  and  then  it  says  that  Mrs.  Borin  had  no 
funds,  was  entirely  without  funds  or  means. 

The  Court:     Is  there  an  objection? 

Mr.  Messer:    Yes,  there  is. 

The  Court:     Objection  sustained. 


*     *     *     *     ■X- 


Mr.  Altman:  And  may  the  record  show  where 
reference  was  made  to  a  copy  of  a  letter  dated 
March  13,  1951,  addressed  to  Mrs.  Claire  B.  Buch- 
man,  that  the  reference  was  to  Plaintiff's  Exhibit 
for  identification  I^o.  13. 

The  Court.:    The  record  may  so  show. 

The  Clerk:     13  for  identification.    [153] 
***** 

The  Court:  The  facts  in  this  case  indicate  that 
these   i)apers   were   looked   at   by   an   accountant. 
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They  were  looked  at  by  an  attorney.  Both  of  them 
came  to  the  conclusion  there  was  a  partnership 
and,  not  only  that,  but  she  signed,  she  verified  a 
complaint  for  the  revocation  of  the  partnership 
and  for  an  accomiting.  Not  only  that,  but  she 
has  admitted  to  the  govermnent  on  numerous  occa- 
sions that  [154]  there  was  a  pai-tnership  here. 

I  don't  know  how  she  is  going  to  avoid  it.  I  feel 
sorry  for  her.  If  I  was  deciding  this  thing  in  the 
first  instance,  I  am  rather  doubtful  I  would  find 
there  is  a  partnership.  ***** 

But,  however,  even  though  there  may  not  be  a 
partnership,  the  plaintiff  here,  the  taxpayer,  as- 
smned  there  was  a  ]oartnership,  acted  as  if  there 
was  a  pai-tnei-ship.  ***** 

Tlie  Coui-t.:  I  would  not  find  that  the  plaintiff 
in  this  action  was  boimd  by  the  partnership  agree- 
ment under  the  evidence  before  me  imless  it  had 
been  for  her  actions  after  the  date  of  the  agree- 
ment. [155] 


***** 


The  Court:  Wliat  are  you  going  to  do  with  the 
opinion  of  the  attorney  who  filed — let  me  see  that 
exhibit,  the  photostatic  copy  of  the  complaint  for 
the  dissolution  of  the  partnership.  What  are  you 
going  to  do  with  the  attorney  in  the  case  of  Borin 
vs.  Borin,  filed  in  the  Circuit  Court  of  Cook 
County,  which  is  signed  by  her  and  verified  by 
her?    She  didn't  do  that  herself.    She  had  to  have 

an   attorney.    [156] 

***** 
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recalled  as  a  mtness  herein,  having  been  heretofore 
duly  sworn,  was  examined  and  testified  further 
as  follows: 

The  Clerk:  Mrs.  Morse,  you  have  heretofore 
been  sworn  so  you  are  still  under  oath.  You  may 
be  seated. 

Redirect  Examination 

Q.  (By  Mr.  Altman) :  Mrs.  Morse,  prior  to 
1943,  did  your  husband,  Mr.  Borin,  pay  your  per- 
sonal living  exi^enses?  A.    Yes. 

Q.     Household    expenses?  A.    Yes. 

Q.  Did  he  continue  to  do  that  in  1943  and 
thereafter  ? 

Mr.  Messer:  I  object  to  this  line.  It  all  comes 
back  to  the  divorce  proceeding  which  has  helped 
us  not  at  all.     It  is  immaterial. 

The  Court:  Sustained.  I  don't  know  what  dif- 
ference it  makes. 

Mr.  Altman:  Your  Honor,  I  come  again  to  the 
criteria  of  the  existence  of  a  partnership  as  shown 
by  these  cases  of  the  United  States  Supreme  Court. 

The  Couii::     Objection  sustained. 

Q.  (By  Mr.  Altman)  :  Mrs.  Morse,  did  any  rep- 
resentatives of  the  govermnent  ever  discuss  the 
parinership   Vsdth   you?    [158]  A.     Yes. 

Q.  What  did  they  tell  you  about  the  partner- 
ship?    Just  a  minute.     I  will  withdraw  that. 

Who  was  present  at  that  time? 

A.     Mr.  Weeden  of  Chicago. 

Mr.  Messer:     At  which  time? 


United  States  of  America  121 

(Testimony  of  Claire  B.  Morse.) 

Mr.  Altman:  At  the  time  the  agents  of  the  gov- 
ernment discussed  the  partnership  with  her. 

Mr.  Messer:  I  don't  see  that  that  has  any  bear- 
ing here  at  all. 

The  Court:  On  what  theory  are  you  presenting 
this?    Are  you  trying  to  show  estoppel? 

Mr.  Altman:  Your  Honor  stated  yesterday, 
when  I  tried  to  biing  out  statements  that  had  been 
made  hj  others,  that  the  partnership  was  a  phony. 
Your  Honor  stated  if  that  was  said  by  the  govern- 
ment agents,  that  would  be  different.  That  is  ex- 
actly what  I  am  trying  to  do  here.  I  am  trying 
to  show  by  tliis  witness  that  the  government  agents 
themselves  said  to  her  and  told  her  again 

The  Court:     Who  Avas  the  government  agent? 

Mr.  Altman :    That  is  what  I  am  asking  her. 

The  Witness:  Mr.  Weeden  of  Chicago,  Internal 
Revenue. 

The  Court:     What  post  did  he  hold? 

The  Witness:     Well,  he  was  on  this  Boiin  case. 

The  Court:  Was  he  a  Deputy  Collector?  Was 
he  in  the  Agent's  office,  or  in  the^ 

The  Witness:  I  don't  know,  your  Honor,  except 
they  called  me  for  an  appointment  to  interview 
me,  at  Mr.  Joe  Rosenthal's  office.  I  can't  remem- 
ber the  name  of  the  other  man  but  I  think  it  was 
Mr.  Malik.  I  think  it  was  someone — it  was  both 
of  them.  They  had  told  me  that  they  definitely 
were  of  the  opinion  that  the  entire  partnership 
was  a  dummy  set-up  and  that  it  was  for  the  pur- 
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pose  of — it  was  Nathan  Borin's  purpose  to  do  this 

to  evade  taxes.  [160] 

*    *    -x-    *    * 

Q.  (By  Mr.  Altman) :  Mrs.  Morse,  did  you 
ever  render  any  service  to  the  partnership? 

A.     No,  sir.  [167] 

»  *  *  * 

Recross  Examination     ***** 

Q.  (By  Mr.  Messer)  :  Mrs.  Morse,  I  show  you 
a  document  marked  for  identification  W,  entitled 
Form  843,  and  headed  Claim  to  be  Filed  with  the 
Collector  where  Assessment  was  made  or  Tax  Paid. 
I  ask  you  to  look  at  that  document,  and  particu- 
larly at  the  signature  at  the  bottom  thereof.  Is 
that  your  signature?  A.     Yes. 

Q.     Did  you  sign  that?  A.     Yes. 

Q.  Did  you  read  the  sentence  just  above  that 
when  you  signed  it?  A.    T\niat  sentence? 

Q.     Did  you  read  the  sentence  just  above  there? 

A.     No. 

Q.     You  didn't  read  it? 

A.  I  just  signed  it.  I  never  read  any  of  those. 
I  signed  them  for  my  husband,  too. 

Q.  Did  you  know  the  content  of  this  document 
at  the  time  you  signed  it?  A.     No. 

Q.  I  show  you  a  document  marked  X  for  iden- 
tification, [170]  headed  Form  843,  claim  for  the 
period  January  1,  1945,  to  December  31,  1945.  Is 
that  yoTir  signature? 

A.     But  these  were  sent  to  me  blank.     That  is 
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my  signature.    I  don't  remember  reading  anything 

or  seeing  any  of  the  figures. 

Q.  Are  you  testifying  that  these  papers  also 
were  sent  to  you  in  blank  and  you  signed  it? 

A.    Yes. 

Q.     You  never  read  the  contents? 

A.     Yes,  that  is  Avhat  I  say. 

Q.  And  you  sAvore  under  oath  everything  was 
true  ? 

A.  I  had  faith  in  my  attorneys  or  accountants, 
or  whoever  sent  them  to  me  at  the  time. 

Q.     Is  that  your  signature?  A.     Yes,  sir. 

Q.    And  you  signed  this  document? 

A.     Yes,  sir. 

Q.  I  show  you  another  document  marked  Y 
for  identification,  headed  Form.  843,  Claim.  Is 
that  your  signature?  A.     Yes. 

Q.     You  signed  that  document?  A.     Yes. 

Q.     Was  it  also  in  blank  when  you  signed  it? 

A.  Everything.  I  just  left  everything  to  Mr. 
Rosenthal  and  my  accountant.   [171] 

Mr.  Messer:  At  this  time  I  offer  these  claims 
in  evidence. 

The  Court:     They  may  be  received  in  evidence. 

Mr.  Altman:     No  objection. 

The  Clerk:    W,  X,  and  Y  in  evidence. 


*  *  *  *  » 


Q.  (By  Mr.  Messer) :  Mrs.  Morse,  the  first 
document  I  showed  you,  the  first  sentence  states, 
"The  income  on  which  claimant  paid  income  taxes 
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in  the  amoimt  of  $24,596.39  for  the  taxable  year 

1945,  consisted" — and  so  forth. 

Is  that  a  true  statement? 

A.  I  don't  know.  I  have  never  seen  any  of 
this. 

Q.  Is  that  a  tme  statement?  Did  you  pay  those 
taxes  ? 

A.  I  don't  know.  I  don't  know  anything  about 
any  of  this. 

Q.  Do  you  understand  what  this  document  is 
at  this  time?  Claim  for  refund?  Was  it  ever 
explained  to  you  after  it  was  filled  in? 

A.  I  never  was  concerned  about  those  tilings.  I 
was  glad  to  be  free  and  glad  to  have  peace,  and  I 
left  everything  to  my  accoimtants  and  my  late  hus- 
band.    I  didn't  know  anything  about  these  things. 

Q.  Who  presented  these  dociunents  to  you  in 
blank  for   [172]    signature? 

A.     Mr.  Rosenthal  would  mail  them  to  me. 

Q.     Did  he  ever  explain  what  the  purpose  was? 

A.  No.  He  might  have  explained  them  to  Mr. 
Buchman,  but  not  to  me.  I  just  signed  them. 

Q.  Mrs.  Morse,  I  will  ask  you  one  question.  I 
believe  you  stated  that  you  never  x^aid  the  taxes 
involved  in  the  year  1944  or  the  year  1945.  Do 
you  feel  if  you  did  not  pay  the  taxes  you  are  en- 
titled to  a  refund  of  those  taxes? 

The  Court:  Objection  sustained.  It  doesn't 
make  any  difterence  what  she  feels. 

Q.     (By  Mr.  Messer)  :    Put  it  this  way.    Do  you 
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know  whether  or  not  any  of  those  taxes  shown  were 

ever  paid? 

A.  I  can't  say.  I  don't  know.  I  jnst  don't 
know. 

Mr.  Altman:  Your  Honor,  I  wonder  if  counsel 
will  stipulate  with  me  that  we  several  times  of- 
fered to  close  this  case  without  collection  of  any 
of  those  moneys. 

The  Court:    What  difference  does  it  make? 
Mr.  Messer:     T\1mt'? 

Mr.  Altman:  I  mean  if  her  honesty  is  being  im- 
pugned here  ^vithout 

The  Court:  I  don't  think  her  honesty  is  im- 
pugned. She  has  indicated  by  her  own  testimony 
she  doesn't  know  anything  about  this  transaction. 
I  don't  think  she  knows  anything  [173]  about  the 
transaction.  However,  that  doesn't  absolve  her 
from  liability.  If  she  relies  upon  the  integrity 
of  her  accountant  or  her  attorney,  she  can't  later 
come  in  and  say  she  is  not  boimd. 


*  *  *  *  * 


Mr.  Altman:  I  would  again,  if  I  may,  attempt 
to  introduce  this  plaintiff's  exhibit  for  identifi.ca- 
tion.  I  think  it  is  this  one  light  here.  No.  12, 
your  Honor.  I  offer  that  for  the  reason  that  it  is 
an  adjudication  by  an  Illinois  court  making  find- 
ings of  fact  as  to  what  means  Mrs.  Morse  had  and 
what  distributions  Mr.  Borin  under  the  name  of 
the  partnership  made,  because  these  are  pertinent 
to  a  [174]  detennination  as  to  whether  this  part- 
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nership  was  in  fact  just  a  sham  under  the  cases 
pertinent  in  that  connection. 

Mr.  Messer:    I  object. 

The  Court:     If  that  is  another  motion  for  the 

introduction    of    that    document    in    evidence,    the 

motion  is  denied.  [174a] 
***** 

Mr.  Altman:  I  will  offer  in  evidence  Plaintiff's 
Exhibit  2  for  identification,  being  a  letter  from 
the  Treasury  Department  to  Mrs.  Claire  Borin 
dated  Jime  3,  1948. 

Mr.  Messer:  I  object  to  the  introduction  of  that 
letter,  your  Honor,  since  it  concerns  the  years  1940 
and  1941  of  the  corporation,  and  that  is  not  in  issue. 

The  Court:  Overruled.  It  may  be  received  in 
evidence. 

The  Clerk:    Exhibit  2  in  evidence. 

(The  exhil^it  referred  to  was  received  in  evi- 
dence and  marked  as  Plaintiff's  Exhibit  No. 

2.) 

Mr.  Altman:  I  will  offer  Plaintiff's  Exhibit  for 
identification  No.  3.     Any  objection? 

Mr.  Messer:  I  object  again.  That  is  the  years 
1940  and  '41.  We  are  not  concerned  with  those  at 
all. 

The  Court:     Overruled.     It  may  be  received  in 

evidence.  [177] 
***** 

Mr.  Altman:  No.  12.  I  will  again  offer  that  in 
evidence,  being  the  exemplified  copy  of  a  decree  of 
the   Court  of  Cook   County  in  Chancery,  Illinois, 
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in  case  No.  45  S  5229,  Claire  B.  Borin  vs.  Nathan 
Borin. 

Mr.  Messer:    I  object  to  it. 

The  Court:     Sustain  the  objection. 

Mr.  Altman:  I  wiU  again  offer  Plaintiff's  Ex- 
hibit Xo.  13  for  identification,  being  a  copy  of  a 
letter  dated  March  13,  1951,  to  Mrs.  Claire  B. 
Buchman. 

Mr.  Messer:    Object. 

The  Court:    I  will  sustain  the  objection. 


*  *  *  * 


Mr.  Messer:  The  government  offers  in  evidence 
exhibits  marked  for  identification  A  through  O. 

Mr.  Altman:  I  am  going  to  object  to  all  of  them, 
your  Honor.     May  I  state  my  groimds? 

The  Court:    Yes. 

Mr.  Altman:  As  to  all  of  them,  I  want  to  state 
that  they  are  immaterial  and  irrelevant.  They  con- 
sist, all  except  two,  and  I  will  refer  again  to  those 
two,  of  consents  to  an  extension  of  the  statute  of 
limitations.  I  see  no  pertinence  to  this  proceeding 
of  the  mere  fact  that  Mrs.  [179]  Morse  on  being 
approached  for  tax  would  sign  a  consent  to  extend 
the  statute  so  that  the  government  may  give  the 
matter  further  consideration. 

The  Court:  Objection  overruled.  They  may  be 
admitted  in  e^ddence. 

Mr.  Altman:  As  to  those  two,  one  is  marked 
L  and  the  other  M,  which  are  different  from  the 
others,  being  entitled  transferee  agreements,  I  will 
also  object  on  the  ground  that  they  are  immaterial 
and  irrelevant.    They  show  that  Mrs.  Morse  agreed 
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to  be  treated  as  a  transferee  to  tlie  extent  of  her 
liability  as  transferee  under  the  Internal  Revenue 
Code. 

As  far  as  I  can  see,  that  is  no  agreement  at  all. 

The  Court:  Objection  overruled.  They  may  be 
received  in  evidence. 

The  Clerk:  Grovernment's  A  through  O  in  evi- 
dence. 

(The  exhibits  referred  to  were  received  in 
evidence  and  marked  Government's  Exhibits 
A  through  O.) 

The  Clerk:  P,  Q,  R,  S,  T,  U,  and  Y  are  in  evi- 
dence. 

Mr.  Messer:     Yes,  your  Honor. 

We  will  offer  Exhibit  T  which  was  marked  for 
identification. 

Mr.  Altman:  I  will  object  to  that  on  the  ground 
that  while  Mrs.  Morse  identified  her  signature  on 
the  last  [180]  two  pages,  there  is  no  indication 
that  any  of  the  other  pages  are  the  same  as  those 
that  were  before  her  when  she  signed.  There  is 
also  ]iothing  to  show  that  this  was  ever  filed  in 
court. 

The  Court:  Objection  overruled.  It  may  be  re- 
ceived in  evidence. 

The  Clerk:     Government's  Exhibit  T. 

(The  exhibit  referred  to  was  received  in  evi- 
dence and  marked  as  Government's  Exhibit  T.) 

Mr.  Messer :  Next  the  government  offers  .in  evi- 
dence Plaintiff's  Exhibit  marked  8  for  identifica- 
tion, offers  it  as  a  government  exhibit. 

Mr.  Altman:    I  will  object  to  that  on  the  groimd 
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that  we  have  not  been  allowed  to  show  the  circum- 
stances under  which  that  was  signed,  to  show  that 
actually  there  was  niisrepresentation  to  her,  and 
that  it  was  represented  to  her,  and  I  am  referring 
only  to  the  first  page  of  that  exhil^it,  it  was  repre- 
sented to  her  as  a  mere  extension  of  time,  and  w^e 
were  not  allowed  to  put  that  fact  in  e^ddence. 

The  Court :  Ol^jection  overruled.  It  may  be  re- 
ceived in  evidence  as  Exhibit  Z. 

The  Clerk:  Govermnent's  Exhibit  Z  in  evidence. 
(The  exhi])it  referred  to  v/as  received  in  evi- 
dence and  marked  as  Government's  Exhibit  Z.) 
*****   [181] 

The  Coui-t:  I  will  fuii:her  find  she  did  not  sisrn 
the  so-called  partnership  agreement  or  did  not 
authorize  anybody  to  sign  it  for  her,  but  that  sub- 
sequent to  the  signing  of  the  partnership  agree- 
ment she  recognized  the  i)ai*tnership  agreement,  and 
became  obligated  thereimder. 

As  a  x)art  of  the  recognition  of  the  partnershij) 
agreement,  she  signed  a  complaint  for  dissolution 
of  the  X)artnership  and  accounting  which  was  veri- 
fied on  the  8tli  day  of  February,  1946,  and  in  that 
complaint  she  sets  out  the  partnership  agreement 
and  that  it  existed,  and  in  the  complaint  she  says 
that  on  or  about  the  first  day  of  May,  1943,  the 
defendant  Borin,  that  is  Nathan  Borin,  and  plain- 
tiff, that  is  Claire  Borin,  the  plaintiff  in  this  action, 
and  certain  other  indi\dduals  entered  into  a  certain 
partnership  agreement,  that  said  agreement  was 
duly  recorded,  and  so  forth  and  so  on. 

Also  in  certain  papers  that  she  filed  with  the 
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Internal  Revenue  Department,  she  sets  forth  that 
she  was  a  limited  partner,  and  not  only  that,  l)ut 
she  'filed  claim  for  refund  as  a  limited  partner. 

It  seems  to  me  that  Mrs.  Borin  is  now  estopped 
[184]  from  denying  the  partnership,  although  if  it 
hadn't  been  for  her  subsequent  acts  and  conduct, 
I  would  feel  she  was  not  liable,  but  I  am  basing 

my  ox)inion  purely  on  the  actions  of  Mrs.  Borin. 

***** 

The  Court:  I  feel  sorry  for  Mrs.  Borin  because 
I  don't  think  she  knew  what  was  going  on.  I  am 
satisfied  that  she  signed  a  lot  of  papers  in  blank 
for  her  accoimtant  or  for  her  attorney,  but  any- 
body that  signs  an  application  or  a  paper  in  blank 
can't  later  be  heard  to  complain  that  she  is  not 
responsible. 

I  would  like  the  findings  to  contain  the  express 
finding  that  I  am  finding  Mrs.  Borin  liable  because 
of  her  conduct  subsequent  to  the  first  day  of  May, 
1943.  I  think  because  of  her  conduct  she  is  now 
estopped  from  denying  that  there  was  a  partner- 
ship. 

Now,  comisel,  if  you  think  that  you  have  any 
authorities  relative  to  this  question  of  estoppel  or 
the  question  of  the  imposition  of  liability  upon 
Mrs.  Borin  because  of  her  actions  after  the  first 
day  of  ]\Iay,  1943,  I  would  be  very  glad  to  read 
your  authorities. 

My  sympathy  is  with  Mrs.  Borin.    I  think  she  is 

[185]  being  called  upon  to  pay  a  tax  on  something 

she  didn't  get. 
***** 
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The  Comi::  Under  the  authority  of  Neil  vs. 
United  States,  which  I  decided  in  this  court,  al- 
though I  think  the  equities  are  in  favor  of  Mrs. 
Borin  and  she  is  being  called  upon  to  pay  a  tax 
here  upon  property  she  didn't  actually  receive, 
nevertheless,  as  counsel  for  the  government  pointed 
out,  she  had  a  right  at  any  time  after  the  first  day 
of  May,  1943  to  demand  her  pro  rata  share  and 
to  demand  a  dissolution  of  the  partnership.   [186] 


*  *  »  »  ♦ 


The  Court:  Well,  you  argue  it  with  the  Cir- 
cuit. I  would  like  to  see  the  Circuit  reverse  me  in 
this  case  from  an  equitalile  standpoint,  because  I 
think  it  is  unfair,  although  I  am  quite  sure  the 
government  attorneys  vdW  not  agree  with  me,  I 
think  it  is  unfair  to  require  taxpayers  to  pay  a 
tax  upon  something  they  don't  get  on  the  theory 
that  they  could  have  got  it  or  might  have  got  it. 

Mr.  Altman:  Your  Honor  has  already  found 
she  did  not  receive  anything.  If  she  did  not  re- 
ceive anything,  I  don't  see  under  the  cases  what 
basis  there  could  be  for  transferee  liability.  Let 
me  point  out  to  your  Honor  the  transferee  lia- 
bility is  limited  to  the  assets  received  as  a  distribu- 
tee of  the  corporation. 

The  Court:  If  you  have  got  a  case  that  says  it 
is  limited  to  the  assets  received,  I  would  be  happy 
to  read  it.  [187]  But  I  think  you  will  find  it  is 
not  a  question  of  the  assets  received,  but  the  assets 
she  might  have  received  or  could  have  received. 


*  ♦  *  *  * 


The  Court:     No,  I  won't  go  any  further  than 
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the  partnersliip  agreement  says.  Here  was  an 
assignment  made  from  [188]  the  corporation  to 
the  partnership.  The  corporation  is  liquidated. 
She  had  10  per  cent  of  the  corporation  assets. 
They  gave  her  10  per  cent  of  the  partnership  as- 
sets. She  was  entitled  to  her  10  per  cent.  If  she 
didn't  demand  her  10  per  cent  or  she  didn't  get 
her  10  per  cent,  that  is  her  fault.  As  far  as  I 
know,  the  10  per  cent  may  still  be  there.  This 
partnership  may  still  be  in  existence.     It  may  still 

have   some   assets.     I   don't  know. 
***** 

The  Court:  You  agree  with  me,  do  you  not, 
even  though  one  does  not  sign  a  contract,  never- 
theless he  can  be  bomid  under  the  contract  be- 
cause of  his  subsequent  acts? 

Mr.  Harpole :  If  he  accepts  the  benefits,  I  think 
so,  yes. 

The  Court:  Don't  predicate  it  upon  accepting 
the  benefits,  because  I  am  going  to  find  she  didn't 
get  any  benefits.   [189] 


*  *  *  * 


The  Court:    Mr.  Altman,  in  the  past  eight  years 

I  have  decided  a  nmnber  of  law  cases  upon  equity, 

and  the  Circuit  tells  me  I  shouldn't  do  equity,  that 

I  should  follow  the  law.     I  think  the  equity  is  in 

favor  of  your  client,   [190] 
***** 

[Endorsed]:     Filed  March  27,  1958. 
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[Title  of  District  Court  and  Cause.] 

TRAIS^SCRIPT  OP  PROCEEDINGS 
Monday,  February  3,  1958,  10  A.M. 


***** 


Mr.  Altman:  Your  Honor,  I  was  a  little  chag- 
rined after  I  read  the  ti^anscript  and  compared  it 
with  notes  of  mine  of  what  I  intended  to  do  at  a 
certain  point.     I  found  it  was  not  there. 

What  I  had  in  mind  was  this.  I  am  referrins: 
to  pages  149  to  151  of  the  transcript,  beginning 
at  the  bottom  of  149,  line  21.  There  I  was  laying 
a  foimdation  for  a  motion  to  withdraw  Defendant's 
Exhibit  U  from  the  evidence,  and  then  apparently 
when  I  got  down  to  page  151  I  somehow  got  di- 
verted from  that  and  didn't  make  my  motion. 

The  Court:  Let  me  ask  you  a  question?  Why 
do  you  want  to  mthdraw  Exhibit  U?  On  what 
theory?     Is  it  immaterial? 

Mr.  Altman:  Well,  that  it  is  hearsay  primarily, 
your  Honor,  and  also  it  is  immaterial. 

The  Court:  Well,  if  it  is  immaterial,  the  Cir- 
cuit Court  will  ignore  it,  won't  it?  I  ignored  it.  If 
it  is  [3]  immaterial,  I  ignored  it.  I  didn't  pay 
any  attention  to  it.  If  it  is  immaterial,  what 
difference  does  it  make? 

Mr.  Altman:  In  that  case,  if  your  Honor  finds 
it  is  immaterial,  why,  I  have  no  complaint. 

The  Court:  I  didn't  predicate  my  judgment 
upon  that  exhibit  at  all. 

Mr.  Altman:    Upon  Exhibit  U? 

The  Court:    No. 
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Mr.  Altman:  Well,  I  think  that  is  about  it, 
then,  your  Honor. 

The  Court:  Where  we  have  a  case  tried  with- 
out a  jury,  if  any  evidence  is  admitted  inad- 
vertently that  is  immaterial,  I  usually  disregard 
it.  If  there  isn't  something  else  in  the  record  to 
sustain  the  finding,  why,  I  wouldn't  make  the 
finding.  But  I  think  from  all  the  testimony  that 
has  been  introduced  here  that  the  court's  finding 
that  the  plaintiff  had  an  interest  in  the  corpora- 
tion, that  the  assets  were  turned  over  to  the  part- 
nership, and  she  had  an  interest  in  the  partner- 
ship, I  think  there  is  plenty  of  evidence  to  sustain 
the  finding  without  that  exhibit. 

Mr.   Altman:     Without   Exhibit  Ut 

The  Court:     I  think  so.  [4] 
***** 

The  Court:  But  the  fact  of  the  matter  is  that 
I  considered  the  record  in  those  divorce  cases  as 
immaterial,  because  it  was  not  in  the  divorce  case 
alone  that  she  set  up  that  she  had  an  interest  in 
this  partnership.     She  filed  an  independent  action. 

Mr.  Altman:     I  understand  that,  your  Honor. 

The  Court:  That  is  what  I  predicated  my  find- 
ing on. 

Mr.  Altman:  In  other  words,  your  conclusion 
was  -based  on  Defendant's  Exhibit  T,  the  independ- 
ent action. 

The  Court:  Well,  I  don't  know  about  that.  It 
was  based  on  that  plus  other  evidence. 

Mr.  Messer:    Yes,  sir,  there  is  other  evidence. 

The  Court:     But  not  solely  upon  that. 


I 
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Mr.  Altman:  May  I  inquire,  yoiir  Honor, 
whether  it  was  in  any  part  based  on  the  recitals 
in  the  partnership  agreement? 

The  Court:  No.  The  only  thing  tJiat  I  say  to 
you  [5]  is  that  I  did  not  consider  in  any  way  any 
of  the  evidence  that  was  admitted  relative  to  the 
divorce  action  that  was  filed  and  then  taken  to  the 
upper  courts. 

Mr.  Altman:  What  I  was  just  referring  to, 
your  Honor,  Avas  the  recitals  in  Exhibit  U.  No,  it 
isn't  that.  Strike  tliat.  The  recitals  in  Plaintiff's 
Exhi])it  1,  that  is  the  partnership  agreement.  There 
was  a  recital  in  there  and,  of  course,  we  didn't 
introduce  it  for  the  purpose  of 

The  Court:  I  found  specifically  she  hadn't 
signed  that  partnership  agreement. 

Mr.  Altman:    Yes. 

The  Cornet:  I  am  predicating  my  judgment 
upon  one  theory  only,  and  I  wish  it  to  go  up  on 
that  theory. 

Mr.  Altman:    Yes. 

The  Court:  That  is,  here  was  a  partnership 
agreement  that  she  didn't  sign. 

Mr.  Altman:    Yes. 

The  Court:  She  didn't  get  anything  under  the 
partnership  agi^eement  except  a  claim  that  she 
possibly   could  have   collected   upon. 

Mr.  Altman:    Yes. 

The  Court :  However,  afterwards  she  set  up  that 
there  was  a  partnership  agreement,  that  she  was 
a  partner,  and  she  brought  an  action  to  terminate 
the  partnership  agreement  and  for  an  accounting. 
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Now,  I  say  she  was  estopped   [6]   from  denying 

the  partnership.   [7] 
***** 

Mr.  Messer:  That  was  in  the  agreement.  How- 
ever, in  the  partnership  where  each  of  their  pro- 
portionate shares  in  the  corporation — the  shares  in 
the  corporation,  which  she  acquired,  by  the  way, 
she  may  not  have  had  knowledge  of  at  the  time, 
but  she  acquired  prior  to  the  dissohition  of  the 
corporation  as  part  of  the  scheme  for  dissohition  of 
the  corporation  and  creating  the  partnership.  She, 
acquired  80  shares  of  stock,  which  she  alleged  she 
owned  at  the  time  she  filed  suit  for  divorce.  Then 
from  the  80  shares  of  stock  she  acquired  a  10  per 
cent  interest  in  the  partnership  which  was  later 
formed  and  which  is  laid  out  in  Exhibit  1,  Plain- 
tiff's Exhibit  1. 

Then  later  she  attempted  to  dissolve  the  part- 
nership and  have  an  accounting,  alleging  she  had 
this  10  per  cent  interest,  which  she  acquired 
through  the  80  shares  of  stock  in  the  corporation, 
whose  assets  were  all  transferred  to  the  partnership 

upon  dissolution  of  the  corporation.   [8] 
***** 

The  Court:  May  I  inquire,  have  you  any  evi- 
dence that  the  shares  of  stock  were  actually  issued 
to  the  plaintiff? 

Mr.  Messer:  I  don't  think  there  is  now^,  your 
Honor,  because  all  the  records  were  destroyed  in 
the  fire  that  they  had.  We  have  to  go  hy  other  evi- 
dence as  to  what  her  interests  were.  The  records 
were  destroyed  at  a  time  years  ago  when  the  cor- 
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poration  records  were  destroyed  at  that  time.  All 
the  records  were  destroyed.  *****  [9] 

The  Court:  But  I  think  you  have  got  to  estab- 
lish first  she  had  an  interest  in  the  corporation.  I 
thought  there  wasn't  any  question  about  her  hav- 
ing an  interest  in  the  corporation. 

Mr.  Messer:  It  has  been  stipulated  the  corpora- 
tion was  dissolved  and  all  the  assets  of  the  cor- 
poration went  into  the  partnership. 

Mr.  Altman:     That  is  correct,  your  Honor. 

Tlie  Court:     I  know  about  that. 

Mr.  Messer:  It  is  also  in  Exhibit  1,  which  you 
say  she  ratified  and  adopted  as  her  own.  It  sets 
out  there  the  interest  of  each  that  they  had.  [11] 


***** 


[Endorsed]  :    Filed  March  27,  1958. 


[Title  of  District  Court  and  Cause.] 

TRANSCRIPT  OF  PROCEEDINGS 

February  17,  1958,  2:00  O'Clock,  P.M. 
***** 

The  Court:  We]],  1  have  been  going  over  the 
findings  and  judgment  presented  by  the  govern- 
ment, and  also  the  objections  or  the  proposed  find- 
ings as  filed  by  the  plaintiff  and  defendant  in  in- 
tervention. 

The  last  time  we  were  here  counsel  for  plaintiff 

and   defendant  in   intervention   said  there   was   a 

question  whether  or  not  Claire  P>oren  was  the  owner 

'of  80  shares  of  stock  of  the  Boren  Art  Products 

Corporation.     I  will  refer  you  to  page  182  of  the 
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transcript,  which  came  at  the  end  of  the  case,  and 
I  said:  "I  will  make  a  finding  in  this  case,  and  I 
wish  the  attorneys  would  keep  track  of  what  I  am 
finding  so  that  they  can  incorporate  them  in  thei 
written  findings— I  will  make  a  'finding  in  this 
case  that  Claire  Boren  was  the  owner  of  80  shares 
of  stock  of  Boren  Art  Products  Corporation." 

I  have  gone  over  the  entire  file  and  all  the  ex- 
hibits and  I  am  satisfied  there  is  enough  evidence 
in  the  record  to  sustain  that  finding.  [2] 

Also,  I  set  forth  that  I  wanted  the  government 
to  incorporate  in  the  formal  findings  that  were 
filed  my  findings.  I  have  gone  over  the  findings 
as  lodged  by  the  government  and  I  can't  find  any- 
thing wrong  with  them,  because  I  think  that  they 
are  in  accordance  with  my  oral  statement  at  the 
conclusion  of  the  trial. 


***** 


The  Court:  Mr.  Altman,  I  don't  want  to  dis- 
cuss with  you  the  evidence  in  this  case.  At  the 
conclusion  of  the  case  after  hearing  the  testimony, 
when  the  case  was  fresh  in  my  mind,  I  made  a 
finding  that  Mrs.  Boren  was  the  owner  of  80  shares 
of  stock.  I  have  gone  back  over  the  record.  I 
have  read  the  exhibits.     I  have  read  the  contract. 

I  am  satisfied  with  that  finding.   [3] 
***** 

The  Court:  At  the  time  of  the  trial  we  argued 
this  case.  We  argued  it  the  last  time.  After  the 
last  hearing,  I  reread  the  entire  transcript,  and 
I  read  it  once  before.  In  the  meantime  I  have 
read    the    entire    transcript    again    to    determine 
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whether  or  not  in  my  opinion  there,  was  sufficient 
evidence  there  to  justify  my  finding  that  Mrs. 
Boren  owned  10  per  cent  of  the  stock  of  the  cor- 
poration. I  feel  Sony  for  her.  I  would  like  to 
hold  for  her.     But  I  just  can't  do  that. 


***** 


The  Court:  I  am  sorry.  You  argue  it  before 
the  Circuit.  I  am  going  to  deny  your  motion  rela- 
tive to  the  striking  of  certain  exhibits.  They  were 
introduced  in  evidence  in  this  case  and  they  are  a 
part  of  this  case,  and  the  couH  came  to  its  conclu- 
sion from  all  the  evidence  introduced  in  the  case, 
not  from  paii:  of  it,  but  all  of  it.  Your  motion  is 
denied.  I  have  signed  the  findings  of  fact  and 
conclusions  of  law.  *  *  *  *  [5] 

[Endorsed]:     Filed  March  19,  1958. 


[Title  of  District  Court  aud  Cause.] 

TRANSCRIPT  OF  PROCEEDINGS 

Monday,  March  3,  1958,  10:00  A.M. 

*  *  *  *  * 

Mr.  Altman:  If  your  Honor  will  take  a  look  at 
pages  149  and  150  of  the  transcript,  you  will  notice 
that  when  we  came  back  for  trial  the  next  day,  I 
attempted  to  lay  a  foundation  [2]  for  striking  Ex- 
hibit U.  I  had  in  the  meantime  read  it  through 
very  carefully,  and  I  began  to  lay  the  grounds, 
the  foundation  for  striking  that  exhibit. 

Then  while  I  was  in  the  process  of  that,  your 
Honor  stated  that  this  was  just  one  of  the  divorce 
proceedings,   the   exhibit  that   I  referred  to,   and 
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that  you  considered  all  these  divorce  proceedings 
immaterial. 

Then  the  next  statement,  your  Honor,  you  will 
notice  in  the  middle  of  page  151,  I  was  about  to 
make  a  motion  there.  My  motion  was  to  strike  the 
exhibit,  l3ut  realizing  that  your  Honor  had  stated 
that  the  exhibit,  was  immaterial,  I  came  to  thei  con- 
clusion that  my  motion  was  unnecessary,  that  actu- 
ally in  effect  Exhibit  U  was  no  longer  a  part  of  the 
evidence.  Realizing  that,  I  proceeded  thereafter 
on  that  basis.  [3] 


*  *  *  * 


[Endorsed]  :    Filed  March  27,  1958. 


PLAINTIFF'S  EXHIBIT  No.   1 
***** 

AGREEMENT 

This  Agreement,  made  and  entered  into  this  1st 
day  of  May,  1943,  by  and  between  Nathan  Borin, 
party  of  the  First  Part,  and  all  such  persons  here- 
inafter designated  Limited  Partners  whose  names 
are  set  out  hereinafter  under  the  designation  of 
'^Limited  Partners",  parties  of  the  Second  Part, 
all  of  Chicago,  Cook  County,  Illinois. 

Whereas,  the  said  First  and  Second  parties  (as 
will  more  fully  hereafter  appear),  were  the  sole 
holders  of  shares  of  stock  of  Borin  Art  Products 
Corporation,  (an  Illinois  corporation,  doing  busi- 
ness and  ha^T^ng  its  principal  place  of  business  in 
the  To\^ai  of  Cicero,  Illinois),  and  that  said  parties 
held  shares  of  stock  in  the  amounts  set  opposite 
their  names. 


United  States  of  America  141 

Plaintiff's  Exliil3it  No.  1— (Continued) 
:N'ame  of  Shareholder  Number  of  Shares 

Nathan  Borin    80 

Claire   Borin    80 

L.  Y.  Locker   40 

Joseph  Levinson   40 

Harold  Hoffman   40 

Mai-tin  Kedzior  25 

E.   J".   Ruzak    25 

Simon  Herr   30 

Isadore    Weinert    15 

Milton  Kessler    15 

Lester  Witte    50 

Sarah   Levin    40 

Sam  Borin    40 

Mark  Winston,  Trustee  for 
Bonny  Joy  Borin  and  Daniel 

Borin  and  Charles  Borin 120 

S.  J.  Weiss    40 

Ida  Borin 60 

Edith  Krolik 60 

Whereas,  it  was  considered  to  be  in  the  best  in- 
terest of  all  of  the  shareholders  of  said  corpora- 
tion to  dissolve  said  corporation  and  continue  the 
operation  of  the  business  of  said  cori)oration  as  a 
Limited  Partnership  having  first  party  hereto  act 
as  General  Partner  and  the  said  second  parties  to 
be  Limited  Partners;  and. 

Whereas,  with  that  object  in  view,  the  aforemen- 
tioned corporation  is  being  dissolved  pursuant  to 
the  laws  of  the  State  of  Illinois;  and. 
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T\^ereas,  upon  dissolution  of  the  aforementioned 
shareholders  of  said  corporation  will  become  en- 
titled to  proportions  of  the  property  of  said  cor- 
poration or  the  proceeds  thereof  after  payment 
of  all  just  debts  to  the  extent  that  their  stock- 
holders bear  to  the  entire  issuance  of  stock. 

Now,  Therefore,  the  parties  hereto  mutually 
agree  to  become  partners  in  the  business  of  Borin 
Art  Products  Company  for  the  period  and  upon 
the  terms  following,  to-wit: 

(1)  The  name  of  said  partnership  shall  be  Borin 
Art  Products  Company. 

(2)  The  character  of  the  business  shall  be  man- 
ufacturing, buying  and  selling  and  generally  deal- 
ing in  all  kinds  of  goods,  wares  and  merchandise, 
household  utilities,  picture  frames,  mirrors,  novel- 
ties and  simdry  items. 

(3)  The  location  of  the  principal  place  of  busi- 
ness is  in  the  Town  of  Cicero,  County  of  Cook, 
Illinois. 

(4)  That  the  name  and  place  of  residence  of 
each  member  General  and  Limited  Partner  being 
respectively  designated,  are  as  follows: 

General    Partner  Address 

Nathan   Borin  4300  Lake  Shore  Drive 

Limited  Partners 

Claire  Borin  4300  Lake  Shore  Drive 

L.    V.   Locker  2744  Winnemac   Avenue 

Joseph   Levinson  1860  S.  Karlov  Avenue 

Harold   Hoffman  4949  N.   Ridgeway  Avenue 

Martin   Kedzior  2223  Cortland    Avenue 

E.  J.  Ruzak  3120  S.  Kedvale  Avenue 
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Limited    Partners  Address 

Simon  Herr  518  Roscoe  Street 

Isadore    Wxinert  4818    N.   Bernard    Avenue 

Milton   Kessler  1852  S.  Central  Park  Avenue 

Lester   Witte  134  S.  LaSalle  Street 

Sarah   Levin  5404  Drexel  Blvd. 

Sam   Borin  5101  Drexel  Blvd. 

Mark   Winston,   Trustee  609  Stratford  Place 

for   Bonny  Joy   Borin, 

Charles   Borin    (son)  and 

Daniel    Borin 

S.  J.  Weiss  3624  Franklin  Blvd. 

Ida    Borin  5101  Drexel  Blvd., 

Edith   Krolik  3255  Eastwood  Avenue 

(5)  The  term  for  which  the  paii:nership  is  to 
exist  is  the  period  of  one  year  commencing  the  1st 
day  of  May  1943  and  ending  April  30,  1944,  and 
thereafter  from  year  to  year  unless  at  least  six  (6) 
calendar  months  before  April  30th  of  any  year, 
General  Partner  shall  have  delivered  to  the  office 
of  the  partnership  a  written  notice  that  he  desires 
to  teiTTiinate  the  partnership  at  the  close  of  business 
on  April  30th  of  the  succeeding  year,  in  which  event 
the  partnership  shall  terminate  at  the  time  so  des- 
ignated. 

(6)  That  the  amount  of  cash  and  a  description 
of,  and  the  agreed  value  of  the  property  contrib- 
uted by  each  Limited  Partner  is  as  follows: 

General  Partner : 

Nathan  Borin — Amount  Contributed:  10%  of  as- 
sets of  Borin  Art  Products  Corporation  of  the 
agreed  value  of  $12,000. 
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Limited  Partners: 

Claire  Borin — Amount  Contributed:  10%  of  com- 
pany assets  of  the  agreed  value  of  $12,000. 

Harold  Ho:ffman  —  Amount  Contributed:  5%  of 
company  assets  of  the  agreed  value  of  $6,000. 

L.  V.  Locker — Amount  Contributed:  5%  of  com- 
pany assets  of  the  agreed  value  of  $6,000. 

Joseph  Levinson  —  Amount  Contributed:  5%  of 
company  assets  of  the  agreed  value  of  $6,000. 

Martin  Kedzior — Amount  Contri1>uted :  3i/8%  of 
company  assets  of  the  agreed  value  of  $3,750. 

E.  J.  Suzak — Amount  Contributed:  3%%  of  com- 
pany assets  of  the  agreed  value  of  $3,750. 

Simon  Herr  —  Amoimt  Contributed:  3-6/8%  of 
company  assets  of  the  agreed  value  of  $4,500. 

Isadore  Weinert — Amount  Contributed :  1%%  of 
company  assets  of  the  agreed  value  of  $2,250. 

Milton  Kessler — Amount  Contributed:  1%%  of 
company  assets  of  the  agreed  value  of  $2,250. 

Lester  Witte  —  Amount  Contributed:  6-2/8%  of 
company  assets  of  the  agreed  value  of  $7,500. 

Sarah  Levin — Amoimt  Contributed:  5%  of  com- 
pany assets  of  the  agreed  value  of  $6,000. 

Sam  Borin  —  Amount  Contributed:  5%  of  com- 
pany assets  of  the  agreed  value  of  $6,000. 

Mark  Winston,  Trustee  for  Bonny  Joy  Borin, 
Charles  Borin  (son)  and  Daniel  Borin  —  Amount 
Contributed:  15%  of  company  assets  of  the  agreed 
value  of  $18,000. 

S.  J.  Weiss — Amount  Contributed:  5%  of  com- 
pany assets  of  the  agi^ed  value  of  $6,000. 
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Ida  Borin — Amount  Contributed:  7%%  of  com- 
pany assets  of  the  agreed  value  of  $9,000. 

Edith  Krolik  —  Amount  Contributed:  71/2%  of 
company  assets  of  the  agreed  value  of  $9,000. 

By  agreement  of  all  of  the  parties  to  this  agree- 
ment the  aforementioned  Limited  Partners  shall 
share  in  the  profits  of  said  business  as  follows: 

(a)  Piior  to  a  just  apportionment  of  tlie  remain- 
ing profits,  there  shall  be  deducted  and  paid  to  the 
following  named  persons  the  amounts  set  opposite 
their  names. 


Name 

Nathan  Borin 
Claire  Borin 
L.  V.  Locker 
Joseph  Levinson 
Harold  Hoffman 
Martin  Kedzior 
E.  J.  Ruzak 
Simon  Herr 
Isadore  Weinert 
Milton  Kessler 
Sarah  Levin 
S.  J.  Weiss 
Sam  Borin 


Salary 
$30,000.00 
15,000.00 
6,500.00 
6,000.00 
6,000.00 
5,200.00 
3,900.00 
2,600.00 
2,990.00 
3,120.00 
2,600.00 
5,200.00 
Stipulated  com- 
mission on  sales. 


(b)  That  thereafter,  all  remaining  profits  shall  be 
divided  between  all  of  the  parties  hereto  so  that 
each  shall  receive  that  percentage  of  the  profits 
which  conforms  to  the  share  of  interest  assigned  by 
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him  to  said  partnership  from  the  assets  of  Borin 
Art  Products  Corporation. 

(7)  Said  partners  have  not  contributed  any  addi- 
tional cash  or  property  to  said  Limited  Partner- 
ship. 

(8)  The  time  when  the  contribution  of  the  Lim- 
ited Partners  who  have  made  contribution  is  to  be 
returned,  is  at  the  termination  of  said  partnership. 

(9)  The  share  of  profits  or  other  compensation 
by  way  of  income  which  the  said  Limited  Partners 
shall  receive  by  reason  of  his  contribution  is  set 
out  in  paragraph  6  above. 

It  is  understood,  however,  that  all  of  the  fore- 
going charges  are  limited  and  conditioned  upon 
each  of  the  foregoing  being  actively  engaged  in  the 
services  of  said  Limited  Partnership  and  in  case 
any  or  either  of  the  aforementioned  parties  ceases 
to  be  so  actively  engaged,  for  any  reason  whatso- 
ever, then  the  amoimt  set  out  opposite  his  name  to 
be  paid  him  prior  to  a  distribution  of  profits  shall 
be  cancelled  and  annulled  and  be  of  no  effect.  Fur- 
ther provision  for  the  distribution  of  profits  is  pro- 
vided for  in  other  paragraphs  of  this  agreement. 

(10)  None  of  the  Limited  Partners  is  authorized 
to  substitute  an  assignee  as  contributor  in  his  place. 

*    -x-    *    *    * 

(18)  The  General  Partner  shall  at  all  times  de- 
vote his  time  and  best  efforts  to  the  business  of  the 
partnership  and  except  as  herein  otherwise  limited, 
shall  have  full  control,  supervision  and  management 
thereof,  and  shall  have  full  right,  power  and  au- 
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thority  to  discharge,  with  or  Avithout  cause,  any  per- 
son employed  by  said  partnership,  even  though  he 
be  an  employee  having  a  lunited  partnership  inter- 
est therein. 


*  *  *  *  * 


(20)  It  is  further  understood  and  agreed  that  in 
any  instance  where  any  Limited  Partner  has  be- 
come indebted  to  the  General  Partner  by  reason  of 
the  purchase  of  stock  of  Borin  Art  Products  Cor- 
poration, or  for  any  other  reason,  the  said  General 
Partner  shall  have  a  lion  upon  any  and  all  profits 
payable  to  the  said  Limited  Partner  from  said  part- 
nership until  the  sum  due  said  General  Partner 
from  said  Limited  Partner  or  partners  has  been 
paid  him. 

(21)  In  the  event  that  employment  by  the  part- 
nership of  any  of  the  Limited  Partners  is  termi- 
nated for  any  reason,  with  or  without  cause,  the 
partnership  shall  thereafter  have  a  continuing  op- 
tion and  rtght  to  re-purchase  said  Limited  Part- 
ner's interest  in  said  partnership.  In  the  event  said 
partnershi]!  elects  to  re-purchase  the  interest  of 
such  Limited  Partner  at  any  time  thereafter,  it 
shall  pay  therefor  the  book  value  thereof  as  deter- 
mined by  the  last  previous  audit  prior  to  such  elec- 
tion. The  payment  therefor  shall  be  in  equal  install- 
ments  extending  over  a  period   of   eighteen    (18) 

months  from  the  time  of  such  election. 
***** 
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PLAINTIFF'S  EXHIBIT  No.  12 
[For  Identification] 

Placita — Superior  Court  of  Oook  County 

(Decree)  Form  89 

United  States  of  America 

State  of  Illinois, 
County  of  Cook — ss. 

Pleas,  before  the  Honorable  Donald  S.  McKinlay, 
one  of  the  Judges  of  the  Superior  Court,  of  Cook 
County,  in  the  State  of  Illinois,  holding  a  branch 
Court  of  Said  Court,  at  a  regular  term  of  said 
Superior  Court  of  Cook  County,  begim  and  holden 
at  the  Court  House,  in  the  City  of  Chicago,  in  said 
Comity,  and  State,  on  the  first  Monday,  being  the 
sixth  day  of  December,  in  the  year  of  our  Lord 
one  thousand  nine  hundred  and  forty-eight  and  of 
the  Independence  of  the  United  States  of  America, 
the  one  hundred  and  seventy-three. 

Present:  The  Honorable  Donald  S.  McKinlay, 
Judge  of  the  Superior  Court,  of  Cook  County,  John 
S.  Boyle,  State's  Attorney,  Elmer  Michael  Walsh, 
Sheriff  of  Cook  Coimty.  Attest:  Henry  Sonnen- 
schein.  Clerk. 

Be  it  remembered  that  heretofore,  to  wit:  on  the 
20th  day  of  December  in  the  year  of  our  Lord  one 
thousand  nine  hundred  and  forty-eight  the  same 
being  one  of  the  days  of  the  December  Term  of  the 
Superior  Court  of  Cook  County  the  following 
among  other  proceedings  were  had  in  said  Court 
and  entered  of  record,  to  wit: 
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State  of  Illinois, 
County  of  Cook — ss. 

In  the  Superior  Court  of  Cook  County 
In  Chancery 

No.  45  S  5229 

CLAIRE  B.  BORIN, 

Plaintiff  and  Coimter-Defendant, 

vs. 
NATHAN  BORIN, 

Defendant  and  Counter-Claimant. 

DECREE 

This  cause  coming  on  to  be  heard  upon  the  excep- 
tions of  Nathan  Boiin,  defendant  and  counter- 
claimant,  to  the  report  and  supplemental  report  of 
William  J.  McGah,  Master  in  Chancery  of  this 
court,  upon  the  evidence  and  proofs  taken  by  him 
on  the  petition  of  the  said  Claire  B.  Borin,  plaintiff 
and  counter-defendant,  for  attorneys'  fees  and  suit 
money  and  the  amended  answer  thereto  of  the  said 
Nathan  Borin,  together  with  said  Master's  conclu- 
sions of  fact  and  law  thereon;  and  the  court  having 
duly  considered  said  exceptions  of  Nathan  Borin 
and  having  heard  the  arguments  of  his  coimsel  and 
coimsel  for  the  said  Claire  B,  Borin,  and  now  being 

fully  advised  in  the  premises;  Finds: 
»  *  »  *  » 
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3.  That  the  said  Claire  B.  Borin  was  by  the  ver- 
dict of  the  jury  and  the  judgment  of  this  court 
adjudged  not  guilty  of  the  charges  of  adultery  and 
other  misconduct  made  against  her  by  the  said 
Nathan  Borin  in  his  counter  complaint  and  amended 
and  supplemental  counter  complaint  in  this  cause; 
that  the  said  Claire  B.  Borin  properly  and  neces- 
sarily incuiTcd  charges  for  suit  money  as  follows: 

(a)  in  the  amount  of  $729.90  for  stenogi^aphic  court, 
reporting  of  the  trial  of  said  cause  upon  the  issues 
raised  by  the  counter  complaint  and  amended  and 
supplemental  counter  complaint  of  Nathan  Borin; 

(b)  in  the  amount  of  $887.22  for  investigating  seTY- 
ices  rendered  in  preparation  of  her  defense  thereto ; 

(c)  in  the  amount  of  $525.00  for  the  services  of  an 
attorney  in  Miami  Beach,  Florida,  to  interview  pro- 
spective witnesses  and  to  investigate  the  charges 
made  by  said  Nathan  Borin  in  his  said  counter  com- 
plaint and  amended  and  supplemental  counter  com- 
plaint as  to  acts  of  adultery  therein  alleged  to  have 
been  committed  by  the  said  Claire  B.  Borin  in  the 
State  of  Florida;  (d)  in  the  amoimt  of  $76.65  for 
necessary  long  distance  telephone  calls  in  connection 
with  the  defense  of  the  said  Claire  B.  Borin  to  the 
charges  of  adultery  and  misconduct  made  against 
her  in  said  counter  complaint  and  amended  and 
supplemental  counter  complaint;  that  each  of  such 
amounts  aforesaid  was  a  fair,  reasonable  and  the 
usual  and  customary  charge  for  the  services  herein- 
above in  this  paragraph  itemized;  that  the  said 
Claire  B.  Borin  is  lawfully  entitled  to  the  allow- 
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ance  of  each  of  such  charges,  totalling  the  sum  of 
$2,218.77,  as  and  for  suit  money  by  her  incurred  in 
the  above  entitled  cause  in  the  preparation  of  her 
defense  and  to  defend  the  charges  of  adultery  and 
other  misconduct  made  by  the  said  Nathan  Borin 
against  her  in  his  said  counter  complaint  and 
amended  and  supplemental  counter  complaint. 


♦  *  *  *  * 


5.  That  the  said  Nathan  Borin  is  the  owner  of 
ninety-sLx  percent  (96%)  of  all  the  capital  stock  of 
Limits  Industrial  Building  Corporation,  which  cor- 
poration owns  the  property  and  premises  commonly 
known  as  1325  South  Cicero  Avenue,  Chicago,  Illi- 
nois: that  the  equity  or  net  worth  of  said  corpora- 
tion in  said  real  estate  is  now  approximately  $235,- 
000.00;  that  the  net  income  of  the  said  Nathan 
Borin  was  in  the  year  1945  $69,285.64,  in  the  year 
1946  $75,563.82  and  in  the  year  1947  $65,911.45;  that 
in  addition  to  said  net  income  the  defendant  with- 
drew from  Borin  Art  Products  Company,  a  part- 
nership of  which  he  was  general  partner,  the  sum 
of  $118,120.52  between  April  1,  1944  and  October 
31,  1947; 


*  *  *  *  * 


7.  That  the  said  Claire  B.  Borin  had  no  means 
with  which  to  employ  counsel  to  represent  her  nor 
to  prepare  her  defense  to  the  charges  of  adultery 
and  other  misconduct  made  against  her  by  the  said 
Nathan  Borin  in  his  counter  complaint  and  amended 
and  supplemental  coimter  complaint;  and  the  said 
Claire  B.  Borin  now  has  no  means  to  pay  for  the 
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suit  money  and  attorneys'  fees  by  her  incurred  as 

aforesaid. 
***** 

Dated:  Dec.  20,  1948. 

Enter:  Donald  S.  McKinlay, 
Judge. 


PLAINTIFF'S  EXHIBIT  No.  13 

(For  Identification) 
(Copy)  March  13,  1951 

Mrs.  Claire  B.  Buchman 
10518  Wilshire 
Los  Angeles,  California 

Dear  Claire: 

I  am  enclosing  herewith  three  forms  in  connec- 
tion with  your  pending  refund  claim  before  the  De- 
partment of  Internal  Revenue,  which  I  wish  you 
would  sign  and  forward  in  the  enclosed  envelope 
at  once. 

These  papers  are  merely  extensions  of  forms  that 
you  have  previously  signed  and  extend  the  Statute 
of  Limitations  from  June  30th,  1951  to  June  30th, 
1952.  It  is  important  that  you  take  care  of  this 
iimnediately,  as  Mr.  Malik,  of  the  Internal  Revenue 
Bureau,  just  called  me  and  informed  me  that  unless 
these  forms  are  in  their  office  within  ten  days,  they 
will  go  ahead  and  make  assessment,  as  they  are  com- 
pelled to  do  this  hj  law.  If,  however,  the  forms  are 
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received  by  them  in  time,  they  will  then  be  able  to 
extend  the   matter,   awaiting   disposition   of   Nate 
Borin's  matter. 

I  tiaist  that  Harry  is  fully  recovered  and  is  home 
from  the  hospital.  I  am  sorry  tliat  I  was  unable  to 
talk  to  him  again,  but  at  this  time  of  the  year  I 
don't  know  whether  I  am  coming  or  going.  Tell  him 
I  hope  to  talk  to  him  soon. 

The  above  matter  is  very  urgent,  Claire,  so  please 
do  not  forget  to  take  care  of  same  at  once. 

With  kindest  personal  regards,  I  am 

As  ever, 

JAR'BL 

End. 

P.  S.  All  forms  are  to  be  signed  on  the  lines  indi- 
cated by  an  ''X",  as  Claire  B.  Buchman  (for- 
merly Claire  Borin). 
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BORI>:    A"?    PRODUCTS    CO. 

1525   SOUTH   CICERO   AVENUE  GOVERNMENT'S   EXHIBIT  "P" 

CICERO,    ILLINOIS 

-   ''AY   1,    19li.5    -   JANUARY    3I,    I9UI4. 


NET    ircOME   FOR    INCOME  TAX   REPORTING 

PROPORTION    OP  TOTAL  FOR    INCOM: 

PA'^TTIERS  COTTTRIPTTTTONS  TAX   REPORTING 

^■-Nathan  Porln 

h.500  Verlne   Dr.    Chicago    111 

Claire   Borin 

L15OO  Marine   Dr. 
'  •-    L.    V.    Locker 

1325   S.    Cicero   Ave. 
''  *—  Joseph  Levlnson 
■^  -  F.    "offjian  ■  " 

<^ -^  y. .    Kenzlor  " 

^-    E.    Rualak  " 

■c-'^  S.   Hem  " 

■^  ^  1,   Wement-  " 

---     V.    Keaaler  " 

.  ^-  Julia  Witte 

5056  Varlne   Drive,    Chicago   111.      I5I.78  13,118.59 

•      S.    Levin- 

1^125   S.    Cicero   Ave.,    Cicero,    111   IO5.U2  17,0U7.90^ 
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'  •      S      J      We  las- 

1^25 's   Cicero   Av«».  "  "      105. '4.5  20,)il2.lli.  x 

'' -      I.    °orln 

-   1^25   S   Cicero   Ave.  "  "      158,15  20,3i;5.27 

^^    E.   Krollk  -     "  "  "     156.15  15,7U2.07 

#2,108.50  l508,29)i.55 
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Borin  Art  Products   Co, 
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Chicego  5",   Tninois 


Year  l/?lA5  GOVERNi-iENT' S   EXHIBIT   "Q" 

Schedule  I  -  Pap;e  l^  -  Partner's  Share  of  Income  ft  Credits 


Time 
Devoted  to 
Name  of  Partner         Bu<?ines3 
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Claire  Borin     — 

All 

Part 

"arold  Hoffman 
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Joseuh  Levlnson 
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Martin  Kedzlor 
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Edyth  Rosen  Krolik 
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Address  of  Partner 

4  300  Lake  S  here  D  ri ve , Ch 
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45.71 

.,"       5,8^2.84 
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rin  Art  Products  Company 
W.  Ncrth  Bank  Drive 
cage  10,    Illinois 

a  1065  -  19^.6   (iaended) 


GOVERNMENT'S   EXHIBIT   "S" 


edule  H  -  Partners' 

Caoital  Accounts 

Beginning 
of  Year 

END 

OF           Y 

EAR 

ERAL  PARTNERS 

Original 
Return 

Additional 
Net     Loss 

Amended 
Return 

athan  Borln 
anuel  Borin 
Imon  J.  Weisa 

1  10, 181,05  $  85,a9.40  $  33,838.68  |119,258.C 
7,602.61         8,463.27        8,426.75               36.5 
6,982.74       12,586.64        8,426,75        4,159.8 

ITED  PtRTNERS 

ara  Lerin 

harlea  Borin 

da  Borin 

dyth  Krolik 

ark  Winston,  Trustee 

1  for: 

20,570.21 
30,997.03 
36,452.72 
20,984.12 

30,179.32 
25,368.45 
51,197.75 
28,728.79 

8,426,75 

8,512.34 

12,771,80 

12,771,80 

21,752,5 
16,856,1 
38,425.9 
15,956,9 

Ponny  Joy  Borin 
Daniel  Borin 

37,176.28 
37,176.28 

45,771,16 
45,771.16 

8,518,92 
8,518,92 

37,252.2 
37,252.2 

IRZD  LIIOTED  PARTNERS 

la ire  Borin 

arold  Hoffman 

ome  V.   Locker   (dece 

oseph  LeTlnson 

art in  Kediior 

sad ore  We inert 

ilton  Kessler 

lased) 

11,535,34      11,740,47 

8,863.54        3,804.79 
9,057.37             957,17 
10,301.30        5,181.30 
5,715.50         2,845.50 
6,748.11         5,376.78 
5.496.89         3.879.68 

1222,408.31  1172,951.89  i 

- 

11,740U 
3,8(X.7 
957,1 
5,181,3 
2,845.5 
5,376,7 
3.879.6 

TOTALS 
,   X  >t  ><  >^^ 

mo,  212,71  ii 

■■    IT   ■    1    ■     U     3 

^  62,739.1 
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State  of  Illinois, 
Coimty  of  Cook — ss. 

In  the  Circuit  Court  of  Cook  County 
In  Chancery 

No.  46  C  1685 

CLAIRE  BORIN 

vs. 

NATHAX  BORIX,  L.  Y.  LOCKER,  SPRING- 
FIELD FIRE  &  ]\LARINE  INSURANCE 
CO.,  AETNA  INSURANCE  CO.,  FIRE- 
MAN ^S  FUND  INSURANCE  CO.,  LIVER- 
POOL &  LONDON  &  CLOBE  INSURANCE 
CO.,  NORTHERN  ASSURANCE  CO.  OF 
LONDON,  OLENS  FALLS  INSURANCE 
CO.,  HOME  INSURANCE  CO.,  UNITED 
STATES  FIRE  INSURANCE  CO.,  and 
UNDERWRITERS  SERVICE  ASSOCIA- 
TION. 

COMPLAINT  IN  CHANCERY  FOR  DISSOLU- 
TION OF  PARTNERSHIP,  ACCOUNTING, 
AND   OTHER   RELIEF 

Plaintiff,  Claire  Borin,  by  Lederer,  Livingston, 
Kahn  &  Adsit,  her  attorneys,  complains  of  the  de- 
fendant, Nathan  Borin,  the  defendant,  L.  Y. 
Locker,  and  the  defendants,  Springfield  Fire  &  Ma- 
rine Insurance  Co.,  Aetna  Insurance  Co.,  Fireman's 
Fund  Insurance  Co.,  Liverpool  &  London  &  Griobe 
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Insurance  Co.,  Northern  Assurance  Co.  of  London, 
Glens  Falls  Insurance  Co.,  Home  Insurance  Co., 
United  States  Fire  Insurance  Co.,  and  Underwrit- 
ers Service  Association  and  for  grounds  of  said 
Complaint  shows  to  the  Coui^  the  following : 

(1)  That  plaintiff  and  defendant  Nathan  Borin 
are  residents  of  the  City  of  Chicago,  County  of 
Cook  and  State  of  Illinois;  that  they  are  husband 
and  wife;  that  prior  to  February  of  1945  they  re- 
sided together  as  husband  and  mfe  but  since  that 
time  they  have  been  living  separate  and  apart  and 
are  presently  parties  to  a  certain  divorce  proceed- 
ing heretofore  filed  in  the  Superior  Court  of  Cook 
County. 

(2)  That  on  or  about  the  first  day  of  May,  1943, 
the  defendant,  Borin,  and  the  plaintiff  and  certain 
other  individuals,  including  the  defendant.  Locker, 
entered  into  a  certain  limited  partnership  agree- 
ment ;  that  said  agreement  was  duly  recorded  in  the 
office  of  the  Recorder  of  Deeds  of  Cook  County, 
Illinois,  on  May  20,  1943,  as  Docmnent  13078304  in 
Book  38240  of  Records,  at  page  212 ;  that  a  copy  of 
said  limited  partnership  agreement  is  attached 
hereto,  marked  Exhibit  "A",  and  by  express  refer- 
ence made  a  part  hereof. 

(3)  That  in  pursuance  of  the  terms  of  said  Ex- 
hibit "A"  the  defendant  Nathan  Borin  as  the  gen- 
eral and  managing  partner  of  said  partnership  op- 
erated a  business  known  as  the  Borin  Art  Products 
Company  from  the  date  of  the  agreement  down  to 
on  or  about  the  10th  day  of  January,  1946,  when  the 


United  States  of  America  161 

Governmmt's  Exhibit  "T"— (Continued) 
plant   of   said  limited  partnership   burned   to   the 
ground  and  was  totally  destroyed. 

(4)  That  during  all  of  the  time  said  partnership 
was  in  existence  the  same  was  entirely  imder  the 
control,  domination  and  direction  of  the  defendant 
Xathan  Borin;  that  the  books  of  account  of  said 
partnership  were  maintained  by  the  defendant 
Locker  who  acted  as  comptroller  of  said  enterprise, 
but  that  said  Locker  made  entries  in  the  books  of 
account  in  pursuance  of  the  instructions  and  direc- 
tions of  the  said  defendant  Borin  and  of  no  other 
person  whatsoever. 

(5)  That  the  plaintiif  has  remained  as  a  limited 
partner  in  said  enterprise  from  the  commencement 
date  thereof  to  the  present  time ;  that  by  reason  of 
the  facts  hereinafter  set  forth  she  is  no  longer  con- 
sidered as  a  partner  by  the  said  defendant  Borin; 
that  under  date  of  September  18,  1945,  she  received 
from  the  Borin  Art  Products  Company  a  letter  pur- 
poi-ting  to  terminate  plaintiff's  interest  in  said  part- 
nership, copy  of  which  letter  is  attached  hereto, 
marked  Exhibit  "B",  and  expressly  made  a  part 
hereof;  that  under  date  of  September  21,  1945, 
plaintiif,  through  her  attorneys,  replied  to  said 
purported  termination  and  aveiTcd  therein  that  the 
notico  of  termination  was  not  proper  under  the 
terms  of  the  partnership  a.giTcmcnt,  copy  of  which 
said  letter,  marked  Exhibit  "C",  and  attached 
hereto,  is  expressly  made  a  part  hereof;  that  in 
reply  thereto  plaintiff  received  a  letter  bearing  date 
of  September  25,  1945,  copy  of  which  is  attached 
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hereto,  marked  Exhibit  "D",  and  made  a  part 
hereof;  that  the  i^laintiff  avers  and  alleges  that 
there  has  been  no  proper  termination  of  her  interest 
in  the  partnership  and  that  therefore  she  is  a  part- 
ner in  pursuance  of  the  teiiiis  of  the  agreement 
attached  hereto  as  Exhibit  "A"  imtil  the  date  of  the 
filing  of  this  Complaint. 

(6)  Plaintiff  further  avers  that  by  reason  of  the 
conduct  of  the  defendant  Nathan  Borin,  as  will  be 
more  fully  hereinafter  alleged,  plaintiff  desires  to 
withdraw  from  said  partnership  as  of  this  date. 

(7)  Plaintiff  further  alleges  that  after  the  letter 
attached  hereto  and  marked  Exliibit  "D"  plaintiff 
endeavored  to  have  accoimtants  retained  by  her  ex- 
amine the  books  of  the  partnership  to  determine  her 
standing  therein  and  the  amount  due  to  her  as  a 
result  of  the  partnership  operations ;  that  thereafter 
the  defendant  furnished  to  the  plaintiff  a  statement 
setting  forth  that  as  of  September  12,  1945,  the 
original  capital  of  the  plaintiff  in  said  partnership, 
plus  her  x)rofit  and  salary,  amoimted  to  $120,864.33, 
and  that  her  alleged  mthdrawals  from  the  said 
partnership  amounted  to  $96,317.33;  that  in  truth 
and  in  fact  plaintiff  has  made  no  such  withdrawals 
but  that,  at  the  direction  of  the  defendant,  Nathan 
Borin,  there  has  been  charged  to  her  account  on 
said  partnership  books  niunerous  items  of  expense 
which  are  in  truth  and  in  fact  not  chargeable  to 
her;  that  the  said  defendant  Borin,  among  other 
things,  has  charged  to  the  plaintiff's  account  ex- 
penses of  the  x)arties  in  maintaining  their  house- 
hold, purchases  made  for  the  minor  daughter  of  the 
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parties,  items  for  articles  which  the  said  Nathan 
Borin  had  Ijestowed  upon  the  plaintiff  as  gifts, 
items  consisting  of  checks  made  payable  to  the 
plaintiff,  which  were  fraudulently  endorsed  by  the 
defendant,  Borin,  and  hy  other  persons  at  the  direc- 
tion of  the  defendant  Borin,  without  the  knowlede^e, 
consent  or  authority  of  the  plaintiff,  items  of  trav- 
eling expense  for  the  plaintiff  and  defendant  Borin 
for  trips  which  they  took  together,  items  of  attor- 
neys' fees,  which  were  the  sole  obligation  of  the 
defendant  Borin,  items  concerning  which  this  plain- 
tiff has  no  knowledge,  loans  allegedly  made  by  the 
defendant  to  brothers  of  the  plaintiff,  items  lost  by 
the  defendant  Borin  as  a  result  of  playing  cards 
and  gambling,  items  for  night  club  expenses  and 
hotel  bills  of  defendant,  Borin  and  other  persons 
unknown  to  plaintiff,  a  bill  for  a  doctor  who  oper- 
ated upon  the  minor  child  of  the  parties  hereto  and 
numerous  other  items  of  similar  ilk;  that  while  the 
plaintiff  has  demanded  that  said  account  be  item- 
ized and  submitted  to  the  plaintiff,  or  that  she  be 
pemiitted  to  examine  the  books,  checks,  records  and 
vouchers  of  said  defendant,  the  defendant  Borin 
and  the  defendant  Locker  have  refused  and  still 
continue  to  refuse  to  permit  accountants  or  auditors 
retained  by  the  plaintiff  to  examine  said  books  and 
records ;  that  in  truth  and  in  fact  the  excess  of  the 
amount  of  capital,  salaries  and  profits  over  the 
amount  of  expenditures  properly  chargeable  to  the 
plaintiff  as  of  September  12th  is  approximately 
$75,000. 
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(8)  Tiiat  defendant  Borin  has,  on  numerous  oc- 
casions during  the  time  that  the  partnership  was  in 
existence,  charged  as  expenses  of  the  partnership 
sundry  amounts  which  are  in  truth  and  in  fact  di- 
rectly chargeable  to  the  said  defendant;  that  plain- 
tiff is  informed  and  believes,  and  upon  such  infor- 
mation and  iDclief  states  the  fact  to  be  that  defend- 
ant Borin  has  charged  vast  sums  of  money  which 
he  has  expended  in  night  clubs,  cabarets  and  other 
places  of  entertainment  as  partnership  expenses, 
when,  in  fact,  they  were  not;  that  he  has  charged 
numerous  items  involving  hotel  bills  for  Ms  own 
personal  pleasure  to  the  partnership  as  expenses; 
that  he  has  charged  the  purchase  and  operation  of 
two  Cadillac  automobiles  to  the  partnership  as  firm 
expenses,  when,  in  fact,  they  were  for  the  individ- 
ual use  of  the  defendant  Borin;  that  he  has  given 
lavish  gifts  costing  substantial  sums  of  money  to 
various  persons  and  charged  the  same  as  an  expense 
of  the  partnership,  when,  in  truth  and  in  fact,  said 
gifts  were  made  solely  for  the  individual  ]>enefit  of 
the  defendant  Borin ;  that  he  has  in  numerous  other 
ways  utilized  the  funds  of  the  partnership  for  his 
own  individual  benefit  without  charging  the  same 
to  his  individual  account;  that  as  a  result  thereof 
the  share  of  the  profits  due  to  the  plaintiff  herein 
has  been  greatly  lessened  and  reduced;  that  the  de- 
fendant Locker  has  improperly  and  fraudulently 
made  the  entries  upon  the  ])ooks  of  the  partnership 
at  the  direction  and  instruction  of  the  defendant, 
Borin,    and   without   regard   to    the    interests   and 
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rights  of  the  other  partners  inchiding  the  plaintiff 
and  to  their  substantial  detriment;  and  that  upon  a 
true  and  correct  accoimting  and  a  proper  allocation 
of  said  expenses  the  share  of  the  partnership  be- 
longing to  the  plaintiff  will  be  greatly  increased. 

(9)  That  since  September  12,  1945,  and  imtil 
Januaiy  of  1946,  the  partnership  continued  to  oper- 
ate under  the  direction  and  control  of  the  defend- 
ant, Bonn,  and  to  make  large  profits;  that  the 
plaintiff  has  requested  that  she  be  furnished  with  a 
statement  of  the  profits  earned  and  the  amomits 
that  should  be  credited  to  her  account  in  the  part- 
nership, but  that  the  defendant,  Borin,  and  the  de- 
fendant, Locker,  have  refused  and  continue  to  re- 
fuse to  furnish  this  information  to  the  plaintiff 
and  have  refused  and  continue  to  refuse  to  permit 
her  or  her  agents  to  examine  the  books  of  the  part- 
nership; that  plaintiff  believes,  and  upon  informa- 
tion and  belief  states  the  fact  to  be  that  the  profits 
of  the  partnership  in  the  four-month  period  follow- 
ing September  12,  1945,  are  in  excess  of  $200,000; 
that  under  the  terms  of  said  partnership  agreement 
plaintiff  is  entitled  to  ten  per  cent  thereof;  that,  as 
hereinbefore  alleged,  the  plant  operated  hj  said  de- 
fendant, Bonn,  as  the  general  partner  of  the  lim- 
ited partnership  kno^vn  as  Borin  Art  Products 
Company  was  completely  destroyed  by  fire  in  Jan- 
uary of  1946;  that  the  effect  of  said  fire  was  to 
force  the  discontinuance  of  the  business  operated  by 
the  partnership  and  to  transfer  said  partnership 
assets  into  a  number  of  causes  of  action  against  the 
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insurance  companies  in  which  said  partnership  was 
insured;  that  the  defendants,  Springfield  Fire  & 
Marine  Insurance  Co.,  Aetna  Insurance  Co.,  Fire- 
man's Fund  Insurance  Co.,  Liverpool  &  London  & 
Globe  Insurance  Co.,  Northern  Assurance  Co.  of  Lon- 
don, Glens  Falls  Insurance  Co.,  Home  Insurance  Co., 
United  States  Fire  Insurance  Co.,  and  Underwrit- 
ers Service  Association,  carried  policies  of  insur- 
ance naming  Borin  Art  Products  Company  as  the 
assured  and  protected  said  partnership  against  loss 
by  fire,  and  also  that  said  partnership  was  pro- 
tected against  loss  of  profits  resulting  from  said 
fire,  that  by  reason  of  said  fact,  the  plaintiff's  in- 
terest in  the  assets  of  the  partnership  now  consists 
substantially  of  a  10%  interest  in  the  claims  and 
causes  of  action  against  the  aforesaid  insurance 
companies,  and  therefore  she  makes  said  insurance 
companies  parties  defendant  hereto. 

(10)  That  the  defendant,  Borin,  has  threatened 
to  collect  the  proceeds  of  the  aforementioned  insur- 
ance policies  from  the  defendant  companies  and  to 
take  the  same  and  remove  himself  from  the  juris- 
diction of  this  Court.  Plaintiff  avers  that  miless 
restrained  by  an  order  of  this  Court,  she  fears  that 
the  defendant,  Borin,  will  collect  the  proceeds  of 
said  policies  and  mil  remove  himself  from  the  juris- 
diction of  this  Court  and  as  a  result  thereof  that 
plaintiff  A^all  be  deprived  of  her  remedy  in  the 
premises.  Forasmuch,  therefore,  as  plaintiff  is  with- 
out adequate  remedy  in  the  premises,  except  in  a 
court  of  equity,  and  has  no  remedy  at  law,  plaintiff 
prays  for  the  following: 
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(a)  That  the  limited  partnership  described  in 
the  Complaint  be  declared  dissolved  insofar  as  the 
plaintiff  is  concerned  as  of  the  date  of  the  filing  of 
this  Complaint; 

(b)  That  an  accounting  may  be  had  and  taken  of 
all  and  every  the  said  co-partnership  dealings  and 
transactions  from  the  time  of  the  commencement 
thereof,  and  also  an  accomiting  of  the  moneys  re- 
ceived and  paid  to  the  plaintiff  and  the  defendant, 
Borin,  in  regard  thereto; 

(c)  That  the  defendant,  Boiin,  may  be  decreed 
to  pay  to  the  plaintiff  what,  if  anything,  shall,  upon 
the  taking  of  the  said  accounts,  appear  to  be  due  to 
her ; 

(d)  That  the  defendant,  Nathan  Borin,  may  be 
restrained  and  enjoined  by  the  order  of  this  Honor- 
able Coui-t.  from  collecting  the  proceeds  of  the 
aforementioned  insurance  policies  pending  the  dis- 
position of  this  cause  and  the  payment  to  the  plain- 
tiff of  the  amount  due  to  her; 

(e)  That  the  defendants.  Spring-field  Fire  &  Ma- 
rine Insurance  Co.,  Aetna  Insurance  Co.,  Fireman's 
Fund  Insurance  Co.,  Liverpool  &  London  &  Globe 
Insurance  Co.,  Noi-them  Assurance  Co.  of  London, 
Glens  Falls  Insurance  Co.,  Home  Insurance  Co., 
United  States  Fire  Insurance  Co.,  and  Underwat- 
ers Service  Association,  be  restrained  and  enjoined 
from  paying  to  the  defendant  Borin,  or  to  any 
assignee  or  transferee  of  said  defendant,  Borin, 
such  sums  as  they  may  be  obligated  to  pay  under 
the  terms  of  the  said  insurance  policies  covering  the 
premises,  chattels,  equipment  and  profits  of  the  said 
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partnership;  that  said  corporate  defendants  be  or- 
dered and  directed  to  pay  to  the  plaintiff  such  siuns 
of  money  as  this  Court  may  find  are  justly  due  to 
her  as  and  for  her  interest  in  said  partnership. 

(f )  That  the  plaintiff  may  have  such  other  and 
further  relief  as  equity  may  require  and  to  the 
Coui-t  shall  seem  just  and  proper. 

/s/  Claire  B.  Borin. 

Lederer,  Livingston,  Kahn  &  Adsit,  160  North 
La  Salle  Street,  Chicago,  Illinois,  Central  3985, 
Attorneys  for  Plaintiff. 

State  of  Illinois, 
County  of  Cook — ss. 

Claire  Borin,  being  first  duly  sworn,  upon  her 
oath,  deposes  and  says  that  she  has  read  the  fore- 
going complaint  by  her  subscribed;  that  she  knows 
the  contents  thereof,  except  as  to  those  matters 
stated  to  be  on  information  and  belief;  that  said 
complaint  is  true  in  substance  and  in  fact  except  as 
to  those  matters  stated  to  be  on  information  and 
belief  and  as  to  said  matters,  she  believes  them  to 
be  true.  Further  affiant  says  not. 

/s/  Claire  B.  Borin. 
Subscribed  and  sworn  to  before  me  this  8th  day 
of  February,  1946. 

/s/  (Illegible), 
Notary  Public.  My  Commission  Expires  Nov.  12, 
1946. 
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GOVERNMENT'S  EXHIBIT  '^U" 

In  the  Appellate  Court  of  Illinois 
First  District 

April  Term.  A.  D.  1946 

No.  43689 
CLAIRE  B.  BORIN,  Appellee, 

vs. 
NATHHAN  BORIN,  Appellant. 

Appeal  from  Superior  Court,  Cook  County. 

Honorable  Frank  M.  Padden,  Judge  Presiding. 

ABSTRACT  OF  RECORD 

Simon  Herr, 
Harold  Tucker, 

Attorneys  for  Appellant. 

[Pen  Notation:  Need  not  be  certified.   George   T. 
Altman.] 

In  the  Appellate  Court  of  Illinois 
First  District 

April  Tei-m,  A.  D.  1946 

CLAIRE  B.  BORIN,  Plaintiff, 

vs. 

NATHAN  BORIN,  Defendant. 

Appeal  from  Superior  Court,  Cook  Coimty. 
Honorable  Frank  M.  Padden,  Judge  Presiding. 
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ABSTRACT  OF  RECORD 

Placita. 

Complaint  for  divorce  filed  March  22,  1945.  Com- 
plaint alleges  that  both  parties  were  residents  of  the 
City  of  Chicago,  County  of  Cook  and  State  of  Illi- 
nois for  one  year  last  past  immediately  prior  to  the 
filing  of  complaint ;  that  they  were  married  on  No- 
vember 11,  1933,  at  Agiia  Caliente,  Mexico,  and 
lived  together  until  February  14,  1945 ;  that  during 
all  of  said  time  the  plaintiff  conducted  herself  to- 
wards her  husband  as  a  good,  true,  chaste  and  affec- 
tionate v.dfe;  that  there  was  one  child  born  of  said 
marriage,  namely  Bonnie  Joy  Borin,  then  three 
and  one-half  years  old ;  that  said  child  is  in  the  care 
and  custody  of  plaintiff,  that  she  is  a  fit  and  proper 
person  and  entitled  to  retain  her  care,  custody  and 
control. 

That  shortly  after  the  marriage  the  defendant 
was  guilty  of  extreme  and  repeated  cnielty ;  that  on 
three  prior  occasions  the  plaintiff  found  it  neces- 
sary to  file  actions  for  divorce ;  that  on  these  occa- 
sions reconciliations  took  place.  Three  acts  of 
cruelty  are  alleged  as  occurring  on  June  29,  1944, 
July  2,  1944  and  in  the  month  of  January,  1945; 
that  defendant  is  a  man  of  violent  and  ungovern- 
able temper,  caused  plaintiff  great  mental  pain, 
anguish  and  suffering;  has  used  vile,  ugly  and  of- 
fensive language,  and  threatened  her  life.  Wiit  of 
injunction  asked  to  restrain  defendant  from  com- 
mitting any  such  acts.  Plaintiff  did  on  Februaiy 
14,  1945,  at  the  request  of  defendant^  m  order  to 
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saf  egiiard  the  health  of  the  minor  child,  go  to  Flor- 
ida for  a  period  of  approximately  four  weeks;  while 
there  she  was  accused  by  defendant  of  wrongful 
associations  and  improper  conduct  and  threatened 
her  life;  returned  to  Chicago  mth  the  child  on 
March  20,  1945,  to  find  that  defendant  had  removed 
himself  and  his  effects  from  their  apartment  on  or 
about  March  18,  1945. 

Defendant  is  a  man  of  great  wealth  and  large  in- 
come and  well  able  suitably  and  properly  to  main- 
tain plaintiff  and  her  minor  child  in  the  station  in 
life  in  which  they  have  lived;  that  defendant  for 
some  time  past,  especially  the  past  several  years  has 
been  associated  ^ith  and  been  in  the  company  of 
female  persons  from  the  theatrical  and  night  club 
professions,  has  lavished  large  siuns  of  money  on 
clothes  and  entertainment  for  such  persons;  said 
persons  frequenting  his  living  quarters  in  New 
York  on  his  visits  there  and  the  home  of  plaintiff 
and  defendant  in  Chicago  during  plaintiff's  absence. 

For  many  years  prior  to  May  1,  1943,  defendant 
has  been  engaged  in  a  business  known  as  Bonn  Art 
Products  Corporation,  manufacturing  various  art 
products,  with  offices  in  Chicago,  Illinois,  and  vari- 
ous other  cities;  prior  to  May  1,  1943,  plaintiff 
acquired  a  stock  owTiership  in  the  business,  namely 
80  shares  or  ten  per  cent  of  the  outstanding  stock. 
A  trust  created,  Mark  AVinston,  sole  trustee,  for  the 
benefit  of  Bonnie  Joy  Borin  and  two  other  children 
of  defendant  by  a  prior  marriage  having  120  shares. 
May    1,    1943,    stockholders    dissolved    Borin    Act 
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Products  Corporation  and  entered  into  a  partner- 
ship agreement;  plaintiff's  interest  in  said  business 
ten  per  cent  and  that  of  trust  fifteen  per  cent.  Fear- 
ful that  defendant  mil  withdraw,  dissipate  and  mis- 
appropriate all  or  part  of  the  assets  of  the  business, 
among  which  is  cash  on  hand  and  on  deposit  in  var- 
ious banks,  securities,  inventories,  fixtures,  accounts 
receivable  and  various  other  items  of  large  and  sub- 
stantial value,  plaintiff  seeks  an  injimction  to  issue 
without  notice,  and  that  she  be  excused  from  post- 
ing a  bond  to  restrain  said  action. 

*     •X'     *     *     * 


GOVERNMENT'S  EXHIBIT  "W 
CLAIM 


***** 


Name  of  taxpayer  or  purchaser  of  stamps :  Claire 
Morse  (formerly  Claire  Borin). 


***** 


The  income  on  which  claimant  paid  income  taxes 
in  the  amount  of  $14,925.62  for  the  taxable  year 
1944  consisted  of  $32,239.42  attributed  to  claimant 
as  a  limited  partner  in  the  Borin  Art  Products 
Co.,  1325  S.  Cicero  Avenue,  Cicero,  Illinois.  Claim- 
ant was  not,  during  the  taxable  year  1944  or  at  any 
other  time,  a  bona  fide  limited  partner  in  said  firm 
but  w^as  merely  so  designated  for  tax  purposes  by 
her  then  husband,  Nathan  Borin,  and  never  in  fact 
received  the  income  attributed  to  and  reported  by 
her  at  the  said  Borin 's  direction. 


»  *  *  *  * 
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[Endorsed] :  No.  15963.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Claire  B.  Morse, 
Appellant,  vs.  United  States  of  America,  Appellee. 
Transcript  of  Record.  Appeal  from  the  United 
States  District  Court  for  the  Soutliern  District  of 
California,  Central  Division. 

Filed:     Apiil  7,  1958. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 


In  The  United  States  Court  of  Appeals 
For  The  Ninth  Circuit 

.   No.  15963 

CLAIRE  B.  MORSE,  Appellant, 

V. 

UNITED  STATES  OF  A^IERICA, 

Appellee. 

STATEMENT  OF  POINTS  ON  WHICH 
APPELLANT    INTENDS    TO   RELY 

Appellant  intends  to  rely  upon  the  following 
points : 

1.  Except  insofar  as  consistent  with  the  findings 
proposed  in  the  District  Court  by  appellant,  the 
findings  of  that  court  are  not  supported  by  the 
evidence. 

2.  The  findings  proposed  in  the  District  Court 


174  Claire  B.  Morse  vs. 

by  appellant  are  relevant  and  fully  supported  by 
the  evidence,  and  should  have  been  adopted  by  that 
court.  In  failing  to  include  in  its  findings  any  of 
said  findings  proposed  by  appellant,  the  District 
Court  failed  to  carry  out  its  duty  under  Rule  52 
of  the  Federal  Rules  of  Civil  Procedure. 

3.  The  evidence  does  not  support  the  findings 
of  the  District  Court  that  prior  to  the  dissolution 
of  the  Borin  Art  Products  Coi'poration  appellant 
was  the  "owner"  of  80  shares  of  stock  of  said 
corporation. 

4.  The  government  admitted  that  the  80  shares 
of  stock  found  by  the  court  to  have  been  ''owned" 
by  appellant  were  transferred  from  the  name  of 
Nathan  Borin  to  that  of  app(^llant  without  her 
knowledge  ''prior  to  the  dissolution  of  the  corpora- 
tion as  a  part  of  the  scheme  for  dissolution  of  the 
corporation  and  creating  the  partnership,"  and 
said  admission  is  supported  by  documents  in  the 
government's  file. 

5.  The  evidence  does  not  support  the  finding  of 
the  District  Court  that  appellant  received  a  10% 
interest  in  an  entity  known  as  Borin  Art  Products 
Company. 

6.  The  evidence  does  not  support  the  implied 
finding  of  the  District  Court  that  the  said  entity 
was  in  fact  a  true  and  bona  fide  partnership. 

7.  The  e^ddence  on  the  contrary  supports  the 
conclusion  that  the  said  entity  was  not  a  true  and 
bona  fide  partnership. 
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8.  There  is  no  evidence  whatever  to  support  the 
finding  of  an  "agreed  vahie"  of  $12,000.00  shown 
in  Paragraph  VIII  of  the  District  Court's  findings. 

9.  The  evidence  on  the  contrary  supports  the 
conchision  that  if  any  such  interest  did  exist  its 
value  was  less  than  zero. 

10.  If  there  was  an  "agreed  value,"  such  value 
has  no  relevance  to  this  proceeding,  since  the  par- 
ties hereto  had  no  connection  with  the  purported 
agi^eement. 

11.  TJiere  is  no  finding  that  appellant  actually 
received  from  Borin  Art  Products  Corporation  any 
money  or  property  of  any  kind. 

12.  There  is  no  finding  that  appellant  received 
an}i:hing  from  Borin  Art  Products  Coi^oration, 
directly  or  indirectly,  of  an  actual  value  of  $12,- 
000.00  or  any  other  amount. 

13.  Appellant  was  not  estopped  to  deny  that  she 
ever  owned  any  stock  in  the  said  corporation  or 
that  she  ever  received  any  interest  in  the  said 
partnership. 

14.  Appellant  did  not  ratify  any  partnership 
agreement,  and  appellee  is  not  in  a  position  to  as- 
sert any  such  ratification. 

15.  Appellee  failed  to  plead  either  estoppel  or 
ratification. 

16.  Appellee  failed  to  prove  either  estoppel  or 
ratification. 
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17.  Assuming,  without  admitting,  that  appellant 
was  a  limited  partner  in  said  entity,  Borin  Art 
Products  Company,  she  would  not,  as  such  limited 
partner,  be  personally  liable  for  any  debts  of  the 
partnership  where,  as  here  found  by  the  District 
Court,  she  did  not  receive  any  money,  property,  or 
other  assets  from  the  partnership. 

18.  If  there  was  any  transferee  liability  of  ap- 
pellant in  respect  of  any  tax  liability  of  said  cor- 
poration, said  liability  was  exhausted  by  the  pay- 
ment which  was  made  by  others  of  the  assessment 
of  $12,000.00  against  appellant  in  respect  of  taxes 
of  the  said  corporation  for  the  years  1940  and 
1941. 

19.  Appellee  failed  to  plead  or  prove  that  there 
w^as  in  fact  any  impaid  balance  of  taxes  of  said 
Borin  Art  Products  Corporation  for  any  period. 

20.  The  District  Court  erred  in  overruling  ap- 
pellant's objections  to  the  introduction  of  evidence 
in  each  instance  shown  in  the  record  designated  by 
appellant  for  printing.  The  reference  here  is  to 
both  documentary  and  oral  evidence. 

21.  Appellee's  exhibit  U  is  not  properly  a  part 
of  the  record,  having  been  held  by  the  court  dur- 
ing trial  to  be  immaterial,  and  appellant  having 
been  led  by  such  holding  to  take  no  action  during 
trial  to  strike  the  exhibit  as  being  hearsay. 

22.  Appellant's  exhibits  for  identification,  Nos. 
12  and  13,  were  properly  adniissible,  and  should 
have  been  admitted. 
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23.  The  burden  of  proving  appellant  was  liable 
as  transferee  was  upon  appellee. 

24.  The  District  Court  erred  in  denying  the  mo- 
tion in  respect  of  certain  exhibits  filed  January  24, 
1958,  by  appellant. 

25.  Appellant  relies  further  upon  all  of  the 
points  made  in  her  objections  to  findings  of  fact, 
conclusions  of  law,  and  judgment  lodged  by  the 
government,  and  upon  the  points  made  in  her  mo- 
tion for  new  trial.  (Both  of  said  documents  have 
been  designated  for  printing.) 

26.  The  District  Coui-t  should  have  granted  ap- 
pellant's motion  for  new  trial. 

27.  The  District  Court's  conclusions  of  law  are 
not  supported  by  its  findings. 

28.  The  District  Court's  judgment  is  not  sup- 
ported by  its  findings  and  conclusions  of  law. 

/s/  GEORGE  T.  x\LTMAN, 
Attorney  for  Appellant. 

[Endorsed]:  Filed  April  12,  19.58.  Paul  P. 
O'Brien,  Clerk. 
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I. 

The  trial  court  erred  in  assuming  as  a  matter  of  law  that 
appellant  had  the  burden  of  proving  that  she  was  not  liable 
as  transferee  of  the  assets  of  Borin  Art  Products  Corpo- 
ration      11 

A.  In  any  transferee  case  the  burden  of  proof  of  trans- 
feree liability  is  entirely  upon  the  Government 11 

B.  In  any  event,  the  assessment  notice  here  operated  at 
most  as  a  presumption  and  since  substantial  evidence 
supporting  the  taxpayer  was  introduced,  the  burden 
shifted  to  the  Government 12 

C.  The  present  suit  by  the  Government  is  predicated  upon 
fraud,  in  fact  or  in  law,  and  the  derivative  trust  fund 
doctrine  is  inapplicable  here  under  the  evidence;  it  re- 
sults that  the  assessment  gives  appellee  no  support  and 
the  burden  of  proof  is  upon  appellee 18 

II. 

The  court's  finding  that  appellant  "prior  to  the  dissolution 
of  said  corporation"  was  the  "owner  of  eighty  (80)  shares 
of  stock  of  said  Borin  Art  Products  Corporation"  is  con- 
trary to  the  evidence 20 
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A.  The  stipulation  in  the  pretrial  conference  order  that 
prior  to  and  at  the  time  of  the  transfer  of  assets  by 
said  Borin  Art  Products  Corporation  the  entire  stock 
of  said  corporation  was  owned  by  an  entity  known  as 
Borin  Art  Products  Company,  shows  what  actually 
occurred  and  is  binding  upon  appellee  and  the  court....  20 

B.  It  necessarily  follows  from  the  pretrial  stipulation 
dealt  with  above  that  appellant  was  not  a  transferee 

of  Borin  Art  Products  Corporation 23 

C.  Qear  testimony  elicited  by  the  trial  court  shows  that 
appellant  never  owned  any  stock  in  the  Borin  Art 
Products    Corporation    23 

D.  There  is  no  admissible  evidence  in  the  record  showing 
that  appellant  ever  owned  any  stock  of  Borin  Art 
Products   Corporation   24 

E.  The  trial  court  erred  in  failing  to  grant  appellant's 
motion  for  new  trial  based  on  surprise,  and  on  an 
important  admission  by  appellee,  in  connection  with 
the  question  of  ownership  of  stock  in  Borin  Art 
Products   Corporation   28 

III. 

The  entity  known  as  "Borin  Art  Products  Company"  was  not 
in  fact  a  true  and  bona  fide  partnership,  as  assumed  neces- 
sarily in  the  lower  court's  findings,  but  was  on  the  con- 
trary, as  shown  by  the  evidence,  a  mere  sham  and  the 
alter  ego  of  Nathan  Borin 31 

A.  Appellee  itself  treated  the  said  entity  as  a  sham  and 
the  alter  ego  of  Nathan  Borin  as  long  as  Nathan  Borin 
was  still  solvent 31 

B.  Appellee's  own  evidence  shows  that  the  said  entity 
was  a  mere  sham  and  the  alter  ego  of  Nathan  Borin....  32 
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C.  The  exemplified  copy  of  a  decree  of  divorce  which 
appellant  offered  for  the  purpose  of  showing  that  the 
Superior  Court  of  lUinois  had  in  effect  found  the  part- 
nership nothing  but  a  sham  should  have  been  admitted  36 

D.  Even  the  document  entitled  "Agreement"  introduced  by 
appellant  as  Exhibit  1  for  the  purpose  only  of  showing 
that  appellant's  signature  thereon  was  a  forgery  shows 
on  its  face  that  the  partnership  was  not  intended  to 
be  anything  but  a  sham  and  that  the  interest  pur- 
portedly received  by  appellant  in  the  said  partnership 
was  not  in  fact  a  true  or  bona  fide  interest 37 

E.  Finally,  the  trial  court  itself  regarded  the  partnership 

as   a   sham „ 41 

IV. 

The  trial  court's  findings  (a)  that  appellant  received  a  10 
per  cent  interest  in  the  alleged  partnership,  Borin  Art 
Products  Company,  (b)  that  said  interest  was  worth 
$12,000.00,  and  (c)  that  it  was  received  "for"  an  interest 
of  eighty  (80)  shares  in  said  corporation,  are  contrary  to 
the  evidence  and  also  inadequate 42 

A.  Appellant  never  received  any  such  interest  at  all 42 

B.  There  is  no  finding  of  the  actual  value  of  the  said 
interest,  and  such  a  finding  is  necessary  to  support 
transferee   liability   43 

C.  Since  appellant  in  any  case  did  not  receive  such  an 
interest  from  the  corporation  she  is  not  liable  as  a 
transferee  44 


IV. 
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V. 

The  court's  finding  that  "subsequent  to  the  execution  of  the 
partnership  agreement,  she  [appellant]  recognized  and  rati- 
fied the  partnership  agreement,  and  became  obHgated  there- 
under, as  fully  as  though  she  had  personally  placed  her 
signature  thereon  at  the  time  of  its  execution"  is  contrary 
to  the  evidence;  the  court's  finding  of  liability  was  based 
entirely  on  estoppel 45 

A.  There  is  no  evidence  anywhere  in  the  record  of  a 
ratification  of  the  partnership  agreement  by  appellant....  45 

B.  There  is  not  a  single  item  of  evidence  here  to  support 
an  estoppel  48 

C.  Estoppel  requires  that  it  must  be  pleaded  by  the  per- 
son asserting  it  and  there  is  no  such  pleading  here 54 

VI. 

Appellee  failed  to  plead,  or  offer  any  proof,  that  the  taxes 
of  the  alleged  transferor  had  not  been  paid,  and  there  is 
no  finding  of   such  nonpayment 55 

A.  For  this  purpose  it  was  incumbent  upon  the  Govern- 
ment to  allege  and  prove  nonpayment  oi  the  tax  of 
the  alleged  transferor,  Borin  Art  Products  Corporation, 
and  no  such  allegation  or  proof  was  made 55 

VII. 
Appellant  was  at  most  a  limited  partner  and  a  limited  partner 
under  the  law  of  Illinois  is  not  liable  for  any  of  the  debts 
of  the  partnership 57 

VIII. 
If  appellant  did  receive  any  assets  as  a  transferee  her  result- 
ing liability  was  exhausted  by  the  payments  made  on  an 
assessment  against   her   for  the  corporate   taxes   of   years 
prior  to  those  here  involved 58 

Conclusion    _ 58 

Appendix:     Statutes   involved   App.  p.     1 
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No.  15963 
IN  THE 

United  States  Court  of  Appeals 

FOR  THE  NINTH  CIRCUIT 


Claire  B.  Morse, 

vs. 
United  States  of  America, 


Appellant, 


Appellee. 


APPELLANT'S    OPENING   BRIEF. 


Jurisdiction. 

This  appeal  involves  the  asserted  liability  of  appellant 
for  income  and  excess  profits  taxes  of  a  corporation  for 
the  calendar  year  1942  and  the  period  January  1,  1943, 
to  April  30,  1943. 

Appellant  is  an  individual  residing  in  Los  Angeles, 
CaHfornia  [R.  4]. 

The  suit  was  instituted  by  appellee,  by  way  of  a  suit 
in  intervention.  The  jurisdiction  of  the  District  Court  was 
asserted  by  appellee  under  Title  28,  United  States  Code, 
Sections  1340  and  1345,  and  Title  26,  United  States  Code, 
Section  7401  [R.  4]. 

Judgment  was  entered  in  favor  of  appellee  on  February 
17,  1958  [R.  58].  A  motion  for  new  trial  was  filed  on 
February  21,    1958    [R.   65].     The   motion   was   heard 


—2— 

March  3,  1958  [R.  59],  and  denied  on  the  same  date* 
Notice  of  appeal  was  filed  March  7,  1958  [R.  71].  The 
jurisdiction  of  this  Court  is  based  on  28  U.  S.  C,  Section 
1291. 

Questions  Presented. 

The  question  here  is  whether  appellant  is  liable  as  a 
transferee  for  income  and  excess  profits  taxes  of  Borin 
Art  Products  Corporation,  and,  if  so,  the  amount  of  such 
liabiHty. 

Statutes  Involved. 

The  statutes  involved  in  this  proceeding  are  set  forth 
in  the  Appendix,  injra. 

Statement. 

Because  of  the  many  separate  issues  raised  by  this  ap- 
peal the  facts  pertinent  to  each  issue  are  stated  in  connec- 
tion with  the  argument  on  that  issue.  The  facts  are  there 
also  keyed  to  the  record.  Because  of  this  only  a  general 
and  introductory  statement  is  included  here. 

This  is  a  proceeding  for  collection  of  income  and  excess 
profits  taxes  from  appellant  as  alleged  transferee  of  an 
Illinois  corporation,  located  in  Illinois,  and  known  as  Borin 
Art  Products  Corporation  [R.  4,  11].  That  corporation 
was  incorporated  in  September,  1932  [R.  89].  In  Novem- 
ber, 1933,  appellant  married  Nathan  Borin  of  that  cor- 
poration [R.  83].  As  of  May  1,  1943,  the  corporation  was 
dissolved  and  replaced  by  an  alleged  partnership  under  the 
name  of  Borin  Art  Products  Company  [R.  49].     Appel- 


*See  page  4  of  unprinted  transcript  of  proceedings  March  3, 
1958.  The  written  order  of  denial  was  filed  on  March  11,  1958 
[R.   70]. 
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lant,  however,  did  not  know  that  this  occurred  until  two 
years  later,  when  she  began  suit  against  Nathan  Borin  for 
divorce  and  in  that  connection  discovered  certain  docu- 
ments at  her  home  which  she  turned  over  to  her  attorneys 
in  the  divorce  action   [R.  86-87]. 

The  documents  apparently  indicated  to  the  attorneys 
that  on  the  books  of  the  business  she  was  shown  as  having 
some  interest  in  it  although  this  was  the  first  she  knew 
about  that   [R.  88]. 

As  the  evidence  and  the  Findings  show,  the  so-called 
partnership  agreement  under  which  the  alleged  partner- 
ship was  formed  was  not  signed  by  her,  nor  did  she 
authorize  anyone  to  sign  it  for  her  [R.  55,  82-83].  As 
indicated  above,  she  did  not  even  know  that  it  had  been 
formed.  Not  only  did  she  have  no  connection  with  the 
agreement;  what  purports  to  be  her  signature  on  it  is  an 
attempted  simulation  of  her  actual  signature  and  therefore 
a  forgery  [R.  81-83]. 

The  attorneys  in  the  divorce  proceeding  told  appellant 
that  according  to  the  documents  she  had  some  interest  in 
the  alleged  partnership  [R.  88],  and  in  aid  of  the  action 
for  divorce  she  signed  pleadings,  as  she  had  previously 
signed  other  business  papers,  without  examining  them  [R. 
95],  in  faith  that  her  attorneys  were  doing  what  was 
necessary  in  connection  with  a  divorce  [R.  97-98,  109]. 

Although  the  purported  partnership  agreement  listed 
her  as  a  shareholder  of  the  predecessor  corporation  and 
as  a  limited  member  of  the  partnership,  she  at  no  time 
knew  that  she  was,  and  never  at  any  time  received  any- 
thing from  the  corporation  either  as  dividends  or  in  liqui- 
dation [R.  50,  Fndg.  IX,  R.  94],  nor  did  she  ever  receive 
anything  from  the  alleged  partnership  [R.  55,  Fndg.  XX, 


R.  94] ,  although  over  a  period  of  three  and  one-half  years 
Nathan  Borin  drew  out  of  it  more  than  $300,000.00  [R. 
151]. 

Her  divorce  proceedings  dragged  over  several  years  and 
she  was  finally  divorced  from  Nathan  Borin  in  1949  [R. 
84].  Later  she  married  a  Mr.  Buchman  so  that  her  name 
became  Claire  Buchman  [R.  83].  Her  present  name  is, 
of  course,  shown  in  this  proceeding. 

In  1946,  during  the  pendency  of  the  divorce  proceeding 
the  plant  of  the  alleged  partnership,  Borin  Art  Products 
Company,  was  destroyed  by  a  fire  [R.  160-161].  Although 
there  was  insurance  paid  in  the  total  amount  of  $900,- 
000.00  [R.  105],  and  also,  as  indicated  above,  Nathan 
Borin  drew  out  of  the  partnership  over  a  three  and  one- 
half  year  period  over  $300,000.00,  appellant,  as  the  Find- 
ings show,  never  received  anything. 

After  the  dissolution  of  Borin  Art  Products  Corpora- 
tion additional  income  and  excess  profits  taxes  were  deter- 
mined against  it  for  the  years  1940  and  1941,  and  also 
1942  and  the  portion  of  1943  prior  to  its  dissolution.  The 
taxes  for  1940  and  1941  were  paid  in  full  [R.  13].  As 
to  the  taxes  for  1942  and  1943  the  government  first  pro- 
ceeded on  the  basis  that  the  alleged  partnership  was  a 
mere  fiction  and  the  alter  ego  of  Nathan  Borin.  As  late 
as  March  30,  1950,  it  formally  advised  appellant  that  this 
was  its  holding  and  that  income  of  the  so-called  partner- 
ship was  the  income  of  Nathan  Borin  [R.  13].  But  the 
government  found  itself  unable  to  collect  the  taxes  still 
due  from  the  alleged  partnership  as  the  alter  ego  of 
Nathan  Borin  and  so  reversed  itself  and  took  the  position 
that  the  partnership  was  valid  and  that  the  purported 
limited  partners  were  liable  for  the  taxes  [R.  105]. 
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In  respect  to  a  portion  of  the  corporation's  taxes  for 
1942  and  1943,  appellant  signed  a  waiver  form  under  the 
provisions  of  the  Internal  Revenue  Code  for  waiver  of  the 
right  of  appeal  to  the  Tax  Court.  There  is  strong  evidence, 
however,  that  appellant  signed  that  document,  together 
with  two  extensions  of  time  in  respect  to  individual  taxes, 
under  the  representation  and  in  the  belief  that  all  three 
documents  were  merely  extensions  of  time  like  those  which 
she  had  been  filing  constantly  on  the  recommendation  of 
her  attorney  or  accountant   [R.  152]. 

An  assessment  was  made  against  appellant  on  the  basis 
of  that  waiver,  and  this  proceeding  is  an  action  by  the 
United  States  for  collection  of  that  assessment.  A  pro- 
ceeding previously  filed  by  appellant  for  injunction  is,  the 
parties  have  agreed,  now  moot  and  this  proceeding  consists 
only  of  the  said  suit  by  the  United  States  for  collection 
[R.  48]. 

In  the  course  of  this  action  there  was  a  pretrial  confer- 
ence, a  pretrial  conference  order  [R.  10-19],  and  a  trial. 
After  the  trial  appellant  submitted  proposed  Findings  so 
as  to  cover  all  pertinent  parts  of  the  evidence  [R.  24-32]. 
The  trial  court,  however,  disregarded  those  proposed  Find- 
ings entirely  and  signed  the  Findings  submitted  by  appel- 
lee [R.  47-58].  A  request  was  made  by  appellant  for  a 
new  trial  on  the  basis  of  surprise  in  connection  with  cer- 
tain of  those  Findings  and  certain  exhibits  [R.  59-65,  69- 
70],  but  the  request  was  denied   [R.  70]. 

It  was  conceded  by  appellee,  and  the  trial  court  found, 
that  appellant  never  in  fact  received  anything  from  either 
the  corporation  or  the  partnership  [R.  50,  55,  105].  The 
trial  court  also  found  that  she  did  not  sign  the  partnership 
agreement  and  that  no  one  was  authorized  by  her  to  sign 
it  for  her   [R.  53].     Nevertheless,  it  held  that  she  was 


obligated  under  the  agreement  on  the  basis  of  estoppel, 
primarily  because  of  her  conduct,  in  the  course  of  her  di- 
vorce proceedings,  of  signing  a  complaint  for  dissolution 
of  the  alleged  partnership  [R.  56,  129-130].  The  court 
conceded  that  she  knew  nothing  about  the  action  herself 
and  that  the  proceeding  was  one  concocted  by  her  attor- 
neys [R.  130].  The  trial  court  also  found  and  appellee 
conceded  that  she  never  got  anything  [R.  55,  105,  132]. 
In  fact,  it  was  indicated  that  the  proceeding  was  not  in 
fact  ever  prosecuted  [R.  101].  Nevertheless,  the  trial 
court  held  that  she  was  estopped,  because  of  that  proceed- 
ing, from  denying  the  partnership   [R.   135-136]. 

It  is  in  this  posture  that  this  cause  is  now  before  this 
court.  As  noted  at  the  outset  of  this  statement  the  facts 
pertaining  to  any  issue  are  stated  in  greater  detail  in  con- 
nection with  the  argument  on  that  issue. 

Specifications  of  Error. 

The  court  below  erred  as  follows: 

1.  In  finding  that  appellant  prior  to  the  dissolution  of 
Borin  Art  Products  Corporation  was  the  owner  of  80 
shares  of  stock  of  said  corporation. 

2.  In  assuming  for  the  purpose  of  its  Findings  that 
the  purported  partnership  known  as  Borin  Art  Products 
Company  was  a  true  and  bona  fide  partnership. 

3.  In  finding  that  appellant  received  a  10  per  cent  in- 
terest in  the  said  partnership. 

4.  In  finding  that  appellant  received  such  an  interest 
for  stock  of  said  corporation. 

5.  In  finding  that  the  said  interest  was  worth  $12,- 
000.00,  or  any  part  thereof. 
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6.  In  finding  that 

"subsequent  to  the  execution  of  the  partnership  agree- 
ment, she  [appellant]  recognized  and  ratified  the  part- 
nership agreement,  and  became  obligated  thereunder, 
as  fully  as  though  she  had  personally  placed  her  sig- 
nature thereon  at  the  time  of  its  execution." 

7.  In  concluding  that  appellant  was  estopped  to  deny 
the  said  partnership. 

8.  In  finding  that  appellant  was  liable  at  all  in  the 
absence  of  pleading  or  proof  of  nonpayment  of  the  taxes 
of  said  Borin  Art  Products  Corporation. 

9.  In  concluding  that  appellant  was  liable  as  transferee 
for  the  taxes  of  Borin  Art  Products  Corporation. 

10.  In  assuming  that  the  burden  of  proof  was  upon 
appellant. 

Summary  of  Argument. 

The  burden  of  proof  that  appellant  had  received  assets 
of  Borin  Art  Products  Corporation  as  transferee  was 
upon  appellee.  In  any  case,  in  view  of  the  clear  and 
cogent  evidence  introduced  by  appellant  showing  that  she 
was  never  a  stockholder  of  Borin  Art  Products  Corpora- 
tion, nor  a  member  of  the  purported  successor  partnership, 
Borin  Art  Products  Company,  and  that  she  never  re- 
ceived any  money  or  property  of  any  kind  from  either  the 
said  corporation  or  the  said  partnership,  the  burden  of 
proof  that  she  had  received  assets  from  the  said  corpora- 
tion as  a  transferee  was  upon  appellee. 

The  parties  stipulated,  and  the  trial  court  found,  that 
all  of  the  assets  of  the  said  corporation  were  transferred, 
subject  to  its  liabilities,  to  the  purported  partnership, 
Borin  Art  Products  Company.  What  the  trial  court  found 


she  had  received  was  an  interest  as  Hmited  partner  in 
the  said  partnership. 

The  parties  stipulated,  however,  in  the  pretrial  confer- 
ence order  that  prior  to  and  at  the  time  of  transfer  of 
assets  by  said  corporation  to  said  partnership,  the  said 
partnership  was  the  sole  stockholder  of  the  said  corpora- 
tion. It  necessarily  follows  that  appellant  was  not  a  share- 
holder of  the  said  corporation,  that  she  did  not  as  a  share- 
holder receive  any  of  its  assets,  and  that  if  she  did  receive 
an  interest  in  the  said  partnership  she  did  not  receive  it 
from  the  corporation.  Indeed,  the  trial  court  failed  to  find 
that  she  had  received  even  the  said  interest  from  the  cor- 
poration. 

Appellee  admitted  that  the  stock  which  it  contended  was 
acquired  by  appellant  was  acquired  by  her  without  her 
knowledge  as  a  part  of  the  scheme  for  dissolution  of  the 
corporation  and  creating  the  partnership.  That  admission 
is  binding  upon  appellee  and  negatives  any  real  ownership 
of  stock  by  appellant. 

Even  as  to  a  nominal  ownership  of  stock  there  is  no 
reference  whatever  in  the  record  except  in  (a)  an  alleged 
partnership  agreement  which  the  evidence  shows  clearly 
was  forged — said  document  having  been  introduced  by 
appellant  but  only  for  the  purpose  of  showing  the  forgery 
— and  (b)  an  abstract  not  prepared  by  appellant,  or  any- 
one on  her  behalf,  of  a  pleading  in  a  divorce  action  which 
the  trial  court  held  again  and  again  was  immaterial.  Be- 
cause of  such  repeated  holding  by  the  trial  court  that  the 
said  abstract  was  immaterial,  appellant  failed  to  move  dur- 
ing the  trial  to  strike  it,  so  that  on  the  Court's  finding  of 
such  stock  ownership  by  appellant,  appellant  was  caught 
by  surprise  and  her  motion  for  new  trial  on  that  basis 
should  have  been  granted. 
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As  to  the  trial  court's  holding  that  appellant  had  re- 
ceived an  interest  in  the  alleged  partnership,  it  further 
erred  for  the  reason  that  the  alleged  partnership  was  not 
a  true  and  bona  fide  partnership  but  a  mere  sham  and  the 
alter  ego  of  Nathan  Borin.  Appellee  itself  treated  it  as  a 
sham  as  long  as  Nathan  Borin  was  still  solvent  and  could 
pay  the  higher  taxes  computed  on  that  basis.  As  soon  as 
the  partnership  "fell  on  its  face"  and  Nathan  Borin  no 
longer  had  funds,  appellee  shifted  its  position  and  at- 
tempted to  hold  the  purported  limited  members  of  the  part- 
nership, including  appellant. 

Appellee's  own  evidence  shows  that  the  partnership  was 
a  mere  sham  and  the  alter  ego  of  Nathan  Borin.  Addi- 
tional evidence  in  support  of  that  conclusion  contained  in 
an  exemplified  copy  of  appellant's  decree  of  divorce  was 
offered  by  appellant  and  should  have  been  admitted.  Even 
the  purported  partnership  agreement  shows  on  its  face 
that  the  partnership  was  a  sham  and  the  mere  alter  ego 
of  Nathan  Borin.  Finally,  the  trial  court  itself  stated 
several  times  in  the  course  of  the  trial  that  it  regarded  the 
partnership  as  a  sham. 

It  is  clear  from  the  evidence  that  appellant  never  actually 
received  any  interest  in  the  alleged  partnership.  Also 
there  is  no  evidence  to  show  what  the  interest,  if  any,  was 
worth,  except  for  evidence  indicating  that  it  was  worthless. 
Furthermore,  since  it  is  clear  that  if  appellant  ever  did 
receive  such  an  interest  she  did  not  receive  it  from  the 
corporation,  she  is  not  because  of  it  liable  as  a  transferee. 

The  trial  court  found  as  facts  that  appellant  never  re- 
ceived any  money  or  property  from  the  corporation,  nor 
from  the  alleged  partnership.  Indeed,  it  did  not  find  that 
she  had  in  fact  received  even  an  interest  in  the  alleged 
partnership  but  held  her  liable  on  the  ground  that  after 
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the alleged  partnership  had  been  formed  she  acted  as  if 

she  was  a  member.     The  trial  court  based  its  conclusion 
explicitly  and  entirely  on  the  ground  of  estoppel. 

However,  the  record  is  completely  devoid  of  any  evi- 
dence supporting  an  estoppel.  There  were  no  acts  of  ap- 
pellant upon  which  appellee  relied  to  its  injury,  and,  as 
the  Court  itself  found,  she  never  received  any  benefits 
from  either  the  corporation  or  the  partnership.  On  the 
contrary,  the  Court  repeatedly  held  that  the  equities  were 
in  her  faA^or,  and  long  after  any  of  the  acts  of  appellant 
reHed  on  by  appellee,  appellee  made  a  formal  determina- 
tion that  the  partnership  was  a  sham  and  that  Nathan 
Borin  was  its  real  owner.  In  addition,  estoppel  must  be 
pleaded  and  there  is  no  such  pleading  by  appellee. 

Appellee  also  failed  to  plead  or  prove  that  the  taxes  of 
Borin  Art  Products  Corporation  had  not  in  fact  been  paid. 
There  is  not  even  a  Finding  to  that  effect  and  this  is  neces- 
sary to  support  transferee  liability. 

Furthermore,  even  if  appellant  was  a  limited  partner, 
a  limited  partner  under  the  law  of  the  State  of  Illinois, 
which  is  applicable  here,  is  not  liable  for  any  of  the  debts 
of  the  partnership.  Moreover,  if  appellant  did  receive  any 
assets  as  a  transferee,  her  resulting  liability  was  exhausted 
by  the  payments  made,  after  the  transfer  of  assets  by  the 
corporation,  for  her  account,  in  respect  of  the  corporate 
taxes  of  years  prior  to  those  here  involved. 


—11— 

ARGUMENT. 

I. 

The  Trial  Court  Erred  in  Assuming  as  a  Matter  of 
Law  That  Appellant  Had  the  Burden  of  Proving 
That  She  Was  Not  Liable  as  Transferee  of  the 
Assets  of  Borin  Art  Products  Corporation. 

The  assumption  referred  to  is  shown  at  R.  56,  Conclu- 
sions of  Law,  paragraph  II.    The  Court  there  stated: 

"The  defendant  has  not  sustained  her  burden  of 
proving  that  she  is  not  liable,  at  law  or  in  equity,  as 
transferee  of  the  assets  of  Borin  Art  Products  Cor- 
poration, for  deficiencies  in  taxes  assessed  against 
said  Corporation." 

In  thus  assuming  that  the  burden  of  proof  was  on  appel- 
lant the  trial  court  erred. 

A.      In  Any  Transferee  Case  the  Burden  of  Proof  of  Trans- 
feree  LiabiHty   Is   Entirely   Upon   the   Government. 

In  a  transferee  proceeding  before  the  Tax  Court  the 
burden  of  proof  is  expressly  upon  the  government  to  show 
liabiHty  as  transferee.  (I.  R.  C.  1954,  Section  6902(a); 
I.  R.  C.  1939,  Section  1119(a).)  But  this  is  only  a  state- 
ment of  what  the  rule  has  always  been  in  all  courts  in 
connection  with  burden  of  proof  in  transferee  cases. 

Prior  to  the  enactment  of  provisions  giving  the  Tax 
Court  jurisdiction  in  transferee  cases  the  government's 
procedure  in  such  cases  was  by  a  bill  in  equity.  (Phillips 
V.  Commissioner,  283  U.  S.  589,  592,  51  S.  Ct.  608,  610.) 
In  such  a  proceeding  the  burden  of  proof  was,  of  course, 
upon  the  government.  (United  States  v.  Lam  (D.  C, 
W.  D.,  Ky.,  1927),  26  F.  2d  830;  9  Mertens,  Sec.  53.45.) 
The  purpose  of  the  express  provision  respecting  burden  of 
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proof  before  the  Tax  Court  was  merely  to  leave  the  burden 
of  proof  where  it  theretofore  was  in  transferee  cases. 
(9  Mertens,  Sec.  53.45.) 

It  was  in  the  same  manner  that  this  Court  and  other 
courts  reached  a  conclusion  in  fraud  cases  that  even  on  a 
suit  for  refund  by  the  taxpayer  the  burden  of  proof  in 
respect  of  fraud  was  upon  the  government.  (Ohlinger  v. 
United  States  (C.  A.  9),  219  F.  2d  310,  citing  and  quot- 
ing from  Vitelli  &  Son,  250  U.  S.  355.)  As  it  was  also 
shown  in  the  Vitelli  case,  as  summarized  in  Ohlinger,  if 
the  burden  with  respect  to  fraud  were  placed  on  the  tax- 
payer it  would  involve  proof  of  a  negative,  and  the  same 
situation  obtains  with  respect  to  transferee  liability. 

It  follows  that  the  District  Court  erred  as  a  matter  of 
law  in  assuming  that  the  burden  was  upon  appellant  to 
prove  that  she  was  not  liable  as  a  transferee  of  the  assets 
of  Borin  Art  Products  Corporation. 

B.  In  Any  Event,  the  Assessment  Notice  Here  Operated  at 
Most  as  a  Presumption  and  Since  Substantial  Evidence 
Supporting  the  Taxpayer  Was  Introduced,  the  Burden 
Shifted  to  the  Government. 

1. 

It  is  significant  in  this  connection  that  the  trial  court 
failed  in  its  obligation  under  F.  R.  C.  P.,  Rule  52,  "to 
find  the  facts  specially,"  by  failing  to  include  in  its  findings 
all  the  pertinent  and  uncontradicted  facts  shown  by  the 
evidence,  as  detailed  in  the  proposed  findings  [R.  24-32], 
filed  by  appellant. 

A  brief  rundown  of  those  proposed  Findings,  and  the 
citations  keying  them  to  the  record,  shows  that  all  of  them 
are  pertinent,  and  that  most  of  them  are  wholly  uncontra- 
dicted.   We  shall  not  burden  the  Court  by  repeating  them 
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here.    They  are  all  shown  in  the  various  factual  elements 
given  in  this  brief  and  likewise  keyed  to  the  record. 

The  trial  court,  however,  completely  disregarded  these 
proposed  Findings  of  appellant  and  signed  the  Findings  as 
prepared  by  appellee. 

We  submit  that  in  so  doing  the  trial  court  failed  in  its 
obligation  to  find  all  the  facts. 

This  proceeding  is  in  effect  one  in  equity.  (Phillips- 
Jones  Corporation  v.  Parmley,  302  U.  S.  233,  235,  58  S. 
Ct.  197,  198;  Winger  v.  Chicago  Bank,  394  111.  94,  110.) 
It  follows  that  "there  must  be  findings,  in  such  detail  and 
exactness  as  the  nature  of  the  case  permits,  of  subsidiary 
facts  on  which  the  ultimate  conclusion  ...  can  rationally 
be  predicated."  (Kelley  v.  Everglades  Drainage  District, 
319  U.  S.  415,  420,  63  S.  Ct.  1141,  1144.)  It  is  the  duty 
of  the  District  Court  "appropriately  and  specifically  to 
determine  all  the  issues  which  the  case  presents.  This  is 
an  essential  aid  to  the  appellate  court  in  reviewing  an 
equity  case.  .  .  ."  (Interstate  Circuit  v.  United  States, 
304  U.  S.  55,  56,  58  S.  Ct.  768,  769.) 

Especially  in  connection  with  burden  of  proof  it  is  im- 
portant for  the  Findings  to  show  all  of  the  pertinent  facts 
that  were  proved.  We  submit  again  that  the  trial  court 
failed  in  its  obligation  to  find  the  facts. 

2. 

The  proceeding  here  having  been  reduced  before  trial  to 
the  proceeding  in  intervention  [R,  48,  par.  Ill],  appellee 
was  in  effect  the  plaintiff.  In  other  words,  appellee  was 
in  the  position  of  suing  for  taxes  allegedly  due  it.  In  such 
a  suit  the  assessment  has  only  a  prima  facie  effect  (  United 
States  V.  Rindskopf,  105  U.  S.  418,  26  S.  Ct.  1131;  Wil- 
liamsport  Wire  Rope  Co.  v.  United  States,  277  U.  S.  551, 
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48  S.  Ct.  587;  Wickwire  v.  United  States,  275  U.  S.  101, 
48  S.  Ct.  43;  /.  B.  Whetstone  v.  United  States  (D.  C. 
N.  D,  111.),  56-1  U.  S.  T.  C.  par.  9424,  cert.  den.  352 
U.  S.  879,  77  S.  Ct.  101);  and  that  effect  disappears  as 
soon  as  any  substantial  evidence  is  introduced  by  the  tax- 
payer. {St.  Louis  Union  Trust  Company  v.  Becker  (C.  A. 
8),  76  F.  2d  851,  affirmed  296  U.  S.  48,  56  S.  Ct.  78.) 
Here  not  only  substantial  but  very  clear  evidence  was  in- 
troduced in  support  of  appellant. 

In  the  first  place,  it  was  stipulated  by  the  parties  in  the 
pretrial  order  that  all  of  the  assets  of  the  corporation  were 
transferred  to  an  entity  known  as  Borin  Art  Products 
Company  [R.  12,  par.  5].  It  was  also  stipulated  in  the 
pretrial  order  that  prior  to  and  at  the  time  of  said  transfer 
the  said  entity  was  the  sole  shareholder  of  the  corporation 
[R.  12,  par.  7],  It  follows  of  necessity  that  none  of  the 
assets  of  the  corporation  were  transferred  to  appellant. 
The  binding  effect  of  these  stipulations  we  shall  consider 
at  another  point,  infra.  For  the  purpose  of  this  part  of 
the  brief  these  stipulations  are  referred  to  only  as  being 
substantial  evidence. 

In  the  second  place,  evidence  to  the  same  effect  was 
elicited  by  the  Court  itself  in  the  course  of  interrogating 
appellant.    We  refer  to  the  following  at  R.  85 : 

"The  Court:  Did  you  ever  own  any  stock  in  the 
corporation  ? 

The  Witness:     No,  never  owned  anything. 

The  Court:  Did  you  ever  receive  any  dividends 
from  the  corporation? 

The  Witness:  No,  your  Honor,  never  received 
anything. 
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The  Court:  Then  the  corporation  was  liquidated, 
wasn't  it? 

The  Witness:  I  never  knew  anything  about  his 
[Nathan  Borin's]  business,  your  Honor.  He  never 
discussed  his  business  with  me. 

The  Court:  When  this  so-called  partnership  was 
formed,  were  you  given  a  copy  of  the  partnership 
agreement  ? 

The  Witness:  I  never  knew  it  was  formed.  I 
never  knew  anything  about  it,  nothing." 

In  the  third  place,  appellee,  by  its  counsel,  admitted  in 
open  court  [R.  136] : 

"However,  in  the  partnership  where  each  of  their 
proportionate  shares  in  the  corporation — the  shares  in 
the  corporation,  which  she  [appellant]  acquired,  by 
the  way,  she  may  not  have  had  knowledge  of  at  the 
time,  but  she  acquired  prior  to  the  dissolution  of  the 
corporation  as  part  of  the  scheme  for  dissolution  of 
the  corporation  and  creating  the  partnership." 

The  binding  effect  of  this  admission,  too,  we  shall  consider 
at  another  point,  infra.  For  the  purpose  here  we  are  treat- 
ing it  as  substantial  evidence.  What  it  says  is  that  there 
was  a  transfer  of  stock  into  appellant's  name,  of  which  she 
may  have  had  no  knowledge,  and  therefore  without  deliv- 
ery [R.  89],  which  transfer  was  made  "as  part  of  the 
scheme  for  dissolution  of  the  corporation  and  creating  the 
partnership."  That  such  a  device  is  a  mere  sham  and  es- 
tablishes no  prior  ownership  of  stock  has  been  shown  in 
Commissioner  v.  Tower,  327  U.  S.  280,  66  S.  Ct.  532, 
and  R.  E.  L.  Finley  v.  Commissioner  (C.  A.  10),  58-1 
U.  S.  T.  C.  par.  9517. 

As  a  fourth  item  of  such  evidence  there  is  the  completely 
uncontradicted   testimony  of   a   handwriting  expert,   not 
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only  that  appellant  did  not  sign  the  partnership  agree- 
ment, which  the  Court  below  found,  but  also  that  the  at- 
tempt was  made  on  the  document  to  simulate  her  signa- 
ture, so  that  in  fact  it  was  forged.  We  refer  to  the  testi- 
mony of  Mr.  Harris  [R.  81-83],  whom  appellee  stipulated 
[R.  81]  was  quaHfied  as  a  handwriting  expert. 

In  the  fifth  place,  the  assessment  itself  rests  on  very 
infirm  ground.  It  was  stipulated  here  that  no  notice  of 
deficiency  in  respect  of  the  taxes  involved  was  ever  sent 
to  appellant  [R.  12,  par.  8].  It  follows  that  without  a 
valid  and  effective  waiver  of  such  notice  and  of  the  right 
of  appeal  to  the  Tax  Court  the  assessment  involved  here 
was  invalid.  (I.  R.  C.  1939,  Sec.  272(a)(1),  (d),  made 
applicable  to  transferee  liability  by  I.  R.  C.  1939,  Sec. 
311(a);  Steiner  v.  Nelson  (C.  A.  7,  Oct.  16,  1958),  58-2 
U.  S.  T.  C  par.  9871.) 

To  begin  with,  such  a  waiver  is  ineffective  unless 
actually  filed  with  the  Commissioner,  as  the  statute  re- 
quires {Steiner  v.  Nelson,  supra),  and  there  is  no  evi- 
dence or  Finding  here  that  the  waiver  was  so  filed.  As 
a  second  factor,  there  was  clear  evidence  that  appellant 
misunderstood  the  waiver  document  as  a  mere  extension 
of  time.*  In  that  connection  the  trial  court  erred  in  its 
Finding  of  the  said  waiver  [R.  52,  Fndg.  XII],  over  ap- 
pellant's objections  [R.  36-38],  and  in  including  only  a 
part  of  the  waiver  document  and  omitting  the  top  and  bot- 
tom which  showed  that  it  was  merely  a  waiver  of  the  right 
to  petition  the  Tax  Court  under  I.  R.  C.   1939,  Section 


*The  waiver  form  referred  to  at  R.  91-92,  as  part  of  Appellant's 
Exhibit  8  for  Identification,  was  later  introduced  by  appellee,  over 
appellant's  objections,  as  its  Exhibit  Z  [R.  128-129].  The  letter  of 
March  13,  1951,  referred  to  at  R.  92  and  again  at  R.  118  and  127, 
is  shown  in  full  at  R.  152-153. 
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272(a),  as  described  in  Flora  v.  United  States,  355  U.  S. 
881,  78  S.  Ct.  1079.*  In  that  connection  the  trial  court 
also  erred  in  refusing  [R.  127]  to  admit  appellant's  Ex- 
hibit 13  for  identification  [R.  152-153]  bearing  out  tes- 
timony by  appellant  [R.  91-93]  that  she  thought  the 
waiver  was  simply  one  of  the  many  extensions  of  time 
which  she  was  requested  to  sign  [R.  96]  and  that  she 
was  misled  into  believing  that  this  document  was  such 
an  extension  of  time.  It  is  clear  from  the  evidence 
that  appellant  had  no  knowledge  of  the  meaning  of  these 
documents,  except  that  she  thought  they  were  all  waivers 
of  time  [R.  91-93,  96]. 

Thus  with  this  substantial  evidence  that  appellant  never 
owned  an  interest  in  the  corporation,  that  she  didn't  know 
that  the  corporation  was  dissolved  or  the  partnership 
formed,  that  the  dissolution  of  the  corporation  and  forma- 
tion of  the  partnership  was  just  a  scheme,  and  that  the 
parties  who  did  carry  through  that  scheme  forged  her  sig- 
nature on  the  purported  partnership  agreement,  and  the 
further  fact  that  the  assessment  itself  resulted  from  a 
mistake  by  appellant  in  signing  a  waiver  of  her  right  to 
petition  the  Tax  Court  in  the  belief  that  it  was  a  mere 
extension  of  time,  clearly  the  prima  facie  effect  of  the 
assessment  was  dissipated  and  the  burden  was  placed  on 
the  government  to  prove  that  appellant  had  received  assets 
as  transferee  of  Borin  Art  Products  Corporation. 


*The  entire  waiver  form  is  contained  in  the  record  on  appeal. 
Appellant  will  request  its  printing  if  appellee  or  the  court  desires  it. 
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C.  The  Present  Suit  by  the  Government  Is  Predicated  Upon 
Fraud,  in  Fact  or  in  Law,  and  the  Derivative  Trust  Fund 
Doctrine  Is  Inapplicable  Here  Under  the  Evidence;  It 
Results  That  the  Assessment  Gives  Appellee  No  Support 
and  the  Burden  of  Proof  Is  Upon  Appellee. 

The  question  whether  or  not  a  person  is  Hable  as  a 
transferee  of  a  taxpayer  is  governed  not  by  federal  lav^r 
but  by  the  appHcable  law  of  the  state  in  which  the  transfer 
is  alleged  to  have  taken  place.  (Commissioner  v.  Stern, 
355  U.  S.  810,  78  S.  Ct.  1047,  1051;  United  States  v. 
Bess,  355  U.  S.  861,  78  S.  Ct.  1054,  1056;  United  States 
V.  Trwax  (C.  A.  5),  223  F.  2d  229.) 

The  alleged  transferor  here  was  an  Illinois  corporation 
[R.  11],  located  in  Illinois  [R.  4],  and  at  the  time  of  the 
alleged  transfer  appellant  was  a  resident  of  Chicago, 
Illinois  [R.  142].  The  transfer  was  to  an  alleged  part- 
nership, Borin  Art  Products  Company  [R.  49],  also  lo- 
cated in  Illinois  [R.  172].  We  shall  show  under  Point  III 
below  that  the  said  alleged  partnership  was  a  sham  and  the 
alter  ego  of  Nathan  Borin.  For  the  purpose  here  we  shall 
assume  that  it  was  what  it  purported  to  be. 

Under  the  law  of  Illinois,  as  is  true  under  the  law  of 
most  states,  transferee  liability  arises  from  a  transfer  in 
fraud  of  creditors,  either  in  fact  or  in  law.  (Bouton  v. 
Smith,  113  111.  481;  Landers,  Frary  &  Clark  v.  Vischer 
Products  Co.  (D.  C,  111),  104  Fed.  Supp.  411,  affirmed 
(C.  A.  7),  201  F.  2d  319;  LaCrosse  Mfg.  Co.  v.  Spring, 
323  111.  App.  525,  56  N.  E.  2d  146.)  In  a  suit  involving 
taxes  on  the  basis  of  fraud  the  burden  of  proof  is  upon  the 
government.  This  applies  even  to  suits  by  taxpayers  for 
refunds,  for  the  reason  that  fraud  is  never  implied.  It 
must  always  be  proved  by  the  person  alleging  it,  whether 
plaintiff  or  defendant.  (Ohlinger  v.  United  States,  supra.) 
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It  is  true  that  because  a  voluntary  transfer  by  a  cor- 
poration of  all  of  its  assets  leaving  creditors  unpaid  is  a 
fraud  in  law  against  the  creditors,  such  assets  become  a 
trust  fund  for  the  benefit  of  creditors,  and  may  be  fol- 
lowed by  them.     (Winger  v.  Chicago  Bank,  supra.) 

The  trust  fund  doctrine,  however,  is  one  sounding  in 
equity,  and  an  action  based  upon  it  is  in  equity.  (  Winger 
V.  Chicago  Bank,  supra,  394  111.  at  111;  Phillips-Jones 
Corp.  V.  Parmley,  supra,  302  U.  S.  at  235,  58  S.  Ct.  at 
198.)  Here,  however,  there  is  no  equity  to  support  the 
trust  fund  doctrine.  There  is  a  Finding  here  [R.  50,  Fndg. 
IX]  that  appellant  never  received  any  of  the  money,  prop- 
erty, or  assets  of  the  corporation.*  There  is  also  a  Find- 
ing that  she  did  not  sign  the  document  referred  to  in  the 
Findings  as  the  partnership  agreement  nor  did  she  author- 
ize anyone  to  sign  it  for  her  [R.  53,  Fndg.  XVI].  It  is 
also  clear  from  the  evidence  that  her  signature  placed 
upon  the  document  was  a  forgery.  It  was  not  simply  that 
her  name  was  signed  there  by  someone  else  but  that  it  was 
signed  with  the  intention  of  having  it  appear  to  be  her 
signature   [R.  81-83]. 

The  trial  court  also  found  that  appellant  never  received 
anything  from  the  alleged  partnership  either  [R.  55,  Fndg. 
XX].**  It  found  that  "she  didn't  get  any  benefits"  [R. 
132],  that  on  the  contrary  the  equities  in  this  proceeding 
were  in  her  favor  [R.  131,  132].  Indeed,  the  trial  judge 
went  so  far  as  to  say  that  he  was  sorry  for  appellant  [R. 
119,  139],  that  she  was  "being  called  on  to  pay  a  tax  on 
something  she  didn't  get"   [R.   130],  "upon  property  she 


♦Direct  testimony  on  this  is  shown  at  R.  85  and  94. 
♦♦Direct  testimony  on  this  is  given  at  R.  94. 
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didn't  actually  receive"  [R.  131],  but  that  he  had  been  told 
by  this  Court  not  to  do  equity  [R.  132],  and  that  he  would 
like  to  see  this  Court  reverse  him  from  an  equitable  stand- 
point [R.  131]. 

In  that  state  of  the  record,  as  the  authorities  above 
show,  the  trust  fund  doctrine  has  no  application.  It  re- 
sults that  the  assessment  must  rest  upon  a  charge  of  ac- 
tual fraud,  so  that  the  burden  of  proof  was  wholly  upon 
appellee. 

It  is  clear  that  the  trial  court  erred  in  assuming,  as  it 
did,  that  the  burden  of  proof  here  was  upon  appellant. 

II. 
The  Court's  Finding  That  Appellant  "Prior  to  the 
Dissolution  of  Said  Corporation"  Was  the  "Owner 
of  Eighty  (80)  Shares  of  Stock  of  Said  Borin  Art 
Products  Corporation"  Is  Contrary  to  the  Evi- 
dence. 

The  reference  under  this  point  is  to  Finding  VII  [R. 
49]. 

A.  The  Stipulation  in  the  Pretrial  Conference  Order  That 
Prior  to  and  at  the  Time  of  the  Transfer  of  Assets  by 
Said  Borin  Art  Products  Corporation  the  Entire  Stock 
of  Said  Corporation  Was  Owned  by  an  Entity  Known 
as  Borin  Art  Products  Company,  Shows  What  Actually 
Occurred  and  Is  Binding  Upon  Appellee  and  the  Court. 

It  is  a  truism  in  tax  law  that  what  actually  was  done 
governs.  (United  States  v.  Phellis,  257  U.  S.  156,  172, 
42  S.  Ct.  63.  To  the  same  effect,  Koch  v.  United  States 
(C.  A.  9),  decided  9/12/58,  58-2  U.  S.  T.  C.  par.  9831.) 
In  the  Koch  case  there  was  involved  a  partnership  agree- 
ment and  the  question  was  whether  the  firm  was  in  the 
picture  making  field,  as  the  partnership  agreement  pro- 
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vided.   or   was   not  in  that   field,   as   its   actual   activities 
showed.     This  Court  there  stated: 

"The  jury,  irrespective  of  the  partnership  agree- 
ment, had  a  right  to  view  the  activities  of  Maurice 
P.  Koch  to  determine  whether  he  was  acting  indi- 
vidually or  as  a  representative  of  one  or  another  of 
the  corporations  or  for  the  partnership." 

In  another  case,  Vendig  v.  Commissioner  (C.  A.  2), 
229  F.  2d  93,  all  the  outstanding  stock  of  a  sales  corpora- 
tion was  owned  by  a  parent  corporation  and  an  individual, 
and  the  individual  transfered  her  sales  corporation  stock 
to  the  parent  corporation.  She  received  in  return  similar 
stock  issued  by  the  parent  corporation,  and  then  that  cor- 
poration, as  sole  stockholder  of  the  sales  corporation,  re- 
ceived upon  liquidation  thereof  all  of  its  assets  subject  to 
its  liabilities  for  income  taxes.  It  was  held  there  that  the 
individual  stockholder  did  not  receive  any  property  of  the 
sales  corporation  and  was  not  its  transferee.  The  indi- 
vidual did  receive  stock  of  the  transferee  corporation  but 
she  did  not  receive  it  from  the  transferor  corporation. 
Therefore,  it  was  held  that  she  was  not  liable  as  a  trans- 
feree. 

In  still  another  case,  Jacob,  et  al.  v.  Commissioner  (C. 
A.  9),  139  F.  2d  277,  stock  was  placed  by  its  owner  in 
the  names  of  certain  other  members  of  his  family  but  he 
retained  the  certificates  and  when  the  corporation  distrib- 
uted its  assets  they  were  actually  received  by  him.  This 
Court  there  called  it  an  "Indian  gift."  It  accordingly 
held  that  there  was  no  transferee  liability  on  the  part  of 
the  persons  in  whose  names  the  stock  appeared. 

The  question  here  therefore  is  what  actually  happened 
and  the  parties  have  stipulated  as  to  what  actually  hap- 
pened. 
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What  the  parties  have  stipulated  is  that  (a)  the  assets 
were  transferred  by  the  corporation  to  an  entity  known  as 
Borin  Art  Products  Company,  and  (b)  that  prior  to  and 
at  the  time  of  said  transfer  the  Borin  Art  Products  Com- 
pany was  the  sole  shareholder  of  the  corporation  [R.  12, 
par.  7].  It  must  follow  that  no  part  of  the  assets  was 
transferred  to  appellant,  and  that  if  appellant  had  an  inter- 
est in  the  alleged  partnership,  Borin  Art  Products  Com- 
pany, she  did  not  get  that  interest  from  the  corporation. 
(Vendig  v.  Commissioner,  supra.) 

Even  the  Findings  [R.  50,  Fndg.  IX]  clearly  say  that 
appellant  did  not  receive  any  of  the  money,  property,  or 
assets  of  the  corporation  and  they  fail  to  spell  out  any 
receipt  by  her,  of  an  interest  in  the  alleged  partnership, 
from  the  corporation. 

The  stipulation  referred  to  in  the  pretrial  conference 
order  is  binding  upon  the  parties,  and  the  Court  may  not 
find  to  the  contrary.  (Cyc.  Fed.  Proc,  Vol.  9,  Sees. 
31.06,  31.43;  H.  Hackfeld  v.  United  States,  197  U.  S. 
442,  25  S.  Ct.  456;  Andrews  v.  Hotel  Sherman  (C.  A. 
7),  138  F.  2d  524;  Glohe  Cereal  Mills  v.  Scrivenor  (C.  A. 
10,  1956),  240  F.  2d  330;  Curto  v.  International  Long- 
shoremen and  Warehoiisemens'  Union  (D.  C,  Ore., 
1952),  107  Fed.  Supp.  805,  affirmed  (C.  A.  9),  226  F.  2d 
875,  cert.  den.  351  U.  S.  963,  76  S.  Ct.  1026;  United 
States  V.  Sinor  (C.  A.  5),  238  F.  2d  271.)  It  is  true 
that  a  stipulation  may  be  modified  by  the  Court  to  prevent 
manifest  injustice  (Cyc.  Fed.  Proc,  Vol.  9,  Sec.  31.43), 
but  here  the  trial  court  has  said  again  and  again  that  the 
equities  were  in  appellant's  favor.  We  quote  especially 
the  following  statement  of  the  trial  judge  at  R.  130: 

"My  sympathy  is  with  Mrs.  Borin.  I  think  she  is 
being  called  upon  to  pay  a  tax  on  something  she 
didn't  get." 
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And  the  following  at  R.  132: 

^  "Mr.  Altman,  in  the  past  eight  years  I  have  de- 
cided a  number  of  law  cases  upon  equity,  and  the 
Circuit  tells  me  I  shouldn't  do  equity,  that  I  should 
follow  the  law.  I  think  the  equity  is  in  favor  of  your 
client." 

We  are  not  saying  that  there  is  evidence  contrary  to  the 
stipulation.  We  are  only  saying  that  even  if  there  is 
there  is  no  issue  of  justice  here  entitling  the  trial  court  to 
look  beyond  the  clear-cut  stipulation  of  the  parties. 

B.  It  Necessarily  Follows  From  the  Pretrial  Stipulation 
Dealt  With  Above  That  Appellant  Was  Not  a  Transferee 
of  Borin  Art  Products  Corporation. 

Clearly  if  the  sole  stockholder  of  the  corporation  at  the 
time  of  the  distribution  was  a  person  other  than  appellant, 
then  appellant  did  not  own  any  stock  in  said  corporation  at 
that  time.  Whether  appellant  may  have  owned  some  stock 
at  an  earlier  time  is,  of  course,  wholly  immaterial,  al- 
though, as  we  shall  show,  even  that  position  is  not  true. 

C.  Clear  Testimony  Elicited  by  the  Trial  Court  Shows  That 
Appellant  Never  Owned  Any  Stock  in  the  Borin  Art 
Products    Corporation. 

The  testimony  referred  to  is  that  quoted  above  under 
Point  I,  at  pp.  14-15.  At  the  same  point  in  the  testimony 
appellant  testified  also  that  she  never  attended  a  meeting 
of  the  Board  of  Directors,  or  an  annual  meeting  of  the 
stockholders,  and  that  not  until  1945  did  she  know  that 
the  corporation  had  been  dissolved  in  1943  [R.  85-88]. 

Also,  there  is  nothing  in  the  Findings  to  show  that  she 
knew  anything  about  the  dissolution  of  the  corporation  or 
the  formation  of  the  partnership  before  1945,  when  she 


—24— 

brought  suit  against  Nathan  Borin  for  divorce.  Indeed, 
the  Findings  state  that  the  partnership  agreement  was  not 
personally  signed  by  her,  and  that  she  didn't  authorize 
anyone  to  sign  it  for  her  [R.  53,  Fndg.  XVI].  The  return 
filed  for  her  for  1944  was,  pursuant  to  demand  by  an  em- 
ployee of  her  husband,  signed  by  her  in  blank  prior  to  ini- 
tiation by  her  of  a  divorce  proceeding,  so  that  the  infor- 
mation subsequently  entered  thereon,  without  her  knowl- 
edge, as  to  income  of  a  partnership,  was  not  disclosed  to 
her  [R.  54,  Fndg.  XVIII;  91,  103-104,  106-108].  A  simi- 
lar return  filed  in  her  name  in  1946  for  1945  was  not  even 
signed  by  her  [R.  54-55,  Fndg.  XIX]. 

Since  appellant  knew  nothing  about  the  dissolution  of 
the  corporation,  or  the  formation  of  the  partnership,  until 
1945,  then  the  Findings  fail  to  explain  how,  if  she  was  a 
shareholder,  the  corporation  could  have  been  dissolved  in 
1943,  unless  the  dissolution  papers  were  also  falsified, 
the  Illinois  law  requiring  notice  to  all  shareholders.  (Illi- 
nois Rev.  Stats.,  1957  Ed.,  Ch.  32,  Sees.  157.75-157.76.) 
Thus  not  even  the  Findings  consistently  contradict  the 
clear  testimony,  elicited  by  the  trial  Court,  that  appellant 
never  owned  any  stock  in  Borin  Art  Products  Corpora- 
tion. 

D.  There  Is  No  Admissible  Evidence  in  the  Record  Show- 
ing That  Appellant  Ever  Owned  Any  Stock  of  Borin 
Art   Products   Corporation. 

Appellant's  Exhibit  I,  being  a  copy  of  the  purported 
partnership  agreement  of  Borin  Art  Products  Company 
[R.  140-147  (partial)],  must  be  disregarded  in  this  con- 
nection because  it  was  introduced,  pursuant  to  the  pre- 
trial agreement,  solely  for  the  purpose  of  showing  that 
appellant's  signature  thereon  was  a  forgery  [R.  17,  par. 
Bl].    When  it  was  introduced  reference  was  made  to  the 
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fact  that  it  was  introduced  pursuant  to  that  agreement 
[R.  99-100].     As  already  pointed  out,  the  fact  that  her 
signature  on  said  document  was  a  forgery  is  clear    [R 
81-83]. 

Appellee's  Exhibit  U,  being  an  abstract  of  record  in 
the  divorce  proceeding  between  appellant  and  Nathan 
Borin  [R.  169-172  (partial)],  must  also  be  disregarded 
in  this  connection.  That  exhibit,  which  was  not  one  of 
those  hsted  in  the  pretrial  order  [R.  14-17],  was  re- 
peatedly held  by  the  trial  court  to  be  immaterial  because 
it  involved  only  a  divorce  action  [R.  116-117,  133-134]. 
Indeed,  the  Court  stated  directly  and  explicitly  that  it 
based  no  conclusion  upon  that  exhibit  [R.  133,  135].  Be- 
cause of  these  statements  of  the  Court,  appellant's  coun- 
sel withdrew  his  own  motion  in  the  course  of  trial  to  have 
the  document  stricken  [R.  139-140].  In  a  motion  to  strike 
the  document  after  trial  the  trial  court  again  repeated 
its  references  to  the  document  as  being  immaterial  and 
appellant's  counsel  accepted  that  result  as  final.  We  quote 
the  following  from  R.  133-134: 

"Mr.  Altman:  In  that  case,  if  your  Honor  finds 
it  is  immaterial,  why,  I  have  no  complaint. 

The  Court:  I  didn't  predicate  my  judgment  upon 
that  exhibit  at  all. 

Mr.  Altman:     Upon  Exhibit  U? 

The  Court:     No. 

Mr.  Altman:  Well,  I  think  that  is  about  it,  then, 
your  Honor." 

On  the  same  basis  that  all  the  divorce  proceedings  were 
immaterial  the  trial  Court  refused  to  admit  the  decree  of 
the  Illinois  Court  in  that  very  divorce  proceeding  [R.  117- 
118,  126-127],  although  the  latter  document  showed  very 
clearly  that  the  alleged  partnership,  Borin  Art  Products 
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Company,  was  a  complete  sham  [R.  148-152].  The  trial 
court  also  refused  to  allow  appellant  to  show  the  actual  set- 
tlement agreement  between  herself  and  Nathan  Borin.  As 
the  record  shows  [R.  112-113],  appellant  attempted  to 
show,  by  the  attorney  who  handled  the  closing  stages  of  her 
divorce  proceeding  against  Nathan  Borin,  the  actual  out- 
of-court  settlement  that  was  made  between  them,  showing 
the  actual  claims  against  him  that  she  made  and  knew 
she  was  making.  The  fact  would  have  been  shown  that  she 
herself  had  no  knowledge  of  any  claims  supposed  to  have 
been  made  by  her  of  an  interest  in  the  alleged  partnership 
[R.  113].  The  Court,  however,  refused  to  allow  that 
testimony. 

That  Exhibit  U  was  objectionable  is  very  clear.  Not 
only  was  it  immaterial  as  the  trial  Court  stated;  it  was 
hearsay.  It  was  prepared  by  attorneys  for  Nathan  Borin, 
not  by  attorneys  for  Claire  Borin,  who  was  appellee  there 
and  is  appellant  here  [R.  169].  Also,  it  conflicts  with 
the  clear  stipulation  of  the  parties  in  the  pretrial  con- 
ference order  that  prior  to  and  at  the  time  of  the  transfer 
of  assets  by  Borin  Art  Products  Corporation  the  stock  of 
that  corporation  was  owned  entirely  by  the  entity,  Borin 
Art  Products  Company.  The  binding  effect  of  that  stipu- 
lation is  shown  elsewhere  in  this  brief,  at  page  22. 

The  complaint  referred  to  in  Exhibit  U,  moreover,  was 
drawn  by  appellant's  attorneys  from  documents  which 
she  furnished  them.  She  knew  nothing  about  the  con- 
tents of  either  those  documents  or  the  pleadings  which  they 
drew  [R.  86,  88,  109,  130].  Also,  it  is  signicant  here 
that  appellant  never  advised  her  attorneys  in  that  proceed- 
ing that  she  was  a  partner  [R.  109].  Indeed,  all  she  did 
was  turn  over  documents  to  them,  not  knowing  what  they 
contained   [R.  86-88,   110],  and  signed  papers  for  them, 
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not  knowing  what  they  contained   [R.   110,   130].     This 
fact,  which  the  trial  Court  itself  found  [R.'l30],  is  very 
important.     As  stated  in  Dwyer  v.  Dwyer,  265  111   App 
155,  at  157: 

"Allegations  in  pleadings  are  sometimes  made  by 
the  attorneys  drawing  the  pleadings,  on  a  misunder- 
standing of  the  facts  and  not  by  authority  of  the 
party;  and  this  may  be  shown.  First  Ruling  Case 
Law,  500,  citing  E.  &  W.  T.  R.  Co.  v.  De  Walt  96 
Tex.  121,  70  S.  W.  531,  97  Am.  St.  Rep.  877."  ' 

And  in  Brooks  v.  Brooks,  63  Cal.  App.  2d  671,  at  675,  the 
California  Court  gave  effect  to  the  party's  lack  of  knowl- 
edge of  the  allegations  of  a  pleading  as  follows: 

"A  finding  was  made  'that  it  is  true  that  defendant 
executed  verified  statements  in  the  divorce  action 
...  in  which  it  was  stated  that  at  the  time  of  his 
proposal  of  marriage  to  defendant,  plaintiff  promised 
and  agreed  to  pay  defendant  $80  per  month 
but  the  Court  finds  that  defendant  did  not  know  that 
said  statements  were  in  the  said  verified  statements, 
and  that  she  signed  said  statements  without  knowl- 
edge that  said   statements  were  contained  therein'." 

As  stated  above.  Exhibit  1  was  introduced  solely  for 
the  purpose  of  showing  that  appellant's  signature  thereon 
was  a  forgery.  Nowhere  in  the  record,  absolutely  no- 
where, except  for  the  said  Exhibit  1  and  the  said  Exhibit 
U,  is  there  any  reference  to  any  ownership  of  stock  by 
appellant.  It  follows  that  the  record  is  wholly  wanting 
in  any  admissible  evidence  that  appellant  ever  owned  any 
stock  of  Borin  Art  Products  Corporation. 
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E.  The  Trial  Court  Erred  in  Failing  to  Grant  Appellant's 
Motion  for  New  Trial  Based  on  Surprise,  and  on  an  Im- 
portant Admission  by  Appellee,  in  Connection  With  the 
Question  o£  Ownership  of  Stock  in  Borin  Art  Products 
Corporation. 

In  view  of  the  trial  Court's  continued  reference  to  Ex- 
hibit U  as  immaterial  appellant  disregarded  it,  as  did  the 
trial  Court,  until  she  was  faced  with  a  Finding  by  the 
trial  Court  that  she  had  owned  eighty  shares  of  stock  in 
Borin  Art  Products  Corporation  [R.  60-61].  Thus  sur- 
prised, appellant  first  moved  that  the  trial  record  show  the 
limitation  of  the  pretrial  order  in  respect  to  the  purpose  of 
Exhibit  1  and  that  Exhibit  U  be  stricken  [R.  20-22].  In 
the  hearing  on  that  motion  the  trial  Court  again  referred 
to  Exhibit  U  as  immaterial  and  again  stated  that  it  had 
ignored  that  exhibit  [R.  133-134].  The  Court  denied 
that  motion,  however,  without  stating  its  reason  [R.  58]. 

Thereafter  appellant  moved  for  a  new  trial  [R.  59-65]. 
The  motion  was  based  largely  on  appellant's  surprise  at 
the  finding  of  stock  ownership  by  the  Court  despite  com- 
plete absence  of  anything  in  the  record  to  support  it  other 
than  Exhibit  1  introduced  only  for  the  purpose  of  show- 
ing that  appellant's  name  thereon  was  a  forgery,  and  the 
said  Exhibit  U  which  the  trial  Court  stated  again  and 
again  it  wholly  disregarded. 

The  motion  for  new  trial  was  also  based  [R.  60]  upon 
the  admission  made  by  counsel  for  appellee,  at  the  hear- 
ing on  the  prior  motion,  that  the  eighty  shares  which  it 
alleged  were  "owned"  by  appellant  were  in  effect  merely 
issued  in  her  name  without  her  knowledge  "prior  to  the 
dissolution  of  the  corporation  as  part  of  the  scheme  for 
dissolution  of  the  corporation  and  creating  the  partner- 
ship" [R.  136].  For  this  purpose  appellant  attached  to 
the  motion  for  new  trial  under  affidavit  two  exhibits  taken 
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from  the  administrative  file  of  appellee.  The  one  exhibit 
[R.  62-63]  filed  with  the  motion  thoroughly  supports  the 
said  admission  made  by  appellee's  counsel,  and  the  other 
exhibit,  lodged  at  the  argument  on  the  motion  and  also 
taken  from  appellee's  administrative  file  [R.  69-70], 
showed  that  as  of  December  31,  1942,  four  months  before 
the  dissolution  of  the  corporation,  no  stock  stood  in  the 
name  of  appellant.  As  stated  above  appellant  filed  these 
two  exhibits  in  support  of  the  admission  made  by  counsel 
for  appellee,  although,  as  we  shall  show  below,  such  ad- 
mission was  sufiicient  in  itself  and  needed  no  support. 

That  the  said  admission  made  by  appellee  was  signifi- 
cant is  shown  in  Commission  v.  Tower,  supra.  As  there 
shown,  ownership  of  stock  set  up  for  the  mere  purpose 
of  a  transfer  from  a  corporation  to  a  family  portnership 
is  a  mere  device  and  does  not  establish  ownership  of  such 
stock  for  tax  purposes.  It  is  likewise  shown  in  this 
Court's  decision  in  Jacob,  et  al.  v.  Commissioner,  supra, 
that  a  formal  transfer  of  stock,  where  the  benefits  are  re- 
tained by  the  transferor,  cannot  result  in  transferee  lia- 
bility. 

The  said  admission  by  appellee  is  binding  upon  it.  As 
stated  by  the  Supreme  Court  in  Oscanyon  v.  Winchester 
Repeating  Arms,  103  U.  S.  261,  263,  26  L.  Ed.  539: 

"Indeed,  any  fact,  bearing  upon  the  issues  in- 
volved, admitted  by  counsel  may  be  the  ground  of 
the  court's  procedure  as  equally  as  if  established  by 
the  clearest  proof." 

This  is  true  also  of  an  admission  made  after  trial.  31 
C.  J.  S.  1137;  The  Harry  (D.  C,  N.  Y.)  11  Fed.  Cas. 
No.  6147,  9  Ben.  524.)  This  is  likewise  true  of  an  ad- 
mission made,  as  here,  in  the  course  of  a  hearing  on  a  mo- 
tion.    (Steiner  v.  Nelson  (C.  A.  7),  supra.)    This  is  even 
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true  of  admissions  made  on  appeal.  (0.  F.  Nelson  &  Co.  v. 
United  States  (C.  A.  9),  149  F.  2d  692.  See  also  France 
Mfg.  Co.  V.  Jefferson  Electric  Co.,  106  F.  2d  605,  cert, 
den.  309  U.  S.  657,  60  S.  Ct.  471,  rehear,  den.,  309  U.  S. 
696,  60  S.  Ct.  589;  New  York  Evening  Post  Co.  v.  Chal- 
oner  (C.  A.  2),  265  Fed.  204,  cert,  dismissed  252  U.  S. 
577,  40  S.  Ct.  396;  Wiget  v.  Becker  (C.  A.  8),  84  F.  2d 
706.) 

Appellee  filed  a  memorandum  in  opposition  to  the  mo- 
tion for  new  trial  [R.  66-68]  but  nowhere  in  that  memo- 
randum withdrew  its  admission  referred  to  above  or 
denied  any  of  the  facts  set  forth  by  appellant  in  her 
motion  for  new  trial.  In  view  of  these  circumstances 
the  new  trial  certainly  should  have  been  granted. 

A  new  trial  may  be  granted  in  case  of  surprise.  (  United 
States  V.  Kralmann  (D.  C,  Ky.,  1943),  3  F.  R.  D.  473, 
475.) 

A  new  trial  may  be  granted  to  prevent  injustice.  {Mc- 
Cracken  v.  Richmond,  F.  &  R.R.  Co.  (C.  A.  4,  1957), 
240  F.  2d  484.) 

A  motion  for  new  trial  is  proper  for  the  purpose  of 
pointing  out  errors  to  the  trial  court  and  for  furnishing 
a  record  to  the  Court  of  Appeals  for  review  of  the  trial 
court's  action.  {Fine  v.  Paramount  Pictures  (C.  A.  7, 
1950),  181  F.  2d  300,  302.) 

A  motion  for  new  trial  may  also  be  made  to  give  the 
trial  court  an  opportunity  to  re-examine  the  entire  factual 
situation  and  applicable  law.  {Miller  v.  Pacific  Mutual 
Life  Ins.  Co.  (D.  C,  Mich.,  1954),  17  F.  R.  D.  121,  125, 
affirmed  228  F.  2d  889.) 

The  conclusion  is  clear,  as  appellant  submits,  that  the 
motion  for  new  trial  should  have  been  granted. 
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ni. 

The  Entity  Known  as  "Borin  Art  Products  Company" 
Was  Not  in  Fact  a  True  and  Bona  Fide  Partner- 
ship, as  Assumed  Necessarily  in  the  Lower  Court's 
Findings,  but  Was  on  the  Contrary,  as  Shown  by 
the  Evidence,  a  Mere  Sham  and  the  Alter  Ego  of 
Nathan  Borin. 

The  reference  under  this  point  is  to  Findings  VI,  VIII 
and  IX  [R.  49-50],  and  the  implication  of  these  findings 
in  other  findings. 

A.  Appellee  Itself  Treated  the  Said  Entity  as  a  Sham  and 
the  Alter  Ego  of  Nathan  Borin  as  Long  as  Nathan  Borin 
Was   Still    Solvent. 

As  shown  by  the  testimony  [R.   120-122],  the  federal 
revenue  office  in  Chicago  in  a  conference  with  appellant 
told  her  that  they  were  definitely  of  the  opinion  that  the 
entire  partnership  was  a  mere  dummy  set  up  by  Nathan 
Borin  to  evade  taxes.     Also,  as  it  was  stipulated  by  the 
parties  here    [R.    13],   as   late  as   March   30,    1950,   the 
Treasury   Department  formally  advised  the  appellant  of 
an  overassessment  in  her  individual  taxes  for  the  years 
1944,  1945,  and  1946  based  upon  the  conclusion  that  the 
mcome  taxed  to  her  as  income  from  a  partnership,  Borin 
Art  Products  Company,  was  not  her  income  but  that  of 
her  husband  Nathan  Borin.     Thereafter,  as  appellee  in- 
formed the  Court  below,  the  partnership  'went  flat  on  its 
face  and  they  [the  purported  partners]  were  held  for  the 
corporation  taxes"  [R.  105]. 

It  is  obvious  that  as  long  as  there  was  money  in  the 
so-called  partnership,  Borin  Art  Products  Company,  the 
government  took  the  position,  clearly  upon  substantial  evi- 
dence, and  because  of  the  higher  tax  which  would  result, 
that  the  partnership  was  a  sham  and  the  mere  alter  ego 
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of  Nathan  Borin.  But  after  the  said  partnership  went 
"flat  on  its  face"  the  government,  with  collection  on  the 
higher  tax  base  a  vanishing  possibility,  reversed  its  posi- 
tion and  attempted  to  hold  that  the  partnership  was  valid 
and  its  purported  members  liable  for  the  corporation  taxes. 
This  reversal  of  position  by  the  government  is  sharply 
reminiscent  of  the  one  made  for  similar  reasons,  but 
blocked  by  this  Court,  in  Jacob,  et  al.  v.  Commissioner, 
supra. 

B.     Appellee's  Own   Evidence   Shows  That  the   Said   Entity 
Was  a  Mere  Sham  and  the  Alter  Ego  of  Nathan  Borin. 

Appellee  introduced  into  evidence  as  Exhibit  T  a  com- 
plaint in  chancery  signed  by  appellant,  by  means  of  which 
she  appeared  to  seek  an  accounting  of  the  alleged  partner- 
ship, Borin  Art  Products  Company,  as  one  of  its  limited 
members.  We  shall  deal  with  that  exhibit  again,  infra,  in 
connection  with  the  trial  court's  use  of  it  as  establishing 
an  estoppel  against  appellant.  For  the  purpose  here  we 
refer  only  to  its  contents  showing  on  its  face  that  the 
partnership  was  but  a  sham.  We  quote  as  follows  from 
the  document  at  R.  161,  162-163,  and  164: 

"That  during  all  of  the  time  said  partnership  was 
in  existence  the  same  was  entirely  under  the  con- 
trol, domination  and  direction  of  the  defendant 
Nathan  Borin;  that  the  books  of  account  of  said 
partnership  were  maintained  by  the  defendant  Locker 
who  acted  as  comptroller  of  said  enterprise,  but  that 
said  Locker  made  entries  in  the  books  of  account  in 
pursuance  of  the  instructions  and  directions  of  the 
said  defendant  Borin  and  of  no  other  person  what- 
soever. 

".  .  .  that  in  truth  and  in  fact  plaintiff  [appel- 
lant here]  has  made  no  such  withdrawals  but  that, 
at   the   direction   of   the   defendant,    Nathan    Borin, 
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there  has  been  charged  to  her  account  on  said  part- 
nership books  numerous  items  of  expense  which  are 
in  truth  and  in  fact  not  chargeable  to  her;  that  the 
said    defendant    Borin,    among    other    things,    has 
charged   to   the   plaintiff's   account   expenses   of   the 
parties    in    maintaining    their    household,    purchases 
made  for  the  minor  daughter  of  the  parties,   items 
for   articles   which  the  said   Nathan   Borin  had   be- 
stowed upon  the  plaintiff  as  gifts,  items  consisting 
of  checks  made  payable  to  the  plaintiff,  which  were 
fraudulently  endorsed  by  the  defendant,  Borin,  and 
by  other  persons  at  the  direction  of  the  defendant 
Borin,  without  the  knowledge,  consent  or  authority 
of  the  plaintiff,  items  of  traveling  expense  for  the 
plaintiff  and  defendant  Borin  for  trips  which  they 
took  together,  items  of  attorneys'  fees,  which  were 
the    sole   obligation   of    the   defendant   Borin,    items 
concerning   which    this   plaintiff   has   no   knowledge, 
loans  allegedly  made  by  the  defendant  to  brothers  of 
the  plaintiff,  items  lost  by  the  defendant  Borin  as  a 
result  of  playing  cards  and  gambling,  items  for  night 
club  expenses  and  hotel  bills  of  defendant,  Borin  and 
other  persons  unknown  to  plaintiff,  a  bill  for  a  doc- 
tor who  operated  upon  the  minor  child  of  the  parties 
hereto  and  numerous  other  items  of  similar  ilk; 

"That  defendant  Borin  has,  on  numerous  occasions 
during  the  time  that  the  partnership  was  in  existence, 
charged  as  expenses  of  the  partnership  sundry 
amounts  which  are  in  truth  and  in  fact  directly 
chargeable  to  the  said  defendant;  that  plaintiff  is 
informed  and  believes,  and  upon  such  information 
and  belief  states  the  fact  to  be  that  defendant  Borin 
has  charged  vast  sums  of  money  which  he  has  ex- 
pended in  night  clubs,  cabarets  and  other  places  of 
entertainment  as  partnership  expenses,  when,  in  fact, 
they  were  not;  that  he  has  charged  numerous  items 
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involving  hotel  bills  for  his  own  personal  pleasure  to 
the  partnership  as  expenses;  that  he  has  charged  the 
purchase  and  operation  of  two  Cadillac  automobiles 
to  the  partnership  as  firm  expenses,  when,  in  fact, 
they  were  for  the  individual  use  of  the  defendant 
Borin;  that  he  has  given  lavish  gifts  costing  sub- 
stantial sums  of  money  to  various  persons  and 
charged  the  same  as  an  expense  of  the  partnership, 
when,  in  truth  and  in  fact,  said  gifts  were  made 
solely  for  the  individual  benefit  of  the  defendant 
Borin;  that  he  has  in  numerous  other  ways  utilized 
the  funds  of  the  partnership  for  his  own  individual 
benefit  without  charging  the  same  to  his  individual 
account;     .     .     ."     (Italics  supplied.)  — ■ 

m 

Appellant,  as  the  Findings  show  [R.  55,  par.  XX],  ^ 
never  received  anything  as  a  result  of  the  said  complaint, 
Exhibit  T.  However,  that  complaint  shows  that  the  part- 
nership was  the  same  kind  of  fiction  for  tax  evasion  pur- 
poses as  was  required  to  be  disregarded  in  Tozuer  v.  Com- 
missioner, supra,  explained  in  Culbertson  v.  Commissioner, 
ZZ7  U.  S.  733,  69  S.  Ct.  1210;  Toor  v.  Westover  (C.  A. 
9),  200  F.  2d  713;  Alexander  v.  Commissioner  (C.  A.  5), 
194  F.  2d  921 ;  and  the  numerous  other  family  partnership 
cases  which  have  come  down  during  the  last  decade. 

As  to  what  constitutes  a  bona  fide  partnership  it  was 
stated  in  Culbertson  v.  Commissioner,  supra,  at  ZZl  U.  S. 
p.  742 : 

"The  question  is  not  whether  the  services  or  capital 
contributed  by  a  partner  are  of  sufficient  importance 
to  meet  some  objective  standard  supposedly  estab- 
lished by  the  Tower  case,  but  whether,  considering 
all  the  facts — the  agreement,  the  conduct  of  the  par- 
ties in  execution  of  its  provisions,  their  statements, 
the  testimony  of  disinterested  persons,  the  relation- 
ship of  the  parties,  their  respective  abilities  and  capi- 
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tal  contributions,  the  actual  control  of  income  and  the 
purposes  for  which  it  is  used,  and  any  other  facts 
throwing-  Hght  on  their  true  intent— the  parties  in 
good  faith  and  acting  with  a  business  purpose  in- 
tended to  join  together  in  the  present  conduct  of  the 
enterprise."     (Itahcs  added.) 

The  same  thing  is  true  under  the  law  of  IlHnois,  where 
this  partnership  was  purportedly  created.     It  was  there 
held  in  Schmidt  v.  Balling,  91  111.  App.  Z^,  that  whether 
a  partnership   exists   under   a   given  state  of   facts   is   a 
question  of  law  for  the  Court  and  not  of  fact  for  the 
jury.     More  specifically,  it  was  held  in  Cook  v.  Lauten, 
1   111.  App.  2d  255,   117  N.   E.  2d  414,  that  where  an 
individual   set  up  a  purported  partnership  with  his  em- 
ployee and  the  effect  of  the  arrangement  was  nothing  but 
an   assignment   of    future   income   subject   to   such   indi- 
vidual's right  as  "managing  partner"  to  "direct  [the  em- 
ployee's]   withdrawal  at  his  own  discretion"  that  a  true 
partnership  did  not  exist.     Essentially  the  same  facts  are 
present  here.     Thus  even  under  Illinois  partnership  law 
the  question  is  proper  whether  the  purported  partnership 
is  in  fact  a  true  partnership,  even  though  it  is  called  a 
partnership  in  an  agreement  purportedly  setting  it  up. 

Moreover,  it  is  established  law  that  the  meaning  of  a 
document  is  to  be  determined  in  the  light  of  the  manner 
in  which  it  is  actually  carried  out.  Thus,  in  Helvering  v. 
Tex-Penn  Oil  Company,  300  U.  S.  481,  493,  57  S.  Ct. 
569,  the  Supreme  Court  stated  that  the  validity  of  a  find- 
ing "is  to  be  tested  by  what  in  fact  was  done  rather  than 
by  the  mere  form  of  words  used  and  the  writings  em- 
ployed." 

Here,  of  course,  appellant  did  not  join  in  the  enterprise 
at  all;  her  name  was  forged  on  the  purported  partnership 
agreement.     As  the   evidence  above  cited   shows,   more- 
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over,  the  so-called  partners  other  than  Nathan  Borin  were 
actually  dummies.  There  was  no  good  faith,  no  joining 
together,  no  present  conduct  by  persons  joined  together. 
The  "partnership"  was,  as  appellee's  counsel  admitted  in 
open  court,  an  element  in  a  "scheme"  [R.  136]. 

C.  The  Exemplified  Copy  of  a  Decree  of  Divorce  Which 
Appellant  Offered  for  the  Purpose  of  Showing  That  the 
Superior  Court  of  Illinois  Had  in  Effect  Found  the 
Partnership  Nothing  but  a  Sham  Should  Have  Been 
Admitted. 

For  the  purpose  of  showing  the  character  of  the  al- 
leged partnership,  Borin  Art  Products  Company,  appel- 
lant offered  in  evidence  an  exemplified  copy  of  a  decree  of 
the  Superior  Court  of  Cook  County,  Illinois,  in  the  very 
proceeding  which  appellee's  Exhibit  U  involved  [R.  117- 
118,  125-126].  That  decree,  being  Exhibit  12  for  identi- 
fication [R.  148-152],  made  no  reference  to  any  ownership 
of  stock  by  appellant.  On  the  contrary,  it  showed  that 
Nathan  Borin  owned  all  the  assets  and  appellant  nothing. 
It  stated  that  Nathan  Borin  withdrew  from  the  Borin  Art 
Products  Company  between  April  1,  1944,  and  October 
31,  1947,  the  sum  of  $118,120.52,  and  this  "in  addition 
to"  $69,285.64  for  the  year  1945,  $75,563.82  for  the  year 
1946,  and  $65,911.45  for  the  year  1947,  or  a  grand  total 
for  the  three  and  one-half  year  period  of  $328,881.43, 
but  that  appellant  did  not  even  have  the  means  to  employ 
counsel  to  represent  her  [R.  151]. 

Thus  that  decree  confirms  the  fact  that  Nathan  Borin 
used  the  so-called  partnership  for  his  own  individual  pur- 
poses and  that  it  was  nothing  but  his  alter  ego.  The 
Court  below  nevertheless  refused  to  admit  the  document 
on  the  ground  that  it  was  in  a  divorce  proceeding  [R. 
117-118,125-126].  Appellant  submits  that  it  should  have 
been  admitted.  H 


—37— 

D.  Even  the  Document  Entitled  "Agreement"  Introduced 
by  Appellant  as  Exhibit  1  for  the  Purpose  Only  of 
Showing  That  Appellant's  Signature  Thereon  Was  a 
Forgery  Shows  on  Its  Face  That  the  Partnership  Was 
Not  Intended  to  Be  Anything  but  a  Sham  and  That  the 
Interest  Purportedly  Received  by  Appellant  in  the  Said 
Partnership  Was  Not  in  Fact  a  True  or  Bona  Fide  In- 
terest. 

1. 

As  the  so-called  agreement  [R.  140-147]  shows,  Nathan 
Borin  as  "general  partner"  was  given  the  authority  to 
terminate  the  partnership  at  any  time  on  six  months 
notice  [R.  143].  No  corresponding  power  was  given  to 
any  of  the  other  partners.  The  interest  of  the  limited 
partners  was  not  transferable  [R.  146],  and  Nathan  Borin 
as  general  partner  had  the  absolute  right  to  purchase  the 
interest  of  any  limited  partner  at  any  time  at  book  value 
[R.  147].  These  precisely  were  the  determining  circum- 
stances in  the  Toor  case,  supra,  decided  by  this  Court. 

A  salary  is  shown  in  the  partnership  agreement  for  ap- 
pellant.    The  evidence   is   clear,   however,   that   appellant 
was  never  an  employee  of  Borin  Art  Products  Company 
and  never  rendered  any  services  to  it  [R.  93-94,  109,  122]. 
Salaries  were  also  specified  for  the  other  so-called  limited 
partners  [R.  145]  but  it  was  provided  that  they  could  not 
receive   them   unless   they   were   actively   engaged   in   the 
partnership  business  and  Nathan  Borin  reserved  the  power 
to  discharge  any  one  of  them  at  any  time,  with  or  without 
cause  [R.  146-147],  and  then,  as  above  observed,  repur- 
chase the  said  employee's  interest  in  the  partnership  at 
book  value.     There  is  a  sentence  which  refers  to  "Fur- 
ther provision  for  the  distribution  of  profits"    [R.   146] 
but  no  such  profits  were  ever  distributed  to  appellant,  as 
the  Court  below  found    [R.   55,  par.  XX],  nor  to  any 
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other  so-called  limited  partner,  as  appellee  itself  admitted 
[R.  105].  Nevertheless,  Nathan  Borin,  according  to  ap- 
pellee's own  evidence,  Exhibit  T  quoted  above,  withdrew 
large  sums  from  the  partnership.  As  further  pointed  out 
above,  during  a  three  and  one-half  year  period  he  with- 
drew a  total  of  $328,881.43.  Thus,  as  the  so-called  part- 
nership agreement  was  actually  carried  out,  the  so-called 
limited  partners  were  nothing  but  employees,  except  for 
appellant  who  was  not  even  that,  and  the  distribution  of 
profits  made  was  entirely  to  Nathan  Borin. 

No  more  complete  a  fiction  could  have  been  devised  than 
the  so-called  Borin  Art  Products  Company.  That  for  tax 
purposes  such  an  entity  could  not  be  recognized  is  clear 
under  the  cases  cited  above.  Under  those  cases  there  was 
no  partnership  but  merely  Nathan  Borin  doing  business 
as  Borin  Art  Products  Company. 

2. 

The  so-called  agreement  also  indicates  [R.  147,  par. 
(20)]  just  how  the  scheme  of  dissolving  the  corporation 
and  forming  the  partnership  was  enacted.  Fictional 
transfers  of  stock  were  made,  at  specified  prices,  and 
Nathan  Borin  w^as  to  have  a  lien  on  any  and  all  the 
profits  of  the  partnership  thereupon  formed  until  those 
prices  were  paid.  The  partnership  interests  were  also,  as 
pointed  out  above,  repurchasable  by  Nathan  Borin,  at 
any  time,  at  book  value,  subject,  of  course,  to  the  amount 
of  such  lien.  Thus  what  happened,  taking  the  document 
itself  at  face  value,  was  a  mere  assignment  of  certain  fu- 
ture income. 

Looking  outside  the  purported  partnership  agreement 
for  a  moment,  the  record  does  not  show  whether  any  of 
the  stock  resulting  from  the  transfers  referred  to  was 
ever   delivered.     Certainly  none   of   it   was   delivered   to 
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appellant.  She  was  just  never  told  about  it  [R.  85,  89]. 
Nor  does  the  record  show  whether  any  part  of  the  said 
purchase  prices  for  the  stock  was  ever  paid.  Certainly 
none  was  ever  paid  by  appellant  [R.  85].  The  record 
does  not  even  show  whether  any  obligation  to  pay  said 
prices  was  ever  created. 

The  record  does  show,  however,  that  nothing  was  ever 
paid  to  the  so-called  limited  partners.  Apparently,  as  ap- 
pellee's evidence  shows,  the  partnership  plant  burned  down 
on  January  10,  1946  [R.  160-161],  but  insurance  in  a 
total  amount  of  $900,000.00  was  paid  [R.  105].  Appel- 
lant, however,  never  received  anything,  as  the  Court 
below  found;  nor  did  any  of  the  others  listed  in  the  so- 
called  agreement  as  limited  partners,  as  appellee  has  con- 
ceded [R.  105].  Nevertheless,  Nathan  Borin,  as  already 
observed,  withdrew  several  hundred  thousand  dollars 
from  the  partnership. 

Taking  the  purported  partnership  agreement  by  itself, 
moreover,  even  without  viewing  the  manner  in  which  it 
was   carried   out,   the   alleged   partnership   interests   just 
never  came  into  existence.    A  transfer  of  property  is  not 
recognized  for   tax  purposes  unless  the  transfer  is  real 
and  there  is  no  contract,  option  or  plan  to  repurchase. 
This  has  been  held  true  where  the  transfer  is  in  form  a 
sale  and  a  deduction  for  losses  is  involved.     (5  Mertens, 
Sec.  28.28,  p.   84;  Powell  v.   Commissioner   (1936),   34 
B.  T.  A.  655;  Charles  E.  Mitchell  v.  Commissioner,  32 
B.  T.  A.  1093,  affirmed  (C.  A.  2,  1937),  89  F.  2d  873; 
Shoenberg  v.   Commissioner   (C.  A.  8,   1935),  77  F.  2d 
446,  cert.  den.  296  U.  S.  586,  56  S.  Ct.  lOl';  Commis- 
sioner V.  N eaves  (C.  A.  9,  1936),  81  F.  2d  947;  Foster 
V.  Commissioner  (C.  A.  2,  1938),  96  F.  2d  130;  Dupont 
V.  Commissioner  (C.  A.  3,  1941),  118  F.  2d  544.)     The 


same  principle  has  been  recognized  in  the  case  of  volun- 
tary transfers  in  connection  with  gift  and  estate  taxes. 
Where  a  transfer  is  subject  to  a  right  to  retake  or  re- 
acquire it  is  incomplete.  (Reinecke  v.  Northern  Trust 
Co.  (1929),  278  U.  S.  339,  49  S.  Ct.  123;  Helvering  v. 
City  Bank  Farmers  Trust  Co.  (1936),  296  U.  S.  85,  56 
S.  Ct.  70;  Helvering  v.  Stevens  (1936),  297  U.  S.  693, 
56  S.  Ct.  443;  Burnet  v.  Guggenheim.  (1933),  288  U.  S. 
280,  53  S.  Ct.  369;  Sanford  v.  Commissioner  (1939), 
308  U.  S.  39,  60  S.  Ct.  51;  Raskin  v.  Humphreys  (1939), 
308  U.  S.  54,  60  S.  Ct.  60.) 

The  same  point  has  been  made  in  connection  with 
voluntary  transfers  involved  in  income  taxes.  In  such 
a  case,  Corliss  v.  Bowers,  Collector  (1930),  281  U.  S. 
376,  50  S.  Ct.  336,  the  Supreme  Court  stated: 

"But  taxation  is  not  so  much  concerned  with  the 
refinements  of  title  as  it  is  with  actual  command 
over  the  property  taxed — the  actual  benefit  for  which 
the  tax  is  paid." 

The  same  principle  has  been  expressly  applied  by  this 
Court  in  the  case  of  creation  of  partnership  interests. 
(Toor  V.  Westover,  supra.) 

Thus  it  is  immaterial  what  tax  is  involved  and  whether 
the  transfer  is  in  form  a  voluntary  transfer  or  one  made 
for  consideration.  If  the  transfer  is  subject  to  a  right  to 
retake,  or  even  a  plan  to  reacquire,  the  transfer  is  not 
recognized  for  tax  purposes. 

It  is  also  a  general  rule  that  any  transfer  even  though 
valid  is  not  recognized  for  tax  purposes  if  it  amounts  in 
effect  to  a  mere  assignment  of  future  income.  (Lidcas  v. 
Earl  (1930),  281  U.  S.  11,  50  S.  Ct.  184;  Helvering  v. 
Clifford  (1939),  309'  U.  S.  331,  60  S.  Ct.  554.) 
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It  must  follow  that  the  alleged  limited  partnership  in- 
terests, including  that  of  appellant,  just  never  came  into 
existence. 

E.     Finally,  the  Trial  Court  Itself  Regarded  the  Partnership 

as  a  Sham. 

The  trial  court  stated   [R.  115]: 

"I  am  satisfied,  Mr.  Altman,  that  Mr.  Borin 
treated  this  partnership  as  his  own  business.  He 
didn't  ask  his  wife  anything  about  it.  He  didn't 
pay  her  any  dividends.  He  didn't  give  her  anything. 
She  didn't  get  anything  out  of  it."    (Italics  added.) 

And  at  R.  119: 

"If  I  was  deciding  this  thing  in  the  first  instance,  I 
am  rather  doubtful  I  would  find  there  is  a  partner- 
ship   .     .     . 

"But,  however,  even  though  there  may  not  be  a 
partnership,  the  plaintiff  here,  the  taxpayer,  assumed 
there  was  a  partnership,  acted  as  if  there  was  a 
partnership    .    .    ." 

Thus  the  trial  court  itself  regarded  the  partnership  as 
a  sham.  It  recognized  the  partnership  in  this  proceeding 
only  on  the  basis  of  some  rule  of  estoppel.  We  shall  deal 
with  the  subject  of  estoppel  under  Point  V,  infra. 
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IV. 

The  Trial  Court's  Findings  (a)  That  Appellant  Re- 
ceived a  10  Per  Cent  Interest  in  the  Alleged  Part- 
nership, Borin  Art  Products  Company,  (b)  That 
Said  Interest  Was  Worth  $12,000.00,  and  (c)  That 
It  Was  Received  "for"  an  Interest  of  Eighty  (80) 
Shares  in  Said  Corporation,  Are  Contrary  to  the 
Evidence  and  Also  Inadequate. 

The  reference  under  this  Point  is  to  Findings  VII  and 
IX,  R.  49,  50. 

A.     Appellant    Never    Received    Any    Such    Interest    at    All. 

The  evidence  is  clear,  as  pointed  out  above,  pages  15, 
16  and  19,  that  appellant's  name  was  not  only  inserted 
on  the  so-called  partnership  agreement  by  someone  else 
without  her  authority,  as  the  Court  below  found,  but  that 
it  was  made  to  simulate  her  signature  and  was  therefore 
an  actual  forgery.  It  is  obvious  that  there  was  no  intent 
to  deliver  any  interest  to  her  and  that  her  name  was  used 
thereon  merely  as  a  tax-reducing  device. 

Also,  as  fully  detailed  above  under  Point  III,  the  part- 
nership itself  was  a  fiction  so  that  the  interest  purportedly 
received  by  her  under  the  document  entitled  "Agreement" 
was  not  in  fact  a  true  or  bona  fide  interest  in  anything. 
Also,  as  shown  above  under  Point  III,  Nathan  Borin 
drew  a  total  of  $328,881.43  out  of  that  business  in  a 
three  and  one-half  year  period  while  appellant,  as  the 
Court  found,  received  nothing,  just  nothing  at  all. 

We  have  already  cited  authority,  pages  20,  35  above,  to 
the  effect  that  what  is  actually  done  governs  the  treatment 
for  tax  purposes,  that  a  document  is  to  be  interpreted  in 
the  light  of  the  manner  in  which  it  was  actually  carried 
out.  What  was  actually  done  here  by  Nathan  Borin  was 
a  scheme,  a  device,  a  deception. 
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Indeed,  as  we  shall  show  under  Point  V,  infra,  the  trial 
court  based  its  conclusion  that  appellant  had  received  a 
partnership  interest,  not  at  all  upon  any  evidence  showing 
that  she  had  in  fact  received  it,  but  upon  estoppel. 

B.  There  Is  No  Finding  of  the  Actual  Value  of  the  Said 
Interest,  and  Such  a  Finding  Is  Necessary  to  Support 
Transferee   Liability. 

The  Findings  [R.  55,  Fndg.  XXI]  refer  to  an  "agreed 
value".  The  term  "agreed"  is  taken  from  the  alleged 
partnership  agreement  [R.  143-144].  That,  of  course, 
is  the  document  on  which  appellant's  name  was  forged. 
Nowhere  in  the  record  is  there  anything  to  show  an 
agreement  between  the  parties  to  this  proceeding  as  to 
the  value  of  the  alleged  partnership  interest  involved. 

What  must  be  shown,  in  any  case,  is  the  actual  value  of 
that  which  appellant  received,  if  anything.  {Phillips  v. 
Commissioner,  supra;  Phillips-Jones  Corporation,  et  al  v. 
Parmley,  supra.)  There  is,  nevertheless,  no  finding  by 
the  Court  below  of  the  actual  value  of  said  purported  in- 
terest. As  shown  above  under  Point  I,  moreover,  the  bur- 
den was  upon  appellee  to  show  such  value. 

Besides,  under  the  express  terms  of  the  purported  part- 
nership agreement  [R.  147],  the  said  interest,  if  any,  was 
subject  to  a  lien  for  any  amount  due  the  "general  partner", 
that  is,  Nathan  Borin,  in  respect  of  the  stock  purportedly 
transferred  to  appellant.  It  may  be  assumed  that  this  was 
the  $12,000.00  amount  shown  in  the  document  [R.  144], 
Since  the  Findings  show  clearly  that  she  never  received 
anything  from  the  partnership  [R.  55]  it  would  appear 
that  the  pai^r  interest  set  up  in  her  name  in  this  forged 
document  was  at  all  times  subject  to  a  lien  in  favor  of 
Nathan  Borin  for  the  full  amount  of  the  "agreed  value" 


of  $12,000.00.     It  would  follow  that  the  net  interest,  if 
anything,  received  by  her  was  zero. 

Also,  as  the  purported  partnership  agreement  shows, 
the  assets  were  to  be  transferred  to  the  partnership  "after 
payment  of  all  just  debts"  [R.  142].  The  instrument 
does  not  show  what  those  debts  are.  Of  course,  they 
would  include  taxes  due  to  the  United  States,  not  only 
the  taxes  involved  here,  which  are  for  the  years  1942  and 
1943,  but  also  any  taxes  for  other  years  which  had  not 
been  paid  at  the  time  of  the  transfer  of  assets  by  the 
corporation. 

Deficiencies  for  1940  and  1941,  years  not  involved  here, 
were  determined  after  the  transfer  of  assets  [R.  13,  par. 
13*].  From  the  fact  that  the  amount  of  $12,000.00  was 
also  assessed  against  appellant  in  connection  with  the  years 
1940  and  1941,  and  the  further  fact  that  the  taxes  for 
those  years  were  eventually  paid  [R.  13,  par.  13],  it  must 
be  that  there  were  actual  deficiencies  for  1940  and  1941, 
determined  after  the  transfer  of  assets  involved,  which 
were  in  the  full  amount  of  the  "agreed  value"  shown  in 
the  partnership  agreement.  It  would  follow  from  this 
also  that  the  value  of  the  interest  shown  under  appellant's 
name  in  that  document  was  in  any  case  zero  and  this  with- 
out giving  efifect  to  the  corporate  tax  deficiencies  involved 
here  for  the  years  1942  and  1943. 

C.  Since  Appellant  in  Any  Case  Did  Not  Receive  Such  an 
Interest  From  the  Corporation  She  Is  Not  Liable  as  a 
Transferee. 

There  is  no  Finding  whatever  that  appellant  ever  re- 
ceived anything  from  the  alleged  transferor,  Borin  Art 
Products    Corporation.     As   the   pretrial   stipulation  ex- 


*See  correction  of  par.  13  at  R.  80. 
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pressly  shows  [R.  12],  the  stock  was  owned  by  the  al- 
leged partnership  prior  to  the  transfer  of  assets  to  it  by 
the  corporation.  In  other  words,  if  any  interest  in  the 
partnership  was  received  in  exchange  for  stock,  it  was  so 
received  prior  to  the  transfer  of  assets  by  the  corporation, 
and  from  the  partnership,  not  from  the  corporation! 
There  is  nothing  whatever  in  the  Findings  to  the  contrary. 
As  the  cases  cited  above  under  Point  II  A,  at  pages 
21,  22,  show,  unless  what  appellant  received  was  received 
by  her  from  the  corporation  it  cannot  support  transferee 
liability.  It  follows  that  the  Findings  themselves  fail  to 
support  the  conclusions  of  law  and  the  judgment,  in  that 
they  do  not  show  the  receipt  of  anything  by  appellant 
from  the  transferor,  Borin  Art  Products  Corporation. 

V. 

The  Court's  Finding  That  "Subsequent  to  the  Execu- 
tion of  the  Partnership  Agreement,  She  [Appel- 
lant] Recognized  and  Ratified  the  Partnership 
Agreement,  and  Became  Obligated  Thereunder, 
as  Fully  as  Though  She  Had  Personally  Placed 
Her  Signature  Thereon  at  the  Time  of  Its  Execu- 
tion" Is  Contrary  to  the  Evidence;  the  Court's 
Finding  of  Liability  Was  Based  Entirely  on  Es- 
toppel. 

The  reference  here  is  to  Finding  XVI,  R.  53.  A  Con- 
clusion of  Law  in  substantially  the  same  language  is  shown 
in  Paragraph  III,  R.  56. 

A.     There    Is    No    Evidence   Anywhere   in   the    Record   of   a 
Ratification  of  the  Partnership  Agreement  by  Appellant. 

1. 

The  agreement  referred  to,  Exhibit  1,  is  shown  in  the 
record  at  R.  140-147.  Since  appellant's  signature  on  the 
said  agreement  was  a  forgery,  ratification  as  distinguished 
from  estoppel  has  no  application  here. 
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It  is  well  settled  that  ratification  of  a  forgery  is  subject 
to  much  narrower  restrictions  than  ratification  in  gen- 
eral. (2  C.  J.  S.  1076.)  In  the  case  of  a  forged  instru- 
ment a  principal  may  become  liable  if  his  action  induces 
the  other  party  to  change  his  position  to  his  prejudice. 
"The  rule  in  such  case  rests,  however,  on  the  doctrine  of 
estoppel  rather  than  that  of  ratification."  2  C.  J.  S.  1077, 
citing  cases  from  numerous  jurisdictions,  including  Hef- 
ner V.  Dawson,  63  111.  403,  14  Am.  Rep.  123.  In  Chicago 
Edison  Co.  v.  Fay,  164  111.  323,  329,  45  N.  E.  534,  a  con- 
tention that  a  forged  instrument  was  ratified  was  rejected 
where  the  principal  had  not  received  "any  such  benefit  .  .  . 
as  to  impose  liability  on  him."  To  the  same  effect,  Mruk 
V.  Chicago  Title  and  Trust  Co.,  328  111.  App.  402,  66  N.  E. 
2d  478.  Here,  of  course,  appellant  never  received  any  bene- 
fits [R.  132].  Even  the  Findings  show  this.  Clearly  then 
there  was  no  ratification,  as  distinguished  from  estoppel, 
here. 

2. 

It  is  also  true  that  the  principle  of  ratification  does  not 
apply  except  where  the  person  ratifying  had  full  knowl- 
edge of  all  the  facts.  (2  C.  J.  S.  1081,  et  seq.)  Here,  of 
course,  appellant,  as  already  shown  in  this  brief,  had  no 
knowledge  of  any  of  the  facts.  All  she  did  was  turn 
documents  that  she  found,  without  any  knowledge  of  their 
contents,  over  to  her  attorneys  in  connection  with  a  di- 
vorce action,  two  years  after  the  purported  partnership 
was  set  up  [R.  86,  88,  109,  110].  Since  appellant  never 
told  her  attorneys  that  she  was  a  partner  [R.  109],  all 
that  even  the  attorneys  knew  was  what  they  found  in 
those  documents.  Clearly  the  pleadings  which  they  per- 
pared,  which  she  herself  did  not  understand  [R.  97-98], 
did  not  amount  to  a  ratification  by  her.  (Dwyer  v.  Dwyer, 
supra. ) 
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3. 

The  term  ratification  has  sometimes  been  used  to  mean 
estoppel.     (2  C.  J.  S.  Sec.   1070.) 

It  may  be  that  that  is  what  the  Court  below  meant, 
since  the  Court  stated  expressly  that  it  was  basing  its 
determination  on  the  acts  of  appellant  after  the  date  of 
the  alleged  partnership  agreement.  The  Court  stated,  as 
already  quoted  above  [R.  119]: 

"If  I  was  deciding  this  thing  in  the  first  instance, 
I  am  rather  doubtful  I  would  find  there  is  a  partner- 
ship. .  .  . 

But,  however,  even  though  there  may  not  be  a 
partnership,  the  plaintiff  here,  the  taxpayer,  assumed 
there  was  a  partnership,  acted  as  if  there  was  a  part- 
nership. .   .   ." 

The  Court  also  stated  there: 

"I  would  not  find  that  the  plaintiff  in  this  action 
was  bound  by  the  partnership  agreement  under  the 
evidence  before  me  unless  it  had  been  for  her  actions 
after  the  date  of  the  agreement." 

The  Court  further  stated  [R.  130] : 

"It  seems  to  me  that  Mrs.  Borin  is  now  estopped 
from  denying  the  partnership,  although  if  it  hadn't 
been  for  her  subsequent  acts  and  conduct,  I  would 
feel  she  was  not  liable,  but  I  am  basing  my  opinion 
purely  on  the  actions  of  Mrs.  Borin.  ...  I  feel  sorry 
for  Mrs.  Borin  because  I  don't  think  she  knew  what 
was  going  on.  .  .  ."     (Italics  added.) 

*T  would  like  the  findings  to  contain  the  express 
finding  that  I  am  finding  Mrs.  Borin  liable  because 
of  her  conduct  subsequent  to  the  first  day  of  May, 
1943.  I  think  because  of  her  conduct  she  is  now 
estopped  from  denying  that  there  was  a  partnership." 
(Italics  added.) 
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At  another  point  also  the  Court  expressly  stated  that  be- 
cause of  her  actions  to  terminate  the  partnership  agree- 
ment and  for  an  accounting  she  was  ''estopped"  from  de- 
nying the  partnership  [R.  135-136]. 

Thus  what  we  have  before  us  is  not  a  matter  of  simple 
ratification  but  a  question  of  estoppel. 

B.    There  Is  Not  a  Single  Item  of  Evidence  Here  to  Support 

an  Estoppel. 

1.  5 

The  trial  court,  as  above  indicated,  based  its  conclusion 
of  estoppel  entirely  or  primarily  upon  Exhibit  T,  a  com- 
plaint in  chancery  signed  by  appellant  which  sought  a 
termination  of  the  partnership  agreement  and  an  account- 
ing. The  complaint  was  admitted  over  appellant's  objec- 
tions [R.  128].  Its  principal  clauses  are  shown  in  the 
record  at  R.  159-168  and  a  single  paragraph  of  it  is 
quoted  in  Finding  XVII  [R.  53-54].  I 

This  complaint  was  drawn  by  appellant's  attorneys  from 
documents  given  to  them  [R.  97,  110].  If  Exhibit  1,  the 
purported  partnership  agreement,  was  one  of  those  docu- 
ments, it  was  a  document  she  never  knew  anything  about 
[R.  93].  Nor  did  she  ever  tell  her  attorneys  that  she  was 
a  partner  [R.  109,  113].  She  thought  only  that  they  were 
protecting  her  interests  in  connection  with  the  divorce  [R. 
97-98],  and  signed  complaints  in  reliance  upon  them  [R. 
109]. 

Apparently  the  com_plaint  was  only  in  aid  of  the  divorce 
proceeding.  Indeed,  appellee  v/as  unable  to  show  that  the 
complaint  was  ever  prosecuted  [R.  101].  The  Court's 
Findings  show  clearly  also  that  she  never  received  any- 
thing [R,  55,  Fndg.  XX].  In  fact,  appellee  admitted  in 
open  court  that  she  never  got  anything   [R.  105].     The 
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question  therefore  remains  as  to  whether  the  mere  execu- 
tion of  that  complaint  supports  an  estoppel  against  her 
denial  of  the  fact  alleged  in  that  complaint  that  there  was 
a  partnership  and  that  she  was  a  member  thereof. 

As  the  Court  below  pointed  out,  the  document  is  in- 
complete on  its  face  [R.  99].  A  mere  complaint,  more- 
over, under  Illinois  law  does  not  bind  the  pleader  but  is 
intended  merely  to  frame  the  issues.  A  litigant  there  may 
at  any  time  before  final  judgment  amend  his  pleading, 
and  may  even  amend  it  after  judgment,  to  conform  to  the 
proof.  (Smith-Hurd  Illinois  Annotated  Statutes,  Civil 
Practice  Act,  Chap.  110,  Sec.  46(3);  Wiedow  v.  Carpen- 
ter (1941),  310  111.  App.  342,  34  N.  E.  2d  83;  see  Mc- 
Cartney V.  McCartney  (1956),  8  111.  2d  494  134  N  E 
2d  789.) 

Furthermore,  as  shown  above,  pages  32-34,  this  very 
Exhibit  T  upon  which  the  Court  based  an  estoppel  shows 
on  its  face  that  the  partnership  was  a  mere  sham  and  the 
alter  ego  of  Nathan  Borin. 

Whether  or  not  Exhibit  T  constituted  admissible  evi- 
dence, it  certainly  does  not  support  an  estoppel.  As  the 
Court  below  found,  appellant  never  received  anything  from 
either  the  corporation  or  the  partnership  [R.  50,  55, 
Fndgs.  IX,  XX] ;  there  was  no  benefit  received  and  ac- 
cepted by  her  [R.  132].  Nor  does  the  record  show  that 
appellee  ever  relied  upon  the  said  Exhibit  T,  or  upon  any 
other  document,  act  or  representation  to  its  detriment. 

The  essential  elements  of  estoppel  are  summarized  by 
this  Court  in  California  State  Board  of  Equalization  v. 
Coast  Radio  Products  (C.  A.  9,  1955),  228  F.  2d  520, 
525,  as  follows : 

"Four  elements  are  necessary :  ( 1 )  the  party  to  be 
estopped  must  know  the  facts;   (2)   he  must  intend 
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that  his  conduct  shall  be  acted  on  or  must  so  act  that 
the  party  asserting  the  estoppel  has  a  right  to  believe 
it  is  so  intended;  (3)  the  latter  must  be  ignorant  of 
the  true  facts;  and  (4)  he  must  rely  on  the  former's 
conduct  to  his  injury."  (See,  also,  31  C.  J.  S.  254 
(Sec.  67),  349  (Sec.  109b).) 

These  principles  apply  where  estoppel  is  asserted  on  the 
basis  of  a  pleading.  (General  Petroleum  Corporation  v. 
Daugherty  (C.  A.  9),  117  F.  2d  529,  535.) 

Also,  the  burden  of  proving  those  elements  of  estoppel 
are  always  upon  the  party  asserting  it.  {Coen  v.  Amer- 
ican Surety  Co.  of  New  York  (C.  A.  8),  120  F.  2d  393, 
31  C.  J.  S.  454,  cert,  den.,  314  U.  S.  667,  62  S.  Ct.  128.) 

As  the  doctrine  of  estoppel  rests  on  equity,  a  party  is 
not  estopped  where  the  equities  are  in  his  favor.  (31 
C.  J.  S.,  Estoppel,  Sec.  108,  p.  346.)  The  foundation  of 
equitable  estoppel  is  in  justice  and  good  conscience.  (2 
Pom.  Eq.  Jur.  802;  Rothschild  v.  Title  Guarantee  and 
Trust  Company,  204  N.  Y.  458,  97  N.  E.  879;  Wheelock 
V.  Commissioner  (C.  A.  5,  1935),  77  F.  2d  474.)  Here  the 
Court  below  stated  again  and  again  that  the  equities  were 
in  appellant's  favor  [R.  105-106,  132],  and  appellee  openly 
admitted  that  this  is  a  "harsh  case"   [R.  108]. 

It  must  be  borne  in  mind  also  that  the  liability  of  a 
transferee  is  based  upon  the  trust  fund  doctrine.  It  is  a 
proceeding  in  equity.  {Phillips  v.  Commissioner,  supra; 
Phillips-Jones  Corporation,  et  al.  v.  Parmley,  supra,  302 
U.  S.  at  235-236.) 

2. 

The  Court  below  also  made  some  reference  to  a  claim 
for  refund  filed  with  the  revenue  office  [R.  129-130].  The 
body  of  the  claim  is  set  out  at  R.  172.     It  is  clear  that 
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the  claim  was  not  based  upon  any  contention  by  appellant 
that  she  was  a  bona  fide  limited  partner  in  Borin  Art 
Products  Company.  On  the  contrary,  the  basis  of  the 
claim  is  that  she  was  not  such  a  partner  and  that  she  was 
merely  so  designated  for  tax  purposes  by  her  then  hus- 
band, Nathan  Borin. 

Besides,  there  was  attached  to  the  claim  the  letter  from 
the  government  dated  March  30,  1950,  covered  by  the  pre- 
trial order  [R.  13].  There  were  in  fact  three  such  claims, 
Government  Exhibits  W,  X,  and  Y  [R.  122-123],  for  the 
years  and  in  the  amounts  shown  in  the  said  letter  of  March 
30,  1950.  The  letter  was  attached  to  the  first  of  these 
claims  but  all  three  claims  were  filed  at  the  same  time 
together  with  the  said  letter.* 

In  the  first  place,  appellant  signed  these  claims  at  the 
request  of  her  attorney  or  accountant  without  knowing 
what  they  were  about  [R.  122-124].  She  did  not  even 
know  whether  the  amounts  shown  were  ever  paid.  She 
just  signed  the  papers  at  her  accountant's  request  [R. 
124-125].  In  the  second  place,  it  is  clear  from  the  said 
letter  of  March  30,  1950,  attached  to  the  first  of  these 
claims.  Exhibit  W,  that  these  claims  were  based  upon  the 
formal  representation  by  the  government  that  appellant 
was  entitled  to  the  amounts  shown.  What  the  govern- 
ment obviously  intended  by  that  letter  was  to  offset  over- 


Because  of  the  reference  to  the  letter  in  the  pretrial  order  appel- 
lant failed  to  request  that  it  be  printed  as  a  part  of  Govern- 
ment s  Exhibit  W.  It  is  a  part  of  the  unprinted  record  in  this 
Court.  The  inclusion  of  the  said  letter  as  a  part  of  that  exhibit 
was  specifically  requested  in  the  "Second  Amendment  to  Designa- 
tion of  Contents  of  Record  on  Appeal"  filed  by  appellant  but  the 
clerks  certificate  [R.  78]  fails  to  show  that  fact  in  reference  to 
the  said  exhibit.  Appellant  will  ask  for  its  printing  if  the  court  or 
appellee  so  suggests. 
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assessments  in  favor  of  appellant  against  deficiencies 
against  Nathan  Borin.  Only  appellant  could  have  filed 
these  claims,  even  though  they  were  to  be  so  offset.  (I.  R. 
C.  1939,  Sec.  322(b)(1),  10  Mertens  Sec.  58.05.)  In 
effect  then  the  filing  of  these  claims  was  induced  by  the 
government  for  its  own  benefit. 

There  is  no  indication  anywhere  that  these  claims  were 
filed  for  any  other  purpose,  that  appellant  actually  in- 
tended to  collect  any  money  by  means  of  them,  that  the 
government  ever  paid  any  money  out  by  means  of  them, 
or  in  reliance  on  said  claim  or  claims.  As  the  record 
shows,  moreover,  appellant  offered  to  waive  the  said 
claims  [R.  125]. 

There  is  nothing  whatever  in  the  said  claim  or  claims 
to  support  an  estoppel.  On  the  contrary  they  show  on 
their  face  that  the  partnership  was  a  sham. 

3. 

The  Court  below  also  made  a  general  reference  to  "cer- 
tain papers  that  she  [appellant]  filed  with  the  Internal 
Revenue  Department."  Apparently  the  Court  there  had 
reference  to  the  extensions  of  time  referred  to  in  Finding 
X  [R.  50],  and  to  the  so-called  "Transferee  agreement" 
set  out  in  Finding  XI  [R.  50-51]. 

As  to  the  transferee  agreements  referred  to  in  Finding 
XI,  which  appellant  signed  like  the  many  other  docu- 
ments at  the  request  of  her  accountant  without  know- 
ing what  they  were  [R.  130],  these  documents,  admitted 
into  evidence  over  appellant's  objections  [R.  127-128], 
were  agreements  recognizing  that  appellant  was  the  trans- 
feree "to  the  extent  of  her  Hability  as  a  transferee  under 
the  Internal  Revenue  Code"  [R.  51].    But  that  is  the  very 
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liability  which  is  here  in  question.     Obviously  then  this 
document  merely  begs  the  question. 

Moreover,  the  document  says  "In  consideration  of  the 
Commissioner  of  Internal  Revenue  not  issuing  a  statutory 
notice  of  deficiency  to  and  making  an  assessment  against 
Borin  Art  Products  Corporation"  [R.  50-51].  But  the 
Commissioner  did  make  such  an  assessment  [R.  49,  Fndg. 
V]  for  the  years  there  involved.  Obviously  then,  if  this 
transferee  agreement  was  an  agreement,  then  the  Com- 
missioner violated  it  and  certainly  is  not  in  a  position  here 
to  rely  upon  it. 

By  the  same  token  the  final  sentence  of  Finding  XI 
[R.  51]  is  clearly  contrary  to  the  evidence.  The  evidence 
does  not  show  a  single  thing  which  the  Commissioner  did 
in  reliance  upon  those  documents.  On  the  contrary,  since 
he  disregarded  these  "transferee  agreements"  and  made 
the  assessment,  then  certainly  he  did  not  rely  upon  them. 
Furthermore,  while  the  said  "transferee  agreements"  are 
dated  February  8,  1946  [R.  50-51],  the  Commissioner 
ruled,  as  late  as  March  30,  1950  [R.  13],  that  appellant 
was  not  a  member  of  the  partnership  and  that  her  so- 
called  interest  was  in  fact  owned  by  Nathan  Borin.  Plainly 
the  final  sentence  of  Finding  XI  is  contrary  to  completely 
uncontradicted  evidence. 

We  submit  also  that  for  one  not  lettered  in  the  law  and 
unfamiliar  with  business  practices  [R.  109]  these  docu- 
ments do  not  speak  for  themselves. 

As  to  the  extensions  of  time  referred  to  in  Finding  X 
[R.  50],  certainly  they  constitute  no  support  for  an  estop- 
pel, or  even  evidence  of  anything.  They  are  extensions  of 
the  time  in  which  things  are  to  be  determined.  They  are 
not  determinations  within  themselves.     Certainly  a  mere 
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agreement  to  an  extension  of  time  for  assessment  is  not 
recognition  of  the  liability  alleged  by  the  government.  This 
completely  begs  the  question.* 

Lastly,  as  to  the  partnership  returns,  Exhibits  P,  Q, 
R,  and  S  [R.  155-158],  introduced  by  appellee  over  appel- 
lant's objections  [R.  97,  128],  they  were  not,  as  the  record 
cited  shows,  put  in  through  any  witness,  or  in  any  proper 
way  identified,  and  there  is  nothing  whatever  on  them  to 
show  that  appellant  ever  knew  that  they  even  existed. 
Clearly  they  are  the  sheerest  form  of  hearsay. 

Appellee  by  requesting  the  inclusion  of  those  returns  as 
a  part  of  the  printed  record  here,  and  by  including  in  the 
Findings  the  extension  of  time  and  "transferee  agree- 
ments" referred  to  above,  apparently  considered  them  es- 
sential to  the  judgment.  We  submit  that  the  admission  of 
any  and  all  of  these  various  documents  was  reversible 
error. 

C.  Estoppel  Requires  That  It  Must  Be  Pleaded  by  the 
Person  Asserting  It  and  There  Is  No  Such  Pleading 
Here. 

Estoppel  must  be  pleaded  by  the  person  asserting  it. 
(Bowles  V.  Capital  Packing  Co.  (C.  A.  10),  143  F.  2d  87; 
Strouhal  v.  Allied  Development  Co.  (C.  A.  10),  220  F.  2d 
541,  544.)  There  is  no  such  pleading  here.  For  this 
reason,  as  well  as  the  others  cited  above,  it  follows  of 
necessity  that  estoppel  cannot  be  applied  here. 


*The  waiver  form  shown  in  Finding  XII  [R.  52],  which  appel- 
lant was  led  to  believe  was  also  a  mere  extension  of  time,  is  fully 
covered  above,  pp.  16-17. 
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VI. 

Appellee  Failed  to  Plead,  or  Offer  Any  Proof,  That 
the  Taxes  of  the  Alleged  Transferor  Had  Not 
Been  Paid,  and  There  Is  No  Finding  of  Such 
Nonpayment. 

A.  For  This  Purpose  It  Was  Incumbent  Upon  the  Govern- 
ment to  Allege  and  Prove  Nonpayment  of  the  Tax  of 
the  Alleged  Transferor,  Borin  Art  Products  Corporation, 
and  No   Such  Allegation  or  Proof  Was  Made. 

The  assessment  against  a  transferee  is  not  limited  to 
such  transferee's  pro  rata  share  of  tax.  The  Commis- 
sioner may  assess  each  transferee  to  the  full  extent  of  the 
amount  received  by  him,  even  though  the  total  thus  as- 
sessed against  all  of  the  transferees  exceeds  the  full 
amount  of  the  transferor's  liability.  (Phillips  v.  Com- 
missioner, supra. ) 

Of  course,  the  Commissioner  may  not  collect  from  all 
of  the  transferees  more  than  the  full  amount  of  the  trans- 
feror's liability.  (Phillips-Jones  Corporation  v.  Parmley, 
supra,  302  U.  S.  at  237.)  It  necessarily  follows  that 
there  must  be  allegation  and  proof,  not  only  of  the  value  of 
the  assets  transferred,  but  also  that,  regardless  of  whether 
the  assessment  against  the  particular  transferee  has  been 
paid  or  not,  the  transferor's  indebtedness  in  respect  to 
which  the  assessment  was  made  has  not  already  been  paid. 
(9  Mertens,  Sec.  53.25.) 

Here,  however,  there  is  neither  allegation  nor  proof, 
nor  even  a  Finding,  that  the  taxes  of  the  alleged  transferor 
remain  unpaid. 

The  lower  court  did  find  [R.  53]  that  "No  part  of  any 
of  said  unpaid  balances  has  been  paid."  The  reference  is, 
however,  to  the  assessment  against  appellant.  As  Phillips 
V.  Commissioner,  supra,  shows,  it  may  have  assessed  the 
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full  amount  of  the  tax  against  each  and  every  one  of  the 
alleged  transferees.  It  would  be  enough  if  payments  by 
the  others  aggregated  the  tax  liability  of  the  transferor. 
There  is  certainly  no  need  of  specific  payment  of  the  lia- 
bility asserted  against  appellant. 

Thus  we  have  neither  allegation  nor  proof  nor  a  Find- 
ing that  the  taxes  of  the  transferor  have  not  been  paid. 
Indeed,  appellee  at  the  trial  made  it  clear  that  it  had  no 
knowledge  on  this  subject  [R.  104].  The  colloquy  re- 
ferred to  is  the  following: 

"The  Court:  May  I  inquire,  have  you  collected 
taxes  from  the  other  members  of  the  partnership? 

Mr.  Messer:  I  do  not  know  that,  your  Honor. 
That  was  in  Chicago.  That  is  not  part  of  the  Gov- 
ernment's case." 

I 

Nor  is  it  here  merely  a  matter  of  speculative  possibility. 
As  the  record  shows,  taxes  of  the  corporation  for  1940 
and  1941  were  paid,  after  its  dissolution,  by  persons  other 
than  appellant  [R.  13].  There  is  no  reason  to  suppose 
that  the  same  thing  could  not  have  happened  for  the  years 
involved  here,  1942  and  1943.  Certainly  these  are  facts 
which  the  government  could  prove,  and  at  the  same  time 
facts  which  would  not  ordinarily  be  in  the  knowledge  of 
appellant. 

It  follows  for  this  reason  alone  that  the  judgment  below 
is  unsupported  by  the  record. 


I 
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VII. 

Appellant  Was  at  Most  a  Limited  Partner  and  a 
Limited  Partner  Under  the  Law  of  Illinois  Is 
Not  Liable  for  Any  of  the  Debts  of  the  Partner- 
ship. 

As  the  Findings  show,  the  assets  of  the  corporation 
were  transferred  directly  to  the  alleged  partnership,  Borin 
Art  Products  Company  [R.  49,  Fndg.  VI].  Appellant 
had  no  part  in  any  way  in  the  transfer  [R.  53,  Fndg. 
XVI].  Indeed,  her  signature  on  the  so-called  partnership 
agreement  was  forged  [R.  81-83].  What  the  Findings 
state  is  that  appellant,  because  of  subsequent  acts,  became 
a  limited  partner  in  the  said  entity  [R.  49-50,  Fndg.  VIII; 
R.  53,  Fndg.  XVI]. 

As  pointed  out  above  under  Point  I,  page   18,  appel- 
lant's obligation,  if  any,  is  determined  under  the  law  of  the 
State  of  Illinois.  Assuming  then  that  she  was  a  limited 
partner,  what  is  her  liability?  A  limited  partner  under  Illi- 
nois law,  as  is  also  true  under  the  law  of  California  and 
most  other  states,  is  liable  only  to  the  extent  of  his  invest- 
ment; that  is,  his  investment  can  be  lost  but  no  additional 
amount  can  be  collected  from  him.  (Smith-Hurd  111.  Ann. 
Stat.,  Chap.  106K,  Sees.  44,  60(1),  (4) ;  Illinois  Law  and 
Practice,  Vol.  29,  Partnerships,  Sec.  303;  In  re  Marcuse  & 
Co.  (C.  A.  7),  281  Fed.  929,  affirmed  in  Giles  v.  Vette, 
263  U.  S.  553,  44  S.  Ct.   157;  Henningson  v,  Howard, 
117  Cal.  App.  2d  352.) 

It  follows  clearly  that  by  no  possibility  and  even  under 
the  factual  pattern  asserted  by  appellee  could  any  amount 
be  collected  from  appellant  here. 
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viir. 

If  Appellant  Did  Receive  Any  Assets  as  a  Transferee 
Her  Resulting  Liability  Was  Exhausted  by  the 
Payments  Made  on  an  Assessment  Against  Her 
for  the  Corporate  Taxes  of  Years  Prior  to  Those 
Here  Involved. 

It  was  stipulated  in  the  pretrial  conference  order  [R. 
13]  that  an  assessment  was  made  against  appellant  in  the 
amount  of  $12,000.00  as  alleged  transferee  of  Borin  Art 
Products  Corporation  in  respect  of  its  income  and  excess 
profits  taxes  for  the  years  1940  and  1941,  because  of  the 
distribution  upon  dissolution  of  said  corporation.  It  is 
also  there  stipulated  that  the  said  assessment  was  subse- 
quently paid,  albeit  by  persons  other  than  appellant. 

A  person's  liability  may  of  course  be  liquidated  by  pay- 
ment by  others  as  well  as  by  a  payment  by  himself.  {Phil- 
lips-Jones Corporation  v.  Parmley,  supra.) 

It  is  clear  then  that  if  appellant  was  Hable  as  a  trans- 
feree to  the  extent  of  $12,000.00,  as  the  Court  below  has 
found,  then  that  liability  was  liquidated  by  the  said  pay- 
ment on  taxes  for  1940  and  1941. 

Conclusion. 

In  conclusion,  appellant  submits  that  the  judgment  en- 
tered below  was  erroneous,  and  that  appellant  is  not  liable 
as  a  transferee  of  Borin  Art  Products  Corporation. 

Respectfully  submitted, 

George  T.  Altman, 

Attorney  for  Appellant. 
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APPENDIX. 

I.  R.  C.  1939. 

Section  272.     Procedure  in  General. 

(a)(1)   Petition  to  Board  of  Tax  Appeals.— If  in  the 
case  of  any  taxpayer,  the  Commissioner  determines  that 
there  is  a  deficiency  in  respect  of  the  tax  imposed  by  this 
chapter,  the  Commissioner  is  authorized  to  send  notice  of 
such  deficiency  to  the  taxpayer  by  registered  mail.    Within 
ninety  days  after  such  notice  is  mailed  (not  counting  Sat- 
urday, Sunday,  or  a  legal  holiday  in  the  District  of  Colum- 
bia as  the  ninetieth  day),  the  taxpayer  may  file  a  petition 
with  the  Board  of  Tax  Appeals  for  a  redetermination  of 
the  deficiency.     No  assessment  of  a  deficiency  in  respect 
of  the  tax  imposed  by  this  chapter  and  no  distraint  or  pro- 
ceeding in  court  for  its  collection  shall  be  made,  begun,  or 
prosecuted  until  such  notice  has  been  mailed  to  the  tax- 
payer, nor  until  the  expiration  of  such  ninety-day  period, 
nor,  if  a  petition  has  been  filed  with  the  Board,  until  the 
decision  of  the  Board  has  become  final.     Notwithstanding 
the  provisions  of  section  3653(a)  the  making  of  such  as- 
sessment or  the  beginning  of  such  proceeding  or  distraint 
during  the  time  such  prohibition  is  in  force  may  be  en- 
joined by  a  proceeding  in  the  proper  court. 

(d)  Waiver  of  Restrictions.— The  taxpayer  shall  at 
any  time  have  the  right,  by  a  signed  notice  in  writing  filed 
with  the  Commissioner,  to  waive  the  restrictions  provided 
in  subsection  (a)  of  this  section  on  the  assessment  and 
collection  of  the  whole  or  any  part  of  the  deficiency. 

Section  311.     Transferred  Assets. 

(a)   Method  of  Collection.— The  amounts  of  the  follow- 
ing liabilities  shall,  except  as  hereinafter  in  this  section 
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provided,  be  assessed,  collected,  and  paid  in  the  same  man- 
ner and  subject  to  the  same  provisions  and  limitations  as 
in  the  case  of  deficiency  in  a  tax  imposed  by  this  chapter 
(including  the  provisions  in  case  of  delinquency  in  pay- 
ment after  notice  and  demand,  the  provisions  authorizing 
distraint  and  proceedings  in  court  for  collection,  and  the 
provisions  prohibiting  claims  and  suits  for  refunds)  : 

(1)  Transferees. — The  liabiUty,  at  law  or  in  equity,  of 
a  transferee  of  property  of  a  taxpayer,  in  respect  of  the 
tax  (including  interest,  additional  amounts,  and  additions 
to  the  tax  provided  by  law)  imposed  upon  the  taxpayer  by 
this  chapter. 

Section  322.    Refunds  and  Credits. 

(b)   Limitation  on  Allowance. — 

(1)  Period  of  Limitation. — Unless  a  claim  for  credit 
or  refund  is  filed  by  the  taxpayer  within  three  years  from 
the  time  the  return  was  filed  by  the  taxpayer  or  within  two 
years  from  the  time  the  tax  was  paid,  no  credit  or  refund 
shall  be  allowed  or  made  after  the  expiration  of  whichever 
of  such  periods  expires  the  later.    .    .     . 

Smith-Hurd  III.  Annotated  Stats.,  Chapter  106^. 

Section  44.    Definition  of  Limited  Partnership. 

A  limited  partnership  is  a  partnership  formed  by  two  or 
more  persons  under  the  provisions  of  Section  2,  having  as 
members  one  or  more  general  partners  and  one  or  more 
limited  partners.  The  limited  partners  as  such  shall  not 
be  bound  by  the  obligations  of  the  partnership. 
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Sec.  60.  Liability  of  Limited  Partner  to  Partnership- 
Waiver  or  Compromise  of  Liabilities. 

(1)   A  limited  partner  is  liable  to  the  partnership 

(a)  For  the  difference  between  his  contribution  as 
actually  made  and  that  stated  in  the  certificate 
as  having  been  made,  and 

(b)  For  any  unpaid  contribution  which  he  agreed 
in  the  certificate  to  make.  . 

(4)  When  a  contributor  has  rightfully  received  the 
return  in  whole  or  in  part  of  the  capital  of  his  contribu- 
tion, he  is  nevertheless  liable  to  the  partnership  for  any 
sum  not  in  excess  of  such  return  with  interest,  necessary 
to  discharge  its  liabilities  to  all  creditors  who  extended 
credit  or  whose  claims  arose  before  such  return. 

Smith-Hurd  111.  Annotated  Stats.,  Chapter  110. 
Section  46.    Amendments. 

(3)  A  pleading  may  be  amended  at  any  time  before  or 
after  judgment,  to  conform  the  pleading  to  the  proofs, 
upon  terms  as  to  costs  and  continuance  that  may  be  just. 
IHinois  Rev.  Stats.,  1957  Ed.,  Chapter  2>2. 

Section  157.75.  Election  to  Dissolve  Voluntarily  by 
Consent  of  Shareholders. 

A  corporation  may  elect  to  dissolve  voluntarily  and  wind 
up  its  affairs  by  the  written  consent  of  the  holders  of  rec- 
ord of  all  of  its  outstanding  shares,  in  the  following  man- 
ner: 

Upon  the  execution  of  such  written  consent  by  all  the 
shareholders  of  record,  a  statement  of  intent  to  dissolve 
shall  be  executed  in  duplicate  by  the  corporation  by  its 
president  or  a  vice-president,  and  verified  by  him,  and  the 


corporate  seal  shall  be  thereto  affixed,  attested  by  the  sec- 
retary or  assistant  secretary,  which  shall  set  forth  and 
contain : 

(d)  The  agreement  signed  by  all  shareholders  of  rec- 
ord of  the  corporation  consenting  to  its  dissolution. 

(e)  That  such  agreement  is  signed  by  all  shareholders 
of  record  of  the  corporation  or  signed  in  their  names  by 
their  attorneys  thereunto  duly  authorized. 

Section  157.76.  Election  to  Dissolve  Voluntarily  by  act 
of  corporation. 

A  corporation  may  elect  to  dissolve  voluntarily  and  wind 
up  its  affairs  by  the  act  of  the  corporation  in  the  following 
manner : 

(a)  The  board  of  directors  shall  adopt  a  resolution 
recommending  that  the  corporation  be  dissolved  volun- 
tarily, and  directing  that  the  question  of  such  dissolution 
be  submitted  to  a  vote  at  a  meeting  of  shareholders  which 
may  be  either  an  annual  or  special  meeting. 

(b)  Written  or  printed  notice  stating  that  the  purpose, 
or  one  of  the  purposes,  of  such  meeting  is  to  consider  the 
advisability  of  voluntarily  dissolving  the  corporation,  shall 
be  given  to  each  shareholder  of  record  entitled  to  vote  at 
such  meeting  within  the  time  and  in  the  manner  provided 
in  this  Act  for  the  giving  of  notice  of  meetings  of  share- 
holders. If  such  meeting  be  an  annual  meeting  such  pur- 
pose may  be  included  in  the  notice  of  such  annual  meeting. 
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vs. 
United  States  of  America, 

Appellee. 


On  Appeal  From  the  Judgment  of  the  United  States  District 
Court  for  the  Southern  District  of  California. 


BRIEF   FOR  THE  APPELLEE. 


Opinion  Below. 

The  findings  of  fact  and  conclusions  of  law  of  the  Dis- 
trict Court  [R.  47-57]  are  not  officially  reported. 

Jurisdiction. 

This  appeal  involves  transferee  liability  for  unpaid  cor- 
porate income  and  excess  profits  taxes  which  were  as- 
sessed for  the  calendar  year  1942  and  for  the  period 
January  1,  1943,  through  April  30,  1943.  [R.  12,  48- 
49,  53.]  The  appellant,  who  is  a  transferee,  and  here- 
inafter referred  to  as  the  taxpayer,  commenced  a  suit  to 
enjoin  the  District  Director  from  collecting  the  assessed 
tax.     [R.  48.]     The  United  States  intervened  under  the 


— 2— 

authority  of  Section  7401,  Internal  Revenue  Code  of  1954, 
to  recover  the  assessed  taxes  from  the  taxpayer.  [R.  48.]^ 
Jurisdiction  was  conferred  on  the  District  Court  under 
28  U.  S.  C,  Sections  1340  and  1345.  The  judgment  of 
the  District  Court  was  entered  on  February  17,  1958. 
[R.  58.]  Within  sixty  days,  or  on  March  7,  1958,  tax- 
payer's notice  of  appeal  was  filed.  [R.  71.]  Jurisdiction 
is  conferred  on  this  Court  under  28  U.  S.  C,  Section  1291. 

Question  Presented. 

Whether  taxpayer  is  liable  as  a  transferee  under  Sec- 
tion 311,  Internal  Revenue  Code  of  1939,  where  in  an  ex- 
change for  her  corporate  stock  she  received,  in  accord- 
ance with  a  partnership  agreement  which  she  ratified,  a 
10%  interest  in  the  partnership  to  which  all  the  corporate 
assets  were  transferred. 

Statute  and  Regulations  Involved. 

Internal  Revenue  Code  of  1939: 
Sec.  311.    Transferred  assets. 

(a)  Method  of  Collection. — The  amounts  of  the 
following  liabilities  shall,  except  as  hereinafter  in 
this  section  provided,  be  assessed,  collected,  and  paid 
in  the  same  manner  and  subject  to  the  same  provi- 
sions and  Hmitations  as  in  the  case  of  a  deficiency  in 
a  tax  imposed  by  this  chapter  (including  the  provi- 
sions in  case  of  delinquency  in  payment  after  notice 
and  demand,  the  provisions  authorizing  distraint  and 
proceedings  in  court  for  collection,  and  the  provisions 
prohibiting  claims  and  suits  for  refunds)  : 

(1)    Transferees. — The    liabiHty,    at    law    or    in 

equity,  of  a  transferee  of  property  of  a  taxpayer, 


^The  parties  have  stipulated  that  the  injunction  action  is  now  moot 
and  this  proceeding  is  reduced  to  the  action  in  intervention.  [R.  19.] 
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in  respect  of  the  tax  (including  interest,  additional 
amounts,  and  additions  to  the  tax  provided  by  law) 
imposed  upon  the  taxpayer  by  this  chapter. 
******** 
Any  such  liability  may  be  either  as  to  the  amount  of 
tax  shown  on  the  return  or  as  to  any  deficiency  in 
tax. 

******** 
(26  U.  S.  C,  1952  ed.,  Sec.  311.) 

Treasury  Regulations   111,  promulgated  under  the  In- 
ternal Revenue  Code  of  1939: 

Sec.  29.311-1.  Claims  in  Cases  of  Transferred 
Assets. —   *   *   * 

The  term  ''transferee"  as  used  in  this  section  in- 
cludes an  heir,  legatee,  devisee,  distributee  of  an  es- 
tate of  a  deceased  person,  the  shareholder  of  a  dis- 
solved corporation,  the  assignee  or  donee  of  an 
insolvent  person,  the  successor  of  a  corporation,  a 
party  to  a  reorganization  as  defined  in  section  112, 
and  all  other  classes  of  distributees. 


Statement. 

The  facts  as  found  by  the  District  Court  may  be  stated 
as  follows: 

Taxpayer,  Claire  B.  Morse,  commenced  a  suit  to  en- 
join the  collection  of  the  taxes  which  had  been  assessed 
against  her  as  a  transferee.  The  United  States  inter- 
vened, pursuant  to  the  authorization  of  the  Commissioner 
of  Internal  Revenue  and  the  direction  of  the  Attorney 
General  of  the  United  States,  to  collect  the  taxes  from 
taxpayer.     [R.  48-49.]     As  noted  above,  the  parties  have 


stipulated  that  the  injunction  action  is  now  moot  and  this 
proceeding  is  reduced  to  the  action  in  intervention.  [R. 
19.] 

The  Commissioner  of  Internal  Revenue  made  an  assess- 
ment against  Borin  Art  Products  Corporation,  an  Illinios 
corporation,  of  declared  value  excess  profits  tax  and  ex- 
cess profits  tax,  penalties  and  interest,  for  the  calendar 
year  1942  and  for  the  period  January  1,  1943,  through 
April  30,  1943,  in  the  amount  of  $110,334.07  and  over- 
assessment  in  income  tax  in  the  amount  of  $2,046.98. 
No  part  of  the  assessment  was  paid  by  the  corporation. 
[R.  49.] 

On  April  30,  1943,  the  Borin  Art  Products  Corpora- 
tion was  dissolved  and  on  or  about  that  date,  all  the 
assets  of  the  corporation  were  transferred  to  a  partner- 
ship, Borin  Art  Products  Company.     [R.  49.]  ^ 

Upon  the  dissolution  of  the  Borin  Art  Products  Cor- 
poration, taxpayer  did  not  receive  directly  any  of  the 
money,  property  or  assets  of  the  corporation  but  received 
for  her  interest  of  80  shares  in  the  corporation  a  10% 
interest  in  the  partnership  Borin  Art  Products  Company. 
Under  the  partnership  agreement  dated  May  1,  1943, 
which  created  the  partnership  of  Borin  Art  Products 
Company,  taxpayer  was  one  of  the  limited  partners  named 
therein  and  the  agreed  value  of  the  10%  interest  which 
she  received  in  the  partnership  was  $12,000.     [R.  49-50.] 

Timely  consents  extending  the  period  of  limitations 
upon  assessment  of  hability  at  law  or  in  equity  against 
a  transferee  were  executed  by  taxpayer.  The  last  con- 
sent, dated  December  4,  1947,  extended  the  period  of 
limitations  to  June  30,  1951.     [R.  50.] 


— 5— 

On  or  about   February  8,    1946,   taxpayer  executed  a 
transferee  agreement  which  was  as  follows   [R.  50-51]: 

Transferee  Agreement 

Date     February  8,  1946 

In  consideration  of  the  Commissioner  of  Internal 
Revenue  not  issuing  a  statutory  notice  of  deficiency 
to  and  making  an  assessment  against  Borin  Art  Prod- 
ucts Corporation,  incorporated  under  the  laws  of  the 
State  of  Illinois  on  September  15,  1932,  the  under- 
signed, Claire  Borin,  admits  that  he  (or  she)  is  a 
transferee  of  the  assets  of  said  Borin  Art  Products 
Corporation  and  assumes  and  agrees  to  pay  the 
amount  of  any  and  all  Federal  income,  excess-profits, 
or  profits  taxes  finally  determined  or  adjudged  as 
due  and  payable  by  the  Borin  Art  Products  Corpo- 
ration for  the  taxable  year  ended  December  31,  1942, 
to  the  extent  of  her  liability  as  transferee  under  the 
Internal  Revenue  Code. 

The  undersigned  further  agrees  (1)  not  to  contest 
or  deny  in  court  or  otherwise  liability  as  transferee, 
(2)  in  the  absence  of  the  prior  written  consent  of  the 
Commissioner,  not  to  sell,  transfer,  or  assign  with- 
out adequate  consideration  all  or  any  substantial  por- 
tion of  his  (or  her)  assets,  (3)  upon  request  of  the 
Commissioner,  to  execute  consents  in  writing  ex- 
tending the  period  of  limitation  for  assessment. 

Claire  B.  Borin, 

Transferee. 

On  or  about  February  8,  1946,  taxpayer  executed  an- 
other transferee  agreement,  similar  in  all  respects  to  the 
one  set  forth  above,  except  that  it  covered  the  taxable 
period  January  1,  1943,  to  April  30,  1943,  of  the  Borin 
Art  Products  Corporation.  Both  agreements  were  de- 
livered to  the  Government  which  accepted  the  agreements 
and  relied  thereon.     [R.  51.] 


On  or  about  March  19,  1951,  taxpayer  executed  Form 
874  [Ex.  Z] — "Waiver  of  Restrictions  on  Assessment 
and  Collection  of  Deficiency  in  Tax  and  Acceptance  of 
Overassessment."     [R.  52.] 

The  form  contained  the  following  amounts  and  state- 
ment [R.  52] : 
Deficiencies : 

$  9,746.78  for  the  year  1942. 

2,822.72  for  the  period  January  1,  1943 
to  April  30,  1943 


$12,569.50 


Overassessment : 

$  1,490.02  for  the  year  1942. 

373.79  for  the  period  January  1,  1943 
to  April  30,  1943 


$  1,863.81 


"Represents  undersigned's  liabihty  as  a  transferee 
of  assets  of  Borin  Art  Products  Corporation,  Trans- 
feror, for  income  and  excess  profits  taxes  due  from 
said  Borin  Art  Products  Corporation,  Transferor." 

On  June  15,  1951,  the  Commissioner  of  Internal  Reve- 
nue assessed  against  taxpayer,  as  transferee  of  the  assets 
of  Borin  Art  Products  Corporation,  deficiencies  in  taxes 
of  the  corporation  in  amounts  as  follows: 

Taxable  Period:  Year  1942.  Amount  Assessed: 
$11,177.24.  Date  of  Assessment:  June  15,  1951. 
Dates,  Notice  and  Demands:  June  25,  1951.  Unpaid 
Balance:  $11,177.24.  Taxable  Period:  Jan.  1,  1943, 
thru  Apr.  30,   1943.     Amount  Assessed:   $3,588.89. 
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Date  of  Assessment:  June  15,  1951.  Dates,  Notice 
and  Demands:  June  26,  1951.  Unpaid  Balance: 
$3,588.89. 

No  part  of  any  of  the  unpaid  balances  has  been  paid. 
[R.  53.] 

The  complaint  in  intervention  was  filed  on  May  31, 
1957.     [R.  53.] 

Upon  dissolution  of  Borin  Art  Products  Corporation, 
as  hereinabove  set  forth,  the  corporation  was,  and  is, 
without  property  or  things  of  value.     [R.  53.] 

The  partnership  agreement  hereinabove  referred  to  was 
not  personally  signed  by  taxpayer,  nor  did  she  authorize 
anyone  to  sign  it  for  her  at  the  time  of  its  execution,  but 
subsequent  to  the  execution  of  the  partnership  agreement, 
she  recognized  and  ratified  the  partnership  agreement, 
and  became  obligated  thereunder,  as  fully  as  though  she 
had  personally  placed  her  signature  thereon  at  the  time  of 
its  execution.     [R.  53.] 

On  or  about  February  8,  1946,  taxpayer  signed  and 
verified  a  complaint  [Ex.  T]  for  dissolution  of  the  part- 
nership, Borin  Art  Products  Company.  The  complaint 
was  entitled  "Complaint  in  Chancery  for  Dissolution  of 
Parnership,  Accounting,  and  Other  Relief."  The  com- 
plaint alleged  that  taxpayer  entered  the  partnership  agree- 
ment dated  May  1,  1943,  and  that  the  agreement  was 
duly  recorded  in  the  office  of  the  Recorder  of  Deeds  of 
Cook  County,  Illinois.  Taxpayer  also  alleged  a  10% 
interest  in  the  claims  and  causes  of  action  of  the  part- 
nership against  certain  insurance  companies.     [R.  53-54.] 

Taxpayer  signed  Form  1040,  United  States  individual 
income  tax  return,  for  the  year  1944  in  blank.  The  re- 
turn reported  only  one  item  of  income  which  was  tax- 
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payer's  distributable  share,  in  the  amount  of  $32,239.42, 
of  the  partnership  income  of  Borin  Art  Products  Com- 
pany. The  tax  Habihty  of  $14,925.62  as  shown  on  the 
return  was  paid.  Taxpayer  did  not  sign  the  Form  1040, 
United  States  individual  income  tax  return  for  the  year 
1945.  Her  name  was  placed  on  the  form  by  someone 
else  without  her  knowledge.  She  did  not  have  knowl- 
edge of  its  contents  nor  did  she  have  knowledge  of  its 
filing  at  that  time.  The  return  reported  only  one  item  of 
income  which  was  taxpayer's  distributable  share,  in  the 
amount  of  $46,028.35,  of  the  partnership  income  of  Borin 
Art  Products  Company.  The  tax  liability  of  $26,596.39 
as  shown  on  the  return  was  paid.     [R.  54-55.] 

During  the  period  May  1,  1943,  to  termination  of  the 
partnership,  no  part  of  the  monies,  property  or  other 
assets  belonging  to  the  partnership,  Borin  Art  Products 
Company,  was  distributed  to  taxpayer,  nor  did  she  with- 
draw any  part  of  her  distributable  share  of  income  as  a 
partner  of  the  partnership.     [R.  55.] 

The  liability  of  taxpayer,  Claire  B.  Morse,  as  trans- 
feree of  the  assets  of  Borin  Art  Products  Corporation, 
to  the  United  States  of  America  is  limited  to  $12,000, 
the  agreed  value  of  the  taxpayer's  10%  interest  in  the 
partnership,  Borin  Art  Products  Company,  as  set  forth 
in  the  partnership  agreement  dated  May  1,  1943.  [R.  55.] 

At  all  times  pertinent  herein,  taxpayer  negotiated  with 
the  Internal  Revenue  Service  through  her  attorneys  or 
accountants  concerning  all  matters  pertaining  to  the  trans- 
feree liability  herein  involved  and  followed  their  advice 
and  recommendations  in  signing  all  documents,  agree- 
ments, extensions,  waivers,  etc.,  pertaining  to  the  liability. 
[R.  55.] 


—9— 

The  District  Court  held  that  taxpayer  was  liable  as  a 
transferee,  that  the  assessment  against  her  as  a  trans- 
feree was  validly  made  within  the  period  of  limitations 
as  extended  in  writing  and  that  taxpayer's  liability  as  a 
transferee  was  limited  to  $12,000,  the  agreed  value  of 
her  interest  in  the  partnership.     [R.  56-57.] 

Summary  of  Argument. 

A  transferee  of  a  taxpayer's  property  is  liable,  under 
Section  311,  of  the  Internal  Revenue  Code  of  1939,  at 
law  or  in  equity,  for  the  tax  owed  by  the  transferor  to 
the  extent  of  value  of  property  received  by  the  transferee. 
The  transferee's  liability  is  determined  by  state  law.  Here 
the  applicable  state  law  is  that  of  Illinois  as  both  parties 
agree. 

The  burden  of  proving  transferee  liability  is  on  the 
Government.  A  prima  facie  case  is  established  when  the 
Government  proves  that  there  was  a  transfer  of  property 
without  adequate  consideration,  that  as  a  result  of  the 
transfer,  the  transferor  was  insolvent,  that  a  proceeding 
against  the  transferor  is  useless  and  the  value  of  the 
property  transferred. 

The  Government  showed  that  taxpayer  was  a  stock- 
holder of  the  corporation  involved  under  Illinois  law  and 
a  stockholder  of  a  dissolved  corporation  is  a  transferee 
within  the  meaning  of  Section  311.  Taxpayer's  stock 
was  transferred  to  the  partnership  which  was  formed  for 
the  purpose  of  taking  over  the  corporation's  assets  and 
continuing  the  business  of  the  corporation.  In  exchange 
for  the  stock  transferred  to  the  partnership,  taxpayer  re- 
ceived a  10%  interest  in  the  partnership  of  an  agreed 
value  of  $12,000.  The  assets  of  the  corporation  were 
transferred  to  the  partnership.  This  left  the  corporation 
without  anything  of  value  and  the  corporation  was  dis- 
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solved.  Accordingly,  the  Government  established  a  prima 
facie  case  and  sustained  its  burden  of  proof.  The  burden 
of  going  forward  was  on  taxpayer  and  the  District  Court 
properly  found  that  this  burden  was  not  sustained. 

If  the  corporation  had  physically  distributed  the  assets 
to  taxpayer  who  then  transferred  them  to  the  partnership 
in  exchange  for  an  interest  in  the  partnership,  there  would 
not  be  any  doubt  that  taxpayer  would  be  liable  as  a  trans- 
feree. Here,  there  was  receipt  in  fact  by  the  partnership 
of  the  corporate  assets.  The  partnership  was  formed  for 
the  purpose  of  taking  over  the  corporate  assets  and  of 
continuing  the  corporation's  business.  The  receipt  by  the 
partnership  was  on  behalf  of  the  partners  who  had  re- 
ceived their  partnership  interest  in  exchange  for  and  on 
the  basis  of  their  ownership  of  the  corporation's  stock. 
This  receipt  of  the  assets  by  the  partnership  was  a  con- 
structive receipt  by  taxpayer  who  affirmed  her  interest  in 
the  partnership  and  was  entitled  to  receive  benefits  from 
the  partnership.  The  substance  and  effect  of  the  trans- 
actions are  the  same. 

The  partnership  agreement  was  competent  to  show  tax- 
payer's ownership  of  the  stock  since  taxpayer  recognized 
and  ratified  the  agreement  in  her  verified  complaint  for 
dissolution  of  the  partnership  and  an  accounting.  Tax- 
payer also  recognized  and  ratified  the  partnership  by  filing 
her  individual  income  tax  return  for  1944  reporting  only 
one  item  of  income  which  was  her  distributable  share  of 
the  partnership  income,  by  executing  transferee  agree- 
ments admitting  that  she  was  a  transferee  of  the  assets 
of  the  corporation  involved,  by  executing  various  consents 
extending  the  periods  of  limitation  upon  assessment  of 
transferee  Hability,  and  by  executing  a  waiver  of  restric- 
tions on  assessment  and  collection  of  deficiency  which 
stated  her  liability  as  a  transferee  of  the  corporation. 
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Taxpayer  erroneously  asserts  that  the  assessment  was 
invahd  because  the  waiver  was  ineffective  and  no  notice 
of  deficiency  was  sent  to  her.  Plainly  the  statute  giving 
a  taxpayer  the  right  to  file  a  waiver  of  restrictions  on 
assessment  does  not  mean  filing  the  waiver  with  the  Com- 
missioner himself.  A  proper  filing  in  the  local  office  oc- 
curred here  and  the  waiver  obviated  the  need  of  sending 
a  notice  of  deficiency. 

Taxpayer  cannot  repudiate  the  partnership  on  the 
ground  that  it  was  a  fiction  and  thereby  manipulate  her 
tax  consequences.  As  this  Court  said  in  Maletis  v.  United 
States,  the  Commissioner  should  have  the  sole  power  to 
sustain  or  disregard  the  partnership  if  in  fact  it  is  unreal. 
"That  which  best  serves  the  purpose  of  the  tax  statute 
should  govern"  and  not  the  yearly  exigencies  of  the  tax- 
payer. 

The  District  Court  properly  found  definite  facts  per- 
taining to  the  contested  matters.  The  District  Court  was 
not  required  to  make  overdetailed  findings. 

Taxpayer's  liability  as  a  transferee  is  her  personal  lia- 
bility. The  debts  of  the  partnership  are  not  involved  and, 
therefore,  taxpayer's  liability  as  a  limited  partner  for  the 
debts  of  the  partnership  is  immaterial.  Since  no  payment 
of  taxes  assessed  against  the  corporation  was  made  on 
taxpayer's  behalf,  her  argument  of  payment  by  others  of 
an  assessment  against  the  corporation  for  years  prior  to 
those  involved  here  is  without  substance. 

The  District  Court,  therefore,  correctly  held  that  the 
taxpayer  was  liable  as  a  transferee  under  Section  311, 
Internal  Revenue  Code  of  1939,  since  all  of  the  corporate 
assets  were  transferred  to  the  partnership  and,  in  accord- 
ance with  the  partnership  agreement  which  taxpayer  rati- 
fied, she  received  10%  interest  in  the  partnership  in  ex- 
change for  her  corporate  stock. 
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ARGUMENT. 

The  District  Court  Correctly  Held  That  Taxpayer 
Was  Liable  as  a  Transferee  Under  Section  311, 
Internal  Revenue  Code  of  1939,  Since  All  of  the 
Corporate  Assets  Were  Transferred  to  the  Part- 
nership and,  in  Accordance  With  the  Partnership 
Agreement  Which  Taxpayer  Ratified,  She  Re- 
ceived a  10%  Interest  in  the  Partnership  in  Ex- 
change for  Her  Corporate  Stock 

A.     The  Applicable  Law. 

A  transferee  of  a  taxpayer's  property  is  liable,  under 
Section  311,  Internal  Revenue  Code  of  1939,  supra,  at 
law  or  in  equity,  for  the  tax  owed  by  the  transferor  to 
the  extent  of  the  value  of  the  property  received  by  the 
transferee.  The  remedy  stated  in  Section  311  was  in- 
tended to  provide  a  more  effective  and  summary  method 
of  collecting  the  tax  whenever  a  taxpayer  transferred  his 
property  and  became  unable  to  pay  his  tax.  Phillips  v. 
Commissioner,  283  U.  S.  589;  Commissioner  v.  Stern, 
355  U.  S.  810. 

Under  Section  311,  whether  a  transferee  is  liable,  at 
law  or  in  equity,  is  determined  by  state  law.  Commissioner 
V.  Stern,  supra;  United  States  v.  Bess,  355  U.  S.  861. 
The  state  law  applicable  here  is  that  of  Illinois,  as  tax- 
payer agrees  (Br.  18),  since  the  transferor  was  an  Illi- 
nois corporation  located  in  Illinois,  its  assets  were  trans- 
ferred in  Illinois  to  a  partnership  located  in  Illinois,  the 
partnership  agreement  was  ratified  in  Illinois,  and  the 
parties  to  the  partnership  agreement  resided  in  Illinois. 
[R.  53-54,  140-142,  159.] 


II 
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B.     The  Evidence  Shows  That  the  Government  Sustained  Its 
Burden  o£  Proof. 

The  burden  of  proving  transferee  liability  is  on  the 
Government.  See  Section  1119(a),  Internal  Revenue 
Code  of  1939;  Phillips  v.  Commissioner,  supra;  Wilson 
V.  United  States,  100  F.  2d  552  (C.  A.  9th).  A  prima 
facie  case  is  established  when  the  Government  proves  that 
there  was  a  transfer  of  property  without  adequate  con- 
sideration, that  as  a  result  of  the  transfer,  the  transferor 
was  insolvent,  that  a  proceeding-  against  the  transferor 
is  useless  and  finally  the  value  of  the  property  transferred. 
Wilson  V.  United  States,  supra;  Gobins  v.  Commissioner, 
18  T.  C.  1159,  affirmed  per  curiam,  217  F.  2d  952  (C.  A. 
9th) ;  Nau  v.  Commissioner,  27  T.  C.  999,  affirmed 
(C.  A.  6th)  on  November  26,  1958  (58-2  U.  S.  T.  C., 
t[9963);  Fairless  v.  Commissioner,  67  F.  2d  475  (C.  A. 
6th).  The  District  Court's  implicit  conclusion  that  the 
Government  sustained  its  burden  is  fully  justified. 

A  stockholder  of  a  dissolved  corporation  is  a  transferee 
within  the  meaning  of  Section  311.  Kieferdorf  v.  Com- 
missioner, 142  F.  2d  723  (C.  A.  9th),  certiorari  denied, 
323  U.  S.  72)Z;  Treasury  Regulations  111,  Section 
29.311-1,  supra.  Under  Illinois  law,  taxpayer  was  a 
stockholder  of  the  corporation  involved  prior  to  its  dis- 
solution, as  the  District  Court  found.  [R.  49.]  She 
owned  80  shares  of  stock  as  set  forth  in  the  partnership 
agreement.  [R.  141.]  She  argues  that  the  partnership 
agreement  was  not  competent  evidence  to  show  her  stock 
ownership.^     (Br.   24-27.)      The   Government   introduced 


^Taxpayer  asserts  that  the  District  Court  should  have  found  that 
she  never  owned  any  stock  because  of  her  testimony  that  she  did  not 
know  anything  about  the  transactions.  (Br.  23-24.)  It  is  settled 
that  the  trial  court  is  not  bound  to  accept  self-serving  statements  of 
a  witness  especially  where,  as  here,  the  testimony  was  not  wholly 


—14— 

into  evidence  taxpayer's  complaint  for  dissolution  of  the 
partnership  and  an  accounting.  [Ex.  T;  R.  53-54,  159.] 
The  complaint  was  introduced  to  show  taxpayer's  admis- 
sion of  her  interest  in  the  partnership  and  the  prayer  for 
dissolution  and  an  accounting.  [R.  99.]  Expressly  in- 
corporated in  the  complaint  as  Exhibit  A  was  the  part- 
nership agreement  which  set  forth  the  basis  for  taxpayer's 
claim  of  an  interest  in  the  partnership.  [R.  140,  160.] 
Without  the  partnership  agreement,  the  complaint  for 
dissolution  and  an  accounting  was  incomplete  and  failed 
to  show  how  taxpayer  could  claim  a  partnership  interest. 
Certainly  the  trial  court  is  not  required  to  close  its  eyes 
to  that  which  was  clearly  a  part  of  the  complaint  and  was 
in  evidence.  [R.  100.]  Taxpayer  did  not  object  when 
the  Government's  counsel  stated  that  the  complaint  for 


consistent  with  itself,  it  was  uncorroborated,  it  conflicted  with  docu- 
mentary evidence  and  it  was  inherently  improbable  in  the  light  of 
the  circumstances.  It  is  the  trial  court's  duty  to  observe  the  witness 
and  to  weigh  the  evidence.  Quock  Ting  v.  United  States,  140  U.  S. 
417;  Joe  Balestrieri  &  Co.  v.  Commissioner,  \77  F.  2d  867,  875 
(C.  A.  9th)  ;  Wilson  v.  United  States,  supra,  p.  555. 

Taxpayer  also  asserts  that  the  partnership  was  the  sole  stockholder 
of  the  corporation  at  the  time  of  the  dissolution  and  transfer  of  the 
corporate  assets.  (Br.  20-23.)  This,  however,  is  beside  the  point. 
The  partners  were  the  sole  stockholders  prior  to  the  formation  of 
the  partnership.  [R.  140.]  The  partnership  v/as  formed  for  the 
express  purpose  of  taking  over  the  assets  of  the  corporation  and 
continuing  the  operation  of  the  business  of  the  corporation.  [R. 
141.]  And  the  pre-trial  conference  order  expressly  states  [R.  12]  : 
"Prior  to  said  transfer  of  assets  the  shareholders  of  said  corporation 
transferred  their  stock  in  said  corporation  to  the  said  entity,  Borin 
Art  Products  Company,"  the  partnership.  In  exchange  for  this 
transfer  of  stock  to  the  partnership,  the  partners  received  their  part- 
nership interest.  [R.  141-142,  143-145.]  The  assertion  that  tax- 
payer's ownership  of  the  stock  prior  to  the  formation  of  the  part- 
nership was  immaterial   (Br.  23)  is  plainly  wrong. 

Although  taxpayer  says  the  contents  of  the  partnership  agree- 
ment are  not  competent  evidence  against  her,  an  extensive  argument 
is  made  in  the  brief  based  upon  the  contents  of  the  partnership 
agreement  and  intended  to  repudiate  the  partnership.  (Br.  37-41.) 
The  argument  is  not  made  as  an  inconsistent  alternative  argument. 
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dissolution  was  offered  to  show  the  truth  of  the  allega- 
tions therein.  [R.  99,  137.]  To  argue  that  the  partner- 
ship agreement  was  not  competent  evidence  to  show  her 
stock  ownership,  therefore,  is  wrong  and  the  District 
Court  properly  considered  the  evidence  [R.  49,  138-139] 
and  properly  denied  the  motion  for  new  trial.  [See  R. 
59-70;  Br.  28-30.] 

Of  course  taxpayer  is  bound  by  the  partnership  agree- 
ment, even  though  she  did  not  sign  it,  because,  as  the 
District  Court  found,  ''she  recognized  and  ratified  the 
partnership  agreement."  [R.  53.]  Illinois  recognizes 
that  a  person  may  ratify  an  instrument  even  though  the 
affixing  of  his  signature  initially  was  a  forgery.  In  Fay 
V.  Slaughter,  194  111.  157,  62  N.  E.  592,  the  Supreme 
Court  of  Illinois  said  (p.  167)  : 

*  *  *  the  above  authorities  are  to  the  effect  that 
when  a  forgery  is  committed  there  can  be  no  pre- 
tense of  authority,  and,  as  is  said  in  Henry  v.  Heeh, 
supra:  "It  is  difficult  to  understand  how  one  who  is, 
in  a  sense,  the  victim  of  the  criminal  act,  may  adopt 
or  ratify  it."  By  the  decisions  of  this  State  he  might 
do  so,  but  he  would  only  be  held  to  do  so  when  it 
was  shown  that  with  a  full  knowledge  of  all  the  ma- 
terial facts  he  did  ratify  it.  Livings  v.  Wiler,  Z2  111. 
387;  Hefner  v.  Vandolah,  57  id.  520;  Chicago  Edi- 
son Co.  V.  Fay,  164  id.  323. 

And  as  the  Supreme  Court  of  Illinois  said  in  Vetesnik 
V.  Magidl,  347  111.  611,  617,  180  N.  E.  390: 

It  is  an  established  rule  of  agency  that  a  subsequent 
ratification  of  the  act  of  the  agent  is  equivalent  to 
an  original  authorization,  and  an  agreement  con- 
cluded by  the  agent  and  so  ratified  cannot,  in  the 
absence  of  the  express  consent  of  the  other  party, 
be  limited  to  a  part  of  the  agreement.     Such  agree- 
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ment  is  a  unit  and  must  either  be  ratified  or  rejected 
as  a  whole.  The  acceptance  of  a  part  with  full  knowl- 
edge is  constructively  an  acceptance  of  the  whole. 
{Morris  v.  Tillson,  81  111.  607;  Gaines  v.  Miller,  11 
U.  S.  395,  28  L.  ed.  466.)  Justice  does  not  permit 
one  to  accept  the  part  of  a  transaction  beneficial  to 
him  and  repudiate  that  part  detrimental. 

See  also  Magid  v.  Drexel  Nat.  Bank,  330  111.  App.  486, 
71  N.  E.  2d  898;  Commercial  Loan  &  Trust  Co.  v.  Mai- 
lers, 141  111.  App.  460,  affirmed,  237  111.  119,  86  N.  E. 
728.  Taxpayer  unequivocally  recognized  and  ratified  the 
partnership  agreement  in  her  verified  complaint  for  dis- 
solution of  the  partnership  and  an  accounting.  [R.  53-54.] 

Taxpayer's  argument  (Br.  45-54)  that  the  doctrine  of 
ratification  is  not  applicable  and  that  the  doctrine  of  es- 
toppel is  applicable  is  plainly  without  merit.  The  cases 
cited  by  taxpayer,  Hefner  v.  Dawson,  63  111.  403,  and 
Chicago  Edison  Co.  v.  Fay,  164  111.  323,  329,  45  N.  E. 
534  (Br.  46),  are  not  contrary  to  the  Government's  con- 
tentions in  the  preceding  paragraph.  In  Chicago  Edison 
Co.  V.  Fay,  the  Illinois  Court  cited  Hefner  v.  Dawson, 
supra,  and  reaffirmed  its  position  with  respect  to  ratifica- 
tion of  a  forgery  but  it  stated  that  ratification  will  not 
be  impHed  in  doubtful  circumstances.  The  court  said  (p. 
329): 

While  this  court  has  held  that  a  forged  note  may  be 
ratified  by  the  principal  so  as  to  bind  him  {Livings 
V.  Wiler,  32  111.  387,  Hefner  v.  Vandolah,  62  id.  483, 
and  Hefner  v.  Dawson,  63  id.  403),  it  has  not,  to 
our  knowledge,  been  held  in  any  case  that  a  ratifica- 
tion of  a  forged  instrument  can  be  implied  from  a 
doubtful  state  of  facts. 

A  doubtful  state  of  facts  does  not  exist  here;  the  rati- 
fication is  clear.    In  addition  to  the  verified  complaint  for    ,^ 
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dissolution  of  the  partnership  and  an  accounting,  which 
complaint  expressly  incorporates  therein  as  Exhibit  A  the 
partnership  agreement,  taxpayer  filed  her  individual  in- 
come tax  return  for  the  year  1944  reporting  only  one  item 
of  income  which  was  her  distributable  share  of  the  part- 
nership income.  The  tax  as  shown  on  the  return  was 
paid.  [R.  54.]  Taxpayer  also  executed  transferee  agree- 
ments admitting  that  she  was  a  transferee  of  the  assets 
of  the  corporation  involved  and  agreed  to  pay  the  amount 
of  any  federal  income  or  excess  profits  tax  to  the  extent 
of  her  transferee  liability.  [R.  50-51.]  In  addition,  tax- 
payer executed  various  consents  extending  the  periods  of 
limitation  upon  assessment  of  transferee  liability  and  tax- 
payer executed  a  waiver  of  restrictions  on  assessment  and 
collection  of  deficiency  which  stated  her  liability  as  a 
transferee  of  the  corporation.  [R.  50,  52.]  Plainly  these 
acts  constitute  clear  recognition  and  ratification  of  the 
partnership  and  taxpayer's  interest  therein  acquired  by 
virtue  of  her  80  share  ownership  in  the  corporation. 

Accordingly,  we  have  shown  that  the  evidence  fully  jus- 
tified the  District  Court's  finding  that  taxpayer  owned 
80  shares  of  the  stock  prior  to  the  dissolution  of  the  cor- 
poration.'^ Taxpayer  does  not  dispute  that  all  of  the  cor- 
porate assets  were  taken  over  by  the  partnership  which 


^The  Illinois  Stock  Transfer  Act  (32  Smith-Hurd  Illinois  Anno- 
tated Statutes,  Section  416)  which  requires  delivery  of  the  certifi- 
cate does  not  invalidate  taxpayer's  ownership  of  the  stock  Chicaqo 
Title  &  Trust  Co.  v.  Ward,  332  111.  126.  163  N.  E.  319;  In  re 
Antkozvskis'  Estates,  286  111.  App.  184,  3  N.  E.  2d  132'.  The 
Illinois  Court  said  in  In  re  Antkowskis'  Estates,  pp.  195-196,  "the 
rights  of  parties  as  between  themselves  are  not  afifected  by  the  pro- 
visions of  the  Uniform  Stock  Transfer  Act,  and  that  it  was  not  the 
intention  of  the  legislature  to  change  the  rule  of  law  applicable  as 
between  the  immediate  parties  of  the  transaction."  Thus,  taxpayer's 
ownership  of  the  80  shares  is  unquestionable  since  she  and  her  hus- 
band recognized  that  ownership  in  the  partnership  agreement. 
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was  formed  for  the  purpose  of  continuing  the  corpora- 
tion's business.  [R.  49,  141.]  Nor  does  taxpayer  dis- 
pute the  fact  that  after  this  transfer  the  corporation  was 
insolvent  and  was  dissolved,  and  that  a  proceeding  against 
the  corporation  is  useless.  [R.  53.]  Although  taxpayer 
disputes  the  District  Court's  finding  that  the  value  of  the 
property  received  by  taxpayer  was  the  $12,000  agreed 
value  of  the  10%  partnership  interest  (Br.  43-44),  it  cer- 
tainly was  not  unreasonable  for  the  District  Court  to 
accept  the  parties'  determination  of  the  value  of  the  part- 
nership interest.  See  Stokes  v.  Commissioner,  22  T.  C. 
415;  Cury  v.  Commissioner,  23  T.  C.  305;  Newcomh  v. 
Commissioner,  23  T.  C.  954;  Miller  v.  Commissioner,  235 
F.  2d  553  (C.  A.  6th).  Thus,  under  Illinois  law,  tax- 
payer would  be  liable  as  a  transferee.  See  Bouton  v. 
Smith,  113  111.  481;  Dillman  v.  Nadelhoffer,  162  111.  625, 
45  N.  E.  680;  Birney  v.  Solomon,  348  111.  410,  181  N.  E. 
318;  Second  Nat.  Bank  of  Robinson  v.  Jones,  309  111. 
App.  358,  33  N.  E.  2d  732;  La  Crosse  Mfg.  Co.  v. 
Springer,  323  111.  App.  525,  56  N.  E.  2d  146;  Landers 
Frary  &  Clark  v.  Vischer  Products  Co.,  201  F.  2d  319 
(C.  A.  7th). 

Since  the  Government  established  all  the  elements  neces- 
sary to  form  a  prima  facie  case,  the  burden  of  going  for- 
ward was  on  taxpayer.  Gobins  v.  Commissioner,  supra; 
Robinette  v.  Commissioner,  139  F.  2d  285  (C.  A.  6th), 
certiorari  denied,  322  U.  S.  745,  rehearing  denied,  322 
U.  S.  772;  Reinecke  v.  Commissioner,  220  F.  2d  406 
(C.  A.  8th).  This  burden  of  going  forward  is  the  mean- 
ing of  the  District  Court's  conclusion  that  'The  defend- 
ant has  not  sustained  her  burden  of  proving  that  she  is 
not  liable,  at  law  or  in  equity,  as  transferee  of  the  assets 
of  Borin  Art  Products  Corporation,  for  deficiencies  in 
taxes    assessed    against    said    Corporation".       [R.    56.] 
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Therefore,  taxpayer  incorrectly  argues  under  Point  I, 
Br.  11-20,  that  "the  trial  court  erred  in  assuming  as  a 
matter  of  law  that  appellant  had  the  burden  of  proving 
that  she  was  not  liable  as  transferee  of  the  assets  of 
Borin  Art  Products  Corporation." 

Taxpayer  misstates  the  facts  when  she  says  that  the 
Government  did  not  allege  nonpayment  of  the  taxes  by 
the  transferor-corporation.  The  Government  alleged  non- 
payment by  the  transferor-corporation  [R.  4]  and  intro- 
duced into  evidence  Exhibit  V,  certificate  of  assessments, 
which  showed  that  the  tax  was  not  paid.  [R.  101.]  The 
District  Court  found  nonpayment  by  the  transferor-cor- 
poration.    [R.  49.] 

C.     Taxpayer's  Erroneous  Arguments. 
1.     The  Waiver  Was  Valid. 

Taxpayer  erroneously  contends  that  the  assessment 
"rests  on  very  infirm  ground"  because  the  waiver  was 
not  actually  filed  with  the  Commissioner  and  no  notice 
of  deficiency  was  sent  to  her.  (Br.  16.)  The  District 
Court  found  that  a  waiver  of  restrictions  on  assessment 
and  collection  of  deficiency  in  tax  and  acceptance  of  over- 
assessment  was  executed  by  taxpayer  on  or  about  March 
19,  1951.  [R.  52.]  Stamped  on  the  waiver  is  the  In- 
ternal Revenue  Service  date  of  receipt,  March  19,  1951. 
Unmistakably  this  is  actual  filing  with  the  Commissioner; 
plainly  the  statute  does  not  contemplate  a  filing  with  the 
Commissioner  himself.  Moore  v.  Cleveland  Ry.  Co.,  108 
F.  2d  656,  660-661  (C.  A.  6th).  See  also  Auerbach 
Shoe  Co.  V.  Commissioner,  216  F.  2d  693  (C.  A.  1st)  ; 
Payson  v.  Commissioner,  166  F.  2d  1008  (C.  A.  2d); 
Roos  V.  United  States,  31  F.  Supp.  144  (C.  Cls.) ;  Asso- 
ciated Mntnals  v.  Delaney,  176  F.  2d  179   (C.  A.   1st). 
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"The  waiver  obviated  the  need  of  sending  the  formal  de- 
ficiency notice  *  *  *."  Monge  v.  Smyth,  229  F.  2d  361, 
368  (C.  A.  9th),  certiorari  denied,  351  U.  S.  976;  Girard 
V.  Gill,  243  F.  2d  166  (C.  A.  4th).  See  also  Daugette 
V.  Patterson,  250  F.  2d  753  (C.  A.  5th),  certiorari  de- 
nied, 356  U.  S.  902;  Cain  v.  United  States,  255  F.  2d 
193  (C.  A.  8th).  Steiner  v.  Nelson  (C.  A.  7th),  decided 
October  16,  1958  (58-2  U.  S.  T.  C,  119871),  relied 
on  by  taxpayer  (Br  16),  is  not  appHcable  because  on  the 
Form  870M  there  involved  was  a  statement  that  the 
waiver  was  not  valid  unless  accepted  by  the  Commissioner. 
The  Seventh  Circuit  found  that  the  Commissioner  had 
not  accepted  the  waiver.  There  is  not  a  similar  clause 
on  the  waiver,  Form  874,  involved  here.  Certainly  the 
Commissioner  accepted  and  relied  on  the  waiver  here  in 
making  his  assessment  on  June  15,  1951,  without  having 
sent  the  notice  of  deficiency.  [R.  52.]  See  Girard  v. 
Gill,  supra. 

The  District  Court  found  that  taxpayer  negotiated 
with  the  Internal  Revenue  Service  through  her  attorneys 
or  accountants  and  followed  their  advice  and  recommenda- 
tions pertaining  to  her  Hability.  [R.  55.]  That  taxpayer 
may  have  been  misled  by  her  attorneys  or  accountants 
with  respect  to  the  waiver,  as  she  claims  (Br.  16-17), 
does  not  vitiate  the  effect  of  the  waiver.  Monge  v.  Smyth, 
supra,  p.  366.  See  also  Wheeler  v.  Holland,  120  F.  Supp. 
383  (N.  D.  Ga.),  affirmed,  218  F.  2d  482  (C.  A.  5th). 
And  even  if  taxpayer  did  not  understand  the  nature  of  the 
waiver  due  to  statements  by  her  representatives,  or  be- 
cause she  neglected  to  read  the  waiver  which  on  its  face 

mi 


—21— 

was  plainly  different  from  the  extension  of  time  instru- 
ments, at  most  this  is  a  unilateral  mistake  and  it  is  well 
settled  that  such  a  mistake  does  not  render  the  waiver 
invalid.  See  Seymour  v.  Mackay,  126  111.  341,  351,  18 
N.  E.  552,  553;  Shulnian  v.  Moser,  284  111.  134,  140, 
119  N.  E.  936,  938;  Flwinery  v.  Flannery,  320  111.  App. 
421,  431,  51  N.  E.  2d  349,  354;  Chicago  Title  &  Trust  Co. 
V.  City  of  Chicago,  321  111.  App.  271,  276,  52  N.  E.  2d 
1019,  1021-1022. 

2.    Taxpayer  Cannot  Repudiate  the  Partnership. 

We  have  already  shown  and  the  District  Court  has 
found  that  taxpayer  recognized  and  ratified  the  partner- 
ship. She  now  attempts  to  repudiate  the  partnership  on 
the  ground  that  in  fact  a  true  and  bona  fide  partnership 
did  not  exist.  (Br.  31-41.)  However,  the  controlling 
principle  has  been  stated  as  follows  by  this  Court  in 
Maletis  v.  United  States,  200  F.  2d  97,  98: 

As  was  said  in  Higgins  v.  Smith,  308  U.  S.  473,  at 
page  477,  60  S.  Ct.  355,  at  page  358,  84  L.  Ed.  406: 
The  Government  may  look  at  actualities  and  upon 
determination  that  the  form  employed  for  doing 
business  or  carrying  out  the  challenged  tax  event 
is  unreal  or  a  sham  may  sustain  or  disregard  the 
effect  of  the  fiction  as  best  serves  the  purpose  of 
the  tax  statute. 

******** 
The  Bureau  of  Internal  Revenue,  with  the  tre- 
mendous load  it  carries,  must  necessarily  rely  in  the 
vast  majority  of  cases  on  what  the  taxpayer  asserts  to 
be  fact.  The  burden  is  on  the  taxpayer  to  see  to 
it  that  the  form  of  business  he  has  created  for  tax 
purposes,  and  has  asserted  in  his  returns  to  be  valid. 
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is  in  fact  not  a  sham  or  unreal.  //  in  fact  it  is  un- 
real, then  it  is  not  he  hut  the  Commissioner  who 
should  have  the  sole  power  to  sustain  or  disregard 
the  effect  of  the  fiction  since  otherwise  the  opportuni- 
ties for  manipulation  of  taxes  are  practically  unr 
checked.  That  which  best  serves  the  purpose  of  the 
tax  statute  should  govern  in  this  field  and  not  the 
yearly  exigencies  of  this  taxpayer.  (Italics  supplied.) 

Therefore,  this  taxpayer  cannot  now  repudiate  the  part- 
nership on  the  ground  that  it  was  a  fiction  and  thereby 
manipulate  her  tax  consequences. 

This  case  is  not  like  Jacob  v.  Commissioner,  139  F.  2d 
277  (C.  A.  9th),  which  is  cited  by  taxpayer.  (Br.  32.) 
This  Court  denied  transferee  liability  in  that  case  because 
of  its  finding  that  no  gift  of  the  Central  Holding  Com- 
pany stock  or  other  funds  was  made  to  the  wife  or  chil- 
dren against  whom  transferee  liability  was  being  asserted. 
In  the  opinion  it  was  stated  (p.  279)  : 

However,  Jacob  testified  that  his  intention  was  to 
give  his  wife  and  children  an  interest  in  a  going 
concern  in  the  form  of  stock,  but  that  the  making 
of  gifts  of  cash  was  not  within  his  purpose.  *  *  * 
True,  also  Jacob  caused  his  shares  to  be  reissued  in 
petitioners'  names,  but  this  was  after  the  fire  and 
at  a  time  when  he  appears  already  to  have  made  up 
his  mind  to  get  out  of  the  corporation  and  to  give 
the  shares  to  Barnes.  *  *  * 

******** 

The  most  the  record  can  be  said  to  show  is  that 
Jacob  made  to  his  family  an  Indian  gift  of  the  cor- 
porate stock  while  contemporaneously  appropriating 
to  himself  a  share  of  the  corporate  funds. 
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Here  we  have  shown  that  the  District  Court  properly 
found  [R.  49-50]  that  taxpayer  owned  80  shares  of  cor- 
porate stock  prior  to  the  dissolution  and  she  received  a 
10%  interest  in  the  partnership  in  exchange  for  her  stock."* 

3.  The  District  Court  Properly  Found  the  Facts. 
Taxpayer  claims  that  the  District  Court  failed  in  its 
obligation  to  find  the  facts  "by  failing  to  include  in  its 
findings  all  the  pertinent  and  uncontradicted  facts  shown 
by  the  evidence,  as  detailed  in  the  proposed  findings  [R. 
24-32],  filed  by  appellant."  (Br.  12-13.)  Surely  the 
trial  court  does  not  have  an  obligation  to  find  the  facts 
as  proposed  by  a  particular  party  to  the  proceeding.  Ob- 
viously these  proposed  findings  may  be  objectionable.  The 
trial  judge  fulfills  his  obligation  when  he  finds  definite 
facts  pertinent  to  the  contested  matters.  United  States 
V.  Forness,  125  F.  2d  928,  942-943  (C.  A.  2d),  certiorari 
denied  sub  nom.  City  of  Salamanca  v.  United  States, 
316  U.  S.  694.  This  Court  has  said  that  "The  findings 
should  be  so  explicit  as  to  give  the  appellate  court  a  clear 
understanding  of  the  basis  of  the  trial  court's  decision, 
and  to  enable  it  to  determine  the  ground  on  which  the 


_^It  is  well  settled  that  the  trial  judge  properly  excludes  irrelevant 
evidence.  Taxpayer  asserts,  nevertheless,  that  the  divorce  decree 
should  have  been  admitted  to  show  that  the  partnership  was  not 
recognized  in  the  Illinois  decree.  (Br.  Z6.)  This  decree,  which 
apparently  did  not  specifically  pass  upon  the  validity  of  the  partner- 
ship, was  plainly  immaterial  in  view  of  the  representations  of  the 
taxpayer  that  such  a  partnership  existed.  Moreover,  federal  law 
and  not  a  decree  in  a  local  proceeding  for  divorce  determines  the 
validity  of  a  partnership  for  tax  purposes.  Cf.  Cominissioner  v. 
Tower,  327  U.  S.  280.  Thus,  the  decree  was  properly  excluded 
[R.  134.] 
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trial  court  reached  its  decision."  Irish  v.  United  States, 
225  F.  2d  3,  8.  We  submit  that  explicit  and  fully  com- 
prehensive findings  were  made  here  which  reveal  clearly 
on  this  appeal  the  basis  of  the  District  Court's  decision. 
Manifestly,  overdetailed  findings — contrary  to  taxpayer's 
contention — are  not  required. 

4.     The  Trust  Fund  Doctrine  Is  Applicable. 

Taxpayer  says  that  as  a  result  of  a  conveyance  in 
fraud  of  creditors  the  assets  became  a  trust  fund  but  that 
there  is  no  equity  to  support  the  trust  fund  doctrine  here. 
(Br.  19.)  The  defect  in  taxpayer's  argument  results 
from  her  insistence  that  she  never  received  assets  from 
the  corporation.  (Br.  19-20.)  If  receipt  in  fact  of  the 
assets  were  the  sole  criterion  for  application  of  the  trust 
fund  doctrine,  the  slightest  subterfuge  would  deprive  the 
creditor  of  a  meaningful  remedy.  The  whole  purpose  of 
the  trust  fund  remedy  is  to  give  the  creditor  a  meaning- 
ful opportunity  to  obtain  satisfaction  for  the  debt  owed 
to  him.  Here,  there  was  receipt  in  fact  by  the  partner- 
ship of  the  corporate  assets.  The  partnership  was  formed 
for  the  purpose  of  taking  over  the  corporate  assets  and 
of  continuing  the  corporation's  business.  The  receipt  by 
the  partnership  was  on  behalf  of  the  partners  who  had 
received  their  partnership  interest  in  exchange  for  and 
on  the  basis  of  their  ownership  of  corporate  stock.  This 
receipt  of  the  assets  by  the  partnership  is  constructive  re- 
ceipt by  taxpayer.^     Taxpayer  aflirmed  her  interest  in  the 


^The  result  here  is  the  same  as  if  the  assets  of  the  corporation 
had  been  physically  turned  over  to  the  taxpayer  and  she  in  turn 
physically  delivered  them  to  the  partnership. 
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partnership  and  was  entitled  to  receive  benefits  from  the 
partnership.  She  is  liable,  therefore,  to  the  extent  of  her 
interest  in  the  partnership  which  in  fact  received  the  cor- 
porate assets.  If  the  corporation  had  physically  dis- 
tributed the  assets  to  taxpayer  who  then  transferred  them 
to  the  partnership  in  exchange  for  an  interest  in  the  part- 
nership, would  there  be  any  doubt  that  taxpayer  would 
be  liable  as  a  transferee?  California  Iron  Yards  Corp. 
V.  Commissioner,  82  F.  2d  77(S  (C.  A.  9th);  F airless  v. 
Commissioner,  67  F.  2d  475  (C.  A.  6th);  Hunn  v. 
United  States,  60  F.  2d  430  (C.  A.  8th);  Bates  Motor 
Trans.  Lines  v.  Commissioner,  200  F.  2d  20  (C.  A.  7th) ; 
Caire  v.  Commissioner,  101  F.  2d  992  (C.  A.  5th).  That 
the  stock  was  transferred  to  the  partnership  for  an  in- 
terest therein  and  the  partnership  received  the  corporate 
assets  does  not  insulate  taxpayer  from  transferee  lia- 
bility. The  substance  and  net  effect  of  the  transactions 
are  the  same. 

Vendig  v.   Commissioner,  229  F.  2d  93    (C.  A.  2d), 

cited  by  taxpayer   (Br.  21)   is  distinguishable.^     In  that 

case,  the  Second  Circuit  said  (p.  95): 

*  *  *  exchanging  stock  of  Sales  [the  liquidated  cor- 
poration] for  stock  of  Mavco  [the  liquidating  cor- 
poration] petitioner  did  not  remove  cash  or  other 
property  from  Sales,  thereby  harming  creditors  of 
Sales  who  were  entitled  to  be  paid  before  any  dis- 
tributions to  shareholders. 


_^In  distinguishing  the  Vendig  case  from  the  Bates  Motor  Trans. 
Lines  ca.se,  supra,  the  court  pointed  out  that  Chaddick  (the  trans- 
feree in  the  Bates  case)  was  in  full  control  of  the  two  corporations 
involved  whereas  Eleanor  Vendig  did  not  even  own  voting  stock 
(p.  95,  fn.  3). 
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Here,  the  stock  was  transferred  to  the  partnership  for 
an  interest  therein  and  the  only  purpose  of  the  partner- 
ship was  to  take  over  the  corporate  assets  and  to  conduct 
the  corporation's  business.  This  is  clearly  a  removal  of 
the  corporate  assets — although  circuitously — thus  the  situ- 
ation here  is  not  analogous  to  that  in  the  Vendig  case. 

5.    Debts  of  the  Partnership  Are  Not  Involved. 

Taxpayer  further  argues  that  under  Illinois  law  as  a 
limited  partner  she  was  not  liable  for  any  of  the  debts 
of  the  partnership.  (Br.  57.)  Taxpayer's  transferee 
liability  here  is  her  individual  liability;  not  liability  as  . 
a  partner  for  a  debt  of  the  partnership.  It  is  immaterial, 
therefore,  to  what  extent  taxpayer  may  be  liable  as  a  . 
limited  partner  for  a  debt  of  the  partnership.  § 

6.    No  Prior  Payment  on  Behalf  of  Taxpayer. 

Finally,  taxpayer  contends  that  payment  by  others  of 
the  corporation's  taxes  for  years  prior  to  those  involved  . 
here    extinguished    her    transferee    liability.      (Br.    58.)  i 
Taxpayer  does  not  claim  that  the  payments  were  made 
on  her  behalf  or  with  the  intent  to  discharge  her  hability. 
Her  contention,   therefore,   is  plainly  without   substance. 

Conclusion. 

Since  the  Government  sustained  its  burden  of  proof^ 
the  District  Court  correctly  held  that  taxpayer  was  liable 
as  a  transferee  under  Section  311,  Internal  Revenue  Code 
of  1939,  because  all  of  the  corporate  assets  were  trans- 
ferred to  the  partnership  and,  in  accordance  with  the 
partnership   agreement   which   taxpayer   ratified,   she   re- 


:e. 

I 

)t~ 
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ceived  a  10%  interest  in  the  partnership  in  exchange  for 
her  corporate  stock.  The  judgment  of  the  District  Court 
should  be  affirmed. 

Respectfully  submitted, 
Charles  K.  Rice, 

Assistant  Attorney  General. 
Lee  a.  Jackson, 
Robert  N.  Anderson, 
Charles  B.  E.  Freeman, 

Attorneys, 

Department  of  Justice, 
Washington  25,  D.  C. 

Laugh  LIN  E.  Waters, 

United  States  Attorney. 
Edward  R.  McHale, 

Assistant  United  States  Attorney. 
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No.  15963 
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United  States  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


Claire  B.  Morse, 

Appellant, 
vs. 

United  States  of  America, 

Appellee. 


APPELLANT'S  REPLY  BRIEF. 


The  government  concedes  (Br.  13)  that  it  has  the 
burden  of  proving  transferee  Hability.  Yet  there  are  sev- 
eral elements  of  such  liability  which  the  government  has 
clearly  failed  to  establish. 

1.  The  government  must  prove  the  value  of  the  prop- 
erty transferred.    This  the  government  concedes  (Br.  13). 

(a)  Assuming  the  government's  theory  (Br.  11)  that 
there  was  distributed  to  appellant  a  10  per  cent  interest  in 
the  partnership,  that  would  be  10  per  cent  of  the  excess 
of  the  value  of  the  assets  over  the  liabilities  at  the  time 
of  the  transfer.  The  record  shows  clearly  that  after  the 
transfer  additional  federal  taxes  for  years  prior  to  those 
involved  here  were  determined  and  paid  [R.  13,  par.  13, 
as  corrected  at  R.  80].  Yet  these  additional  liabilities 
were  obviously  not  reflected  by  the  "agreed"  value  shown 
in  the  purported  partnership  agreement. 
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(b)  Also  on  the  question  of  value  of  the  alleged  part- 
nership interest,  appellee  repeats  again  and  again  a  serious 
distortion  of  fact.  As  one  instance  of  this  (Br.  18),  ap- 
pellee says :  ".  .  .  it  certainly  was  not  unreasonable  for  the 
District  Court  to  accept  the  parties'  determination  of  the 
value  of  the  partnership  interest."  The  impression  is  there 
given  that  the  term  "parties"  refers  to  the  parties  to  this 
proceeding.  This  is  heightened  by  appellee's  selection  of 
cases  in  support  of  that  point.  Not  one  of  the  cases  cited 
supports  a  value  for  the  purposes  involved  here  based  upon 
a  figure  recited  in  a  partnership  agreement,  but  one  of 
them,  Stokes  v.  Commissioner,  22  T.  C.  415,  does  contain 
a  determination  by  the  parties  to  the  tax  proceeding.  It 
is  clear,  of  course,  that  appellant  here  had  no  connection 
whatever  with  the  recitation  of  value  in  the  purported 
partnership  agreement.  It  was  not  in  any  sense  a  deter- 
mination by  the  parties  to  this  proceeding. 

2.  In  reference  to  the  so-called  transferee  agreements, 
appellee  quotes  from  the  findings  that  the  government  "ac- 
cepted the  agreements  and  relied  thereon."  As  we  have 
shown  in  our  opening  brief,  at  page  53,  not  only  did  the 
government  not  rely  on  those  agreements;  it  in  fact  vio- 
lated those  agreements.  There  is,  moreover,  an  additional 
factor  which  must  be  noted.  Reliance  itself  is  insufficient. 
As  to  those  "transferee  agreements,"  and  also  any  other 
documents  signed  by  appellant,  it  must  be  shown  that  the 
government  relied  thereon  to  its  detriment.  (Girard  v. 
Gill  (C.  A.  4),  59-1  U.  S.  T.  C.  par.  9144,  decided  Dec. 
15,  1958.    There  was  no  such  showing  here. 

3.  Appellee  contends  that  even  though  the  purported 
partnership  agreement  was  introduced  only  to  prove  the 
forgery  the  trial  court  could  rely  on  it  generally  because 
it  was  incorporated  as  Exhibit  A  in  the  complaint,  Exhibit 
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T  herein,  by  reference.  As  its  reason  appellee  states  (Br. 
14)  that  "Without  the  partnership  agreement,  the  com- 
plaint for  dissolution  and  an  accounting  was  incomplete." 
However,  it  was  also  incomplete  for  other  reasons.  The 
purported  partnership  agreement  was  attached  as  Exhibit 
A  and  a  copy  of  a  letter  purporting  to  terminate  appel- 
lant's interest  in  the  partnership  was  attached  as  Exhibit 
B  [R.  99].  That  Exhibit  B,  nevertheless,  the  govern- 
ment failed  to  produce  [R.  99],  and,  contrary  to  appellee's 
statement  (Br.  14-15),  appellant  did  object  to  the  intro- 
duction of  Exhibit  T  [R.  128].  The  objection  made  by 
appellant  was  to  every  part  of  Exhibit  T  other  than  the 
signature  pages,  because  there  was  no  indication  that  any 
of  the  other  pages  were  the  same  as  those  that  were  before 
her  when  she  signed. 

If  appellee  now  reasons  that  Exhibit  A  to  that  complaint 
was  necessary  to  make  it  complete,  then  so  was  Exhibit  B. 
By  appellee's  own  reasoning  Exhibit  T  herein  was  objec- 
tionable and  should  not  have  been  admitted. 

4.  Among  the  elements  for  which  appellee  relies  wholly 
upon  the  purported  partnership  agreement  is  the  one  that 
the  partnership  "was  formed  for  the  express  purpose  of 
taking  over  the  assets  of  the  corporation  and  continuing 
the  operation  of  the  business"  (Br.  14,  ftn.). 

The  parties  expressly  stipulated,  however,  that  at  the 
time  of  the  liquidation  of  the  corporation  the  partnership 
was  in  existence  and  was  the  sole  shareholder  [R.  12]. 
The  actual  transfer  of  corporate  assets  was  to  the  partner- 
ship [R.  12].  The  shareholders  at  no  time  received  any 
interest  in  them.  This  is  what  happened  and  what  actually 
happened  governs.  As  stated  in  Helvering  v.  Tex-Penn 
Oil  Co.,  300  U.  S.  481,  493,  57  S.  Ct.  569,  574,  "The 
validity  of  the  ultimate  finding  ...  is  to  be  tested  by 
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what  in  fact  was  done  rather  than  by  the  mere  form  of 
words  used  in  the  writings  employed."  To  the  same  effect, 
Hatch  Estate  v.  Commissioner  (C.  A.  9),  198  F.  2d  26.  If 
there  was  in  fact  a  partnership  at  all  the  partnership  was 
the  transferee  and  not  the  individuals.^ 

5.  Appellee  attempts  an  argument  that  under  Illinois 
law  "a.  person  may  ratify  an  instrument  even  though  the 
affixing  of  his  signature  initially  was  a  forgery"  (Br.  15). 
As  clearly  stated,  however,  in  10  C.  J.  S.  1077,  citing 
numerous  cases,  including  Hefner  v.  Dawson,  63  111.  403, 
14  Am.  Rep.  123,  "the  rule  in  such  cases  rests,  however, 
on  the  doctrine  of  estoppel  rather  than  that  of  ratifica- 
tion." To  support  the  result  in  such  cases  it  must  be 
shown  that  the  principal  either  received  a  benefit  or  in- 
duced the  other  party  to  change  his  position  to  his  preju- 
dice.    The  very  cases  cited  by  appellee  support  this. 

Thus,  it  is  stated  in  Fay  v.  Slaughter,  194  111.  157,  169- 
170,  62  N.  E.  592,  596-597: 

"In  the  absence  of  express  ratification,  leaving 
aside  the  equitable  view  of  it,  he  could  not  be  deemed, 
in  law,  by  implication,  to  have  ratified  the  acts  of 
Anderson  [agent]  unless  with  a  knowledge  of  its 
source,  and  the  material  facts  relating  to  the  manner 
in  which  it  came  into  his  bank  account  were  brought 
home  to  him,  and  then,  with  that  knowledge,  appro- 
priated the  money,  or  part  of  it,  to  his  use.  ...  In 
this  record  there  is  no  evidence  showing,  or  tending 
to  show,  that  plaintiff  in  error  got  the  real  benefit 


^Appellee  contends  in  the  same  footnote  (Br.  14)  that  appellant 
herself  bases  her  argument  in  part  on  the  contents  of  the  partner- 
ship agreement.  But  this  is  strictly  an  alternative  argument  as 
shown  by  the  clear  terms  of  appellant's  opening  brief.  The  title 
there,  page  37,  begins  with  the  word  "Even."  See,  also,  page  38, 
"The  so-called  partnership  agreement,"  and  "taking  the  document 
itself  at  face  value."     (Italics  added.) 
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of  any  of  this  money,  either  by  checking  it  out  for 
his  own  use  or  by  its  being  checked  and  applied  to 
his  business."     (ItaUcs  added.) 

In  Livings  v.  Wiler,  32  111.  387,  it  is  Hkewise  stated,  at 
page  399: 

"But  plaintiff  has  received  and  appropriated  the 
proceeds  of  this  mortgage  to  her  ozmi  use,  just  as 
much  as  if  she  had  received  the  proceeds  in  gold,  and 
placed  it  in  her  pocket;  and  that  too,  after  she  knew 
all  about  it,  and  even  after  she  had  denied  and  pro- 
tested that  it  was  not  her  mortgage,  but  was  a  forg- 
ery. After  she  knew  all  this,  and  when  she  knew 
that  the  proceeds  of  the  mortgage  stood  to  her  credit 
in  her  account  against  [her  bankers]  she  sued  them 
upon  that  account,  and  obtained  judgment  against 
them  for  this  account,  thus  including  the  proceeds  of 
this  mortgage."     (ItaHcs  added.) 

In  Hefner  v.  Vandolah,  S7  111.  520,  it  was  stated,  at 
page  521 : 

"It  is  conceded  that  the  signature  to  the  note  in 
controversy  is  not  the  genuine  signature  of  the  appel- 
lant. The  evidence  abundantly  estabhshes  that  it  is 
a  forgery.  The  single  question  presented,  is  whether 
the  appellant,  by  his  declarations  and  conduct,  is  es- 
topped from  denying  the  execution  of  the  note." 
(Italics  added.) 

In  Hefner  v.  Dazvson,  supra,  referring  to  the  case  of 
Hefner  v.  Vandolah,  supra,  the  court  likewise  based  its 
conclusions  on  the  elements  of  estoppel. 

And  in  Chicago  Edison  Co.  v.  Fay,  164  111.  323,  45  N. 
E.  534,  536,  it  was  stated: 

"But  the  finding  was,  and  we  think  properly  so 
under  the  evidence,  that  there  was  not  sufficient  evi- 


dence  to  show  that  Fay  knowingly  took  or  retained 
any  of  Slaughter  &  Co/s  money  derived  from  the 
transfers  of  stock,  and  it  was  necessary  to  show 
knowledge  on  the  part  of  Fay  before  an  implied  ratifi- 
cation could  be  established  on  the  grounds  attempted." 

The  case  of  Vetesnik  v,  Magull,  347  111.  611,  617,  180 
N.  E.  390,  cited  by  appellee  (Br.  15-16)  involved  no 
forgery  and  still  the  court  there  relied  on  the  elements  of 
estoppel.  There  the  principal  received  the  benefits.  The 
same  is  true  in  Magid  v.  Drexel  Nat.  Bank,  330  111.  App. 
486,  71  N.  E.  2d  898,  and  Commercial  Loan  &  Trust  Co. 
V.  Mailers,  141  111.  App.  460,  affirmed,  237  111.  119,  86 
N.  E.  728,  cited  by  appellee.  In  the  latter  case  there  was 
a  benefit  to  the  principal  and  in  the  former  there  was  a 
detriment  to  the  other  party. 

As  the  court  here  found,  while  appellant  sued  she  never 
received  anything  [R.  55].  And  estoppel  cannot  be  based 
on  a  claim  on  which  no  recovery  is  had.  Shinsaku  Na- 
gano V.  McGrath  (C.  A.  7),  187  F.  2d  753,  758.  Indeed 
here  there  was  not  even  any  proof  that  the  suit  was  ever 
prosecuted.  When  the  trial  court  asked  whether  the 
suit  was  ever  prosecuted,  government  counsel  answered, 
"I  don't  know,  your  Honor"    [R.    101]. 

Not  only  does  ratification  under  Illinois  law  require  the 
elements  of  estoppel.  As  shown  in  appellant's  opening 
brief,  at  page  47,  that  is  exactly  what  the  court  below 
meant  by  ratification.  That  court  meant  estoppel.  But 
the  elements  of  estoppel  were  not  established.  This  appel- 
lee's brief  does  not  deny. 

6.  As  the  cases  above  cited  also  show,  a  ratification  can 
only  be  made  with  full  knowledge  of  all  the  facts.   As  more 


clearly  stated  in  Scharf  v.  Solomon,  297  111.  App.  155,  17 
N.  E.  2d  240,  242: 

''A  party  alleging,  asserting,  or  relying  on  a  ratifi- 
cation of  the  unauthorized  act  of  an  agent  has  the 
burden  of  proving  it.  To  sustain  the  burden  of  proof, 
the  party  on  whom  it  rests  must  show  that  the  ratifi- 
cation was  made  under  such  circumstances  as  to  be 
binding  on  the  principal ;  he  must  show  that  the  prin- 
cipal intended  to  ratify  and,  at  the  time  of  ratification, 
had  full  knowledge  of  all  the  material  facts  connected 
with  the  transaction.  3  C.  J.  S.,  Agency,  Sec. 
319(2). 

"In  the  case  of  the  Farmers  National  Bank  v. 
Trautwein,  228  111.  App.  356,  it  is  said:  'It  is  a  well- 
settled  rule  that  knowledge  of  the  terms  and  condi- 
tions of  an  unauthorized  contract  entered  into  by  an 
agent  is  not  to  be  presumed  from  the  fact  that  the 
principal  had  a  reasonable  opportunity  to  acquire  such 
knowledge.  ...  "A  principal's  ratification  of  an 
agent's  unauthorized  act  must  be  clearly  shown,  either 
directly  or  impliedly,  from  clear  and  unequivocal  cir- 
cumstances." In  order  to  bind  a  principal  by  ratifi- 
cation, assent  or  acquiescence  in  prior  acts  of  his 
agent  in  excess  of  authority  actually  given,  a  knowl- 
edge of  the  material  facts  must  be  brought  home  to 
him.  He  must  have  been  in  possession  of  all  of  the 
facts  and  must  have  acted  in  light  of  such  knowledge. 
21  R.C.L.  928;  Coleman  v.  Connolly,  242  111.  574-583, 
93  N.E.  278,  134  Am.  St.  Rep.  347;  Cadwell  v.  Meek, 
17  111.  220-227.'  " 

But  here  the  trial  court  itself  said,  as  noted  in  appellant's 
opening  brief,  page  47,  "I  feel  sorry  for  Mrs.  Borin  be- 
cause I  don't  think  she  knew  what  was  going  on." 

Furthermore,  appellee's  attempt  in  that  connection  to 
show  that  no  doubtful  state  of  facts  exists  (Br.  16-17) 
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contains  specific  misstatements.  For  example,  there  is  the 
statement  that  the  "taxpayer  filed  her  individual  income  tax 
return  for  the  year  1944  reporting  only  one  item  of  income 
which  was  her  distributable  share  of  the  partnership  in- 
come." This  is  wholly  false.  As  the  court  below  found 
[R.  54],  she  signed  that  return  in  blank.  She  didn't 
know  at  all  what  it  was  about. 

Again,  the  record  showing  [R.  85]  that  there  was  no 
delivery  of  any  stock  certificate  to  appellant,  appellee  con- 
tends, in  a  footnote  (Br.  17),  that  this  does  not  invalidate 
her  ownership  of  the  stock,  that  her  ownership  is  ade- 
quately shown  by  the  partnership  agreement.  Thus  as  to 
ownership  of  the  stock  appellee  relies,  not  upon  independ- 
ent evidence,  but  again  upon  the  theory  of  ratification, 
which  as  shown  above  is  wholly  inapplicable  here. 

Furthermore,  much  more  recent  authority  shows  that 
under  Illinois  law  delivery  is  necessary  for  a  transfer 
of  stock.  Shinsakii  Nagano  v.  McGrath,  supra,  at  p.  756, 
23  A.  L.  R.  2d  1189-1190. 

Besides,  as  shown  in  appellant's  opening  brief,  page  21, 
citing  Jacob,  et  al.  v.  Commissioner  (C.  A.  9),  139  F.  2d 
277,  delivery  may  be  important  for  tax  purposes.  In  that 
case  as  here,  there  was  no  delivery,  and  there,  as  here,  no 
actual  assets  were  received  by  the  alleged  recipient  of  a 
stock  ownership.  There  hkewise  transferee  Hability  was 
involved  and  it  was  held  that  no  such  liability  arose.  Here, 
what  Nathan  Borin  did,  including  the  forgery  of  the  part- 
nership agreement,  was  precisely  the  same  solitaire  as  oc- 
curred in  the  Jacob  case. 

7.  Appellee  attempts  (Br.  18)  to  twist  the  trial  court's 
language  "burden  of  proving"  into  meaning  "going  for- 
ward" with  the  evidence.    As  shown  in  appellant's  opening 


— 9— 

brief,  page  13,  moreover,  this  language  was  drafted  by 
appellee  and  not  by  the  court.  What  the  trial  court  did 
was  to  accept  appellee's  assumption  at  the  trial  that  the 
burden  of  proof  was  upon  appellant.  That  this  was  error, 
appellee  now  concedes. 

8.  In  regard  to  the  payment  of  the  taxes  involved,  ap- 
pellee apparently  admits  that  there  is  no  proof  that  the 
taxes  assessed  against  the  transferor  were  not  paid.  At 
Br.  7.  it  says  that  "No  part  of  the  unpaid  balances  has 
been  paid,"  citing  R.  53,  which  shows  that  the  reference 
is  to  the  assessments  against  appellant  as  transferee.  At 
Br.  19,  appellee  rej^eats  this  statement.  Appellee  also 
states  there  that  there  was  no  payment  by  the  corporation, 
the  alleged  transferor.  But  it  does  not  say  anywhere  that 
the  taxes  of  the  transferor  were  not  paid.  Indeed,  appellee 
stated  before  the  trial  court  [R.  101-102]  that  this  was  for 
the  taxpayer  to  prove.  It  is  clear,  as  shown  in  appellant's 
opening  brief,  pages  55-56,  that  this  is  an  essential  ele- 
ment of  the  government's  case  which  the  government  has 
failed  to  establish. 

9.  Appellee  attempts  to  cite  the  decision  of  this  court 
in  Maletis  v.  United  States,  200  F.  2d  97,  which  involved 
the  controlling  individual  in  a  fictitious  family  partnership, 
for  the  proposition  that  any  other  person  whose  name  he 
uses  in  the  fictitious  structure  is  bound  by  what  he  does. 
This  court  in  that  case  held  no  such  thing.  Nor  did  the 
Supreme  Court  in  the  case  there  cited,  Higgins  v.  Smith, 
300  U.  S.  473.  The  very  contrary  is  true,  as  shown  by 
this  court's  decision  in  Jacob  v.  Commissioner ,  supra,  cited 
in  appellant's  opening  brief,  page  21.  Appellee  attempts 
(Br.  22)  to  distinguish  that  case  but  what  happened  there 
is  exactly  what  happened  here.  As  in  that  case  another 
person,  Nathan  Borin,  and  not  the  appellant,  was  trying 
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to  use  a  fictitious  partnership  for  his  own  purposes.  Ap- 
pellant here  was  only  one  of  the  victims,  as  in  the  Jacob 
case. 

Besides,  as  was  just  recently  held  by  this  court  in  Rob- 
inson V.  Elliot,  59-1  U.  S.  T.  C.  par.  9129,  decided  Dec. 
5,  1958,  the  taxpayer  too  may  recast  a  transaction  to  show 
its  substance  for  tax  purposes.  Also,  as  pointed  out  above 
citing  Helvering  v.  Tex-Pemi  Oil  Company,  supra,  what 
in  fact  was  done  is  what  governs.  If  Nathan  Borin  were 
before  this  court  now,  the  Maletis  and  Higgins  cases  would 
be  pertinent.  But  we  have  here  not  the  malefactor  but 
one  of  his  victims.  And  as  the  court  below  held  again  and 
again  [R.  105-106,  132],  the  equities  are  in  her  favor. 

Indeed,  the  Maletis  case  supports  appellant  here.  This 
court  there  stated,  "Maletis  gained  a  tax  benefit  by  not 
including  his  share  of  the  taxable  gains  of  the  partnership 
in  1946."  Thus  this  court  there  applied  the  doctrine  of 
estoppel.  As  applied  here,  it  clearly  supports  appellant. 
That  doctrine  lends  no  support  to  appellee  here.^ 

10.  Appellee  says  (Br.  24-25),  "Taxpayer  affirmed  her 
interest  in  the  partnership  and  was  entitled  to  receive  bene- 
fits from  the  partnership."  But  the  partnership  agree- 
ment by  its  own  terms  was  the  same  kind  of  Indian  gift 
as  was  involved  in  the  Jacob  case,  supra.  Not  only  did 
Nathan  Borin  in  fact  treat  the  partnership  agreement  as  a 
scrap  of  paper.  By  its  own  terms  it  was  little  more  than 
that.    For  not  only  did  appellant  receive  nothing  out  of  the 


'Appellee,  in  a  footnote  (Br.  23),  attempts  to  say  that  the  validity 
of  the  alleged  partnership  involved  here  is  to  be  determined  solely 
by  federal  law,  so  that  no  doubt  was  cast  on  it  by  the  decree  in 
the  Illinois  divorce  proceeding.  But  the  issue  here  is  one  of  trans- 
feree liability  which  appellee  concedes  is  determined  by  the  law  of 
Illinois. 
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purported  partnership,  and  not  only  did  Nathan  Borin  use 
up  its  funds  for  his  own  personal  purposes  so  that  there 
could  be  nothing  left  for  her  to  receive.  It  is  difficult 
from  the  agreement  itself  to  spell  out  that  she  was  entitled 
to  receive  anything. 

11.  Appellee  (Br.  25)  attempts  to  tie  the  formation  of 
the  alleged  partnership  and  the  liquidation  of  the  corpora- 
tion into  a  single  transaction,  so  as  to  show  the  "net 
effect"  of  the  transaction.  Appellee  should  tie  into  it  also 
then  appellee's  own  admission  in  the  court  below  that  the 
purported  transfer  of  stock  into  appellant's  name  prior  to 
the  formation  of  the  alleged  partnership  and  without  her 
knowledge  was  "part  of  the  scheme  for  dissolution  of  the 
corporation  and  creating  the  partnership"  [R.  136].  Ap- 
pellee should  also  tie  into  it  the  forgery  of  appellant's  sig- 
nature on  the  documents  involved  in  that  "scheme,"  and 
the  consumption  of  the  assets  of  the  purported  partnership 
by  Nathan  Borin  for  his  personal  uses.  If  "net  effect"  is 
to  be  given,  then  the  entire  involvement  of  appellant  in  the 
transaction  is  completely  washed  out. 

Appellee,  indeed,  points  up  this  issue  in  its  distinction  of 
Vendig  v.  Commissioner  (C.  A.  2),  229  F.  2d  93,  from 
Bates  Motor  Transport  Lines,  Inc.  v.  Commissioner  (C. 
A.  7),  200  F.  2d  20  (Br.  25).  In  a  footnote  there  appellee 
shows  that  the  distinction  between  the  Vendig  case  and 
Bates  case  is  that  in  the  Bates  case  the  transferee  involved 
was  in  full  control  of  the  two  entities  involved,  whereas 
in  the  Vendig  case  the  transferee  involved  had  no  control 
at  all.  That  is  exactly  the  distinction  here  from  the  Bates 
case,  and  shows  that  the  Vendig  case  is  clearly  applicable. 
As  shown  above,  in  connection  with  the  Maletis  and  Hig- 
gins  cases,  we  have  here  not  the  malefactor  but  one  of 
his  victims. 
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12.  Appellee  attempts  by  use  of  a  separate  point  to 
avoid  the  issue  of  limited  liability  (Br.  26)  but  fails  to 
give  effect  to  what  actually  happened,  as  shown  in  the 
Vendig  case.  In  the  case  here,  as  there,  it  was  another 
business  entity  and  not  the  individuals  to  which  the  assets 
were  removed.  If  appellant  received  any  interest  in  the 
so-called  partnership  she  did  not  receive  it  from  the  cor- 
porate transferor, 

13.  On  the  issue  of  the  exhaustion  of  transferee  lia- 
bility by  prior  payments,  appellee  contends  that  the  pay- 
ments on  the  prior  years,  that  is  1940  and  1941,  were  not 
made  on  appellant's  behalf  (Br.  26).  But  the  stipulation 
in  the  court  below  is  clearly  to  that  effect.  It  says  [R. 
13]  that  certain  amounts  were  assessed  against  appellant 
and  that  the  ''said  amounts"  were  subsequently  paid  in  full 
by  persons  other  than  plaintiff  (appellant  here).  (Italics 
added.) 

Conclusion. 

In  conclusion  appellant  submits  again  that  the  judgment 
entered  below  was  erroneous  and  that  appellant  is  not 
Hable  as  a  transferee  of  Borin  Art  Products  Corporation. 

Respectfully  submitted, 

George  T.  Altman, 

Attorney  for  Appellant. 
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